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MEREWETHER  AND  OTHERS     .  Appellants  ; 

Plaintiffs, 

AND 


THE  SCOTTISH  AUSTRALIAN  MINING  ) 

CO.  LTD J 

Defendants, 


Respondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

Mining  lea^ — Covenant  to  work  according  to  he»t  and  most  approved  method —   H.  C.  OF  A 

GonHmction.  1906-1907. 

The  owners  of  a  piece  of  coal  bearing  land  demised  to  lessees  for  coal  mining  Stdnky 

purposes  * '  the  mines  seams  or  strata  of  coal  and  fireclay  opened  and  not  opened  jy^^  13    1  ^ 

lying  ander  the  land."      The  lessees  covenanted,  inter  a>lia,  that  within  five  18,  19,  20  ; 

years  they  would  sink  to  a  certain  depth  towards  a  bed  of  coal  known  as  the  AprU  4. 

Borehole  seam,  unless  they  should  sooner  find  that  or  another  seam  of  good  

marketable  coal,  and  from  the  expiration  of  the  five  years  would  '*  continuously  Grifflth  C.J. , 

work  and  carry  on  the  said  coal  mine  according  to  the  best  and  most  approved  Isaacs  J  J. 
method  of  mining,"  and  would  continue  the  working  of  the  mine  uninter- 
ruptedly and  with  full  and  unabated  vigour,  certain  stoppages  excepted. 

The  lessees  sank  to  the  Borehole  seam,  and  found  it  to  be  divided  by  a 
narrow  band  of  rock  called  a  *'  morgan  "  into  two  portions,  the  upper  about 
six  feet  in  thickness,  consisting  of  good  coal  easily  worked,  and  the  lower  not 
so  easily  worked,  averaging  about  twelve  inches  in  thickness,  but  containing 
on  the  average  eight  inches  of  marketable  coal.  The  lessees  worked  out  the 
seam  above  the  '* morgan"  over  a  considerable  area,  and  left  the  part  below 
it  untouched,  the  result  being  that,  though  the  latter  portion  could  have  been 
worked  together  with  the  upper  portion  at  a  profit,  it  was,  in  the  condition 
in  which  it  was  left,  for  all  practical  purposes  irrecoverable. 

In  ao  action  by  the  lessors  to  recover  damages  for  breach  of  covenant : 
vou  nr. 


•  • 


•     • 
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Htldf  that  the  covenaDt  was  to  be  interpreted  with  refereDoe  to  the  subject 
matter  and  the  local  conditions,  and  did  not  impose  upon  the  lessees  an 
absolute  obligation  to  take  out  the  whole  of  the  coal  iu  the  seam,  including 
the  portion  below  the  ''morgan,*'  unless  under  the  circumstances  that  was 
essential  to  the  working  of  the  mine  according  to  the  best  and  most  approved 
method  of  mining.  Whether  or  not  the  system  of  working  actually  adopted 
was  iu  accordance  with  the  covenant  was  a  question  of  fact  depending  on  the 
circumstances. 

If  the  lessors  inteuded  to  compel  the  lessees  to  take  out  the  whole  of  the 
coal  in  the  seam  in  any  event  they  should  have  expressly  stipulated  for  it  in 
the  lease. 

Charltnoorlh  v.   Waiaon^  (19<)6)  A.C.,  14,  distinguished. 

JegoH  V.  Vivian^  L.R.  6  Ch.,  742;  AhihUu  v.  Auaiiti,  5  Q.B.,  671  ;  and 
Lewis  V.  Fothergillf  L.R.  5  Ch.,  103,  considered  and  applied. 

Measure  of  damages  for  a  breach  of  the  covenant  considered. 

Decision  of  the  Supreme  Court,  Mereiaether  v.  The  Scottish  Australian 
Mining  Co,  Ltd,,  23  N.S.W.  W.N.,  106,  affirmed. 


Appeal  from  a  decision  of  the  Supreme  Court. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Griffith  C.J. 

"  This  is  an  action  brought  by  the  appellants  against  the 
respondents  as  assignees  of  two  coal  mining  leases  for  damages 
for  breaches  of  covenants  contained  in  the  leases.  The  covenants 
were  set  out  at  length  in  one  of  the  leases,  and  incorporated  in  the 
other  by  reference. 

"  By  the  principal  lease  the  appellants  demised  to  the  respond- 
ents' assignors  for  a  term  of  fifty  years  from  the  1st  January 
1885,  'all  and  singular  the  mines  seams  or  strata  of  coal  and 
fireclay  as  well  opened  as  not  opened  *  lying  in  and  under  a  large 
area  of  land  in  the  Newcastle  district  in  New  South  Wales.  At 
the  date  of  the  lease  only  one  seam  of  coal,  known  as  the  *  Bur- 
wood  '  seam,  had  been  opened.  The  rent  payable  so  long  as  no 
other  seam  had  been  opened  was  to  be  a  fixed  amount  calculated 
at  per  acre,  which  was  to  be  increased  as  soon  as  any  other  seam 
should  be  opened.  This  dead  rent  was,  however,  to  be  regarded 
as  paid  on  account  of  a  royalty  which  was  to  be  payable  on  the 
coal  won  from  the  mine  at  specified  rates.  The  rate  in  respect  of 
the  period  now  in  question  was  to  be  one  penny  for  every  shilling 
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of  the  then  selling  or  market  price  of  such  coal  at  Newcastle  for  ^-  C^  of  A. 

every  ton  of  round  or  marketable  coal  wrought  and  brought  to  '" 

bank,  with  a  like  roj^alty  on  fireclay.     The  meaning  of  the  term  Mkue- 

*  round  coal '  was  defined.     The  lessees  covenanted  as  follows : —  wkthkb 

'that  they  the  said  lessees  shall  immediately  after  the  execution  The  Scottish 
,         J.  .  .  .  .  Australian 

hereof  and  at  all  times  continuously  during  the  said  term  work   Mining  Co. 

1  TD 

and  carry  on  the  mines  under  the  said  lands  and  the  mining       J 1 

operations  thereon  according  to  the  best  and  most  approved 
method  of  mining  and  uninterruptedly  and  with  full  and  unabated 
vigour,  suspenses  and  stoppages  as  hereinafter  mentioned  only 
excepted.' 

"  The  lease  contained  a  further  covenant  by  the  lessees  that 
within  the  first  five  years  of  the  term  they  would  sink  one  or 
more  pits  or  shafts  to  a  depth  of  400  feet  towards  a  bed  of  coal 
called  the  *  Borehole'  seam  (which  was  well  known  in  the  district 
and  was  assumed  to  extend  under  the  demised  land),  unless  they 
should  sooner  cut  or  find  that  seam  or  another  seam  of  good 
marketable  coal,  and  that  from  and  after  the  expiration  of  such 
rive  j-ears  they  would  *  continuously  work  and  carry  on  the  said 
coal  mine  under  the  said  land  according  to  the  best  and  most 
approved  method  of  mining '  and  would  carry  on  and  continue 
the  working  of  the  said  mine  and  premises  uninterruptedly  and 
witli  full  and  unabated  vigour  during  the  said  term  (certain 
stoppages  excepted). 

"  The  lease  contained  a  proviso  that  if  the  mine  should  fail  and 
be  completely  and  effectually  worked  out  and  exhausted  and 
should  become  incapable  of  being  further  worked,  and  if  tlie 
lessees  should  be  desirous  of  giving  up  possession  of  the  land 

*  because  of  such  exhaustion,*  they  might  upon  six  months  notice, 
given  at  prescribed  dates,  terminate  the  lease.  It  also  contained 
a  stipulation  that,  if  in  working  the  mine  a  fault  or  dislocation 
should  be  found,  the  lessees  should  at  their  own  expense,  if 
required  by  the  lessors,  make  reasonable  trials  through  the  faults 
or  dislocations  *  for  the  purpose  of  ascei*taining  whether  the  seam 
so  interrupted  is  workable  and  marketable '  beyond  the  fault  or 
dislocation,  and  '  if  the  mine  or  seam  shall  be  found  workable 
and  marketable  shall  at  their  own  expense  continue  the  working 
thereof.'     There  was  a  further  provision  for  the  determination  of 
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H.  C.  Vy  A.  the  lease  by  the  lessees  at  the  expiration  of  each  period  of  seven 
years  on  giving  twelve  months'  previous  notice  to  the  lessors. 
Mere-  "  The  plaintiffs'  declaration,  after  stating  the  demise,  alleged  in 

WETHER      ^j^^  £pg^  count  that  the  lessees  covenanted  in  the  terms  of  the 

TiiE  Scottish  first   covenant   above   quoted.      The   breach  alleored    was    that 

Australian  .  ,       ■,   a      -,  ti  ^ 

Mining  Co.   '  during  the  said  term  the  defendants  did  not  work  or  carry  on 

'_       the  mines  under  the  said  lands  or  the  mining  operations  thereon 

according  to  the  best  and  most  approved  method  of  mining,  or 
unint^jrruptedly,  or  with  full  and  unabated  vigour,  suspenses  and 
stoppages  as  in  the  said  deed  aftermentioned  only  excepted,  and 
worked  and  earned  on  the  mines  under  the  said  lands  and  the 
mining  operations  thereon  in  a  bad  improper  and  wasteful 
manner,  and  in  a  manner  prejudicial  to  the  interests  of  the  plain- 
tiffs and  harmful  to  and  wasteful  of  the  said  mines,  whereby  and 
by  reason  of  the  premises  large  quantities  of  coal  of  great  value 
to  the  plaintiffs  were  improperly  left  in  the  said  mines  and  there- 
by became  useless  and  valueless  to  the  plaintiffs,  and  other  large 
quantities  of  coal  of  great  value  to  the  plaintiffs  were  wasted  and 
destroyed,  and  the  plaintiffs  lost  certain  royalties  which  would 
otherwise  have  become  due  and  payable  under  the  terms  and 
conditions  of  the  said  deed  by  the  defendants  to  the  plaintiffs.' 

"  The  second  count  set  out  the  second  of  the  two  covenants  to 
work  above  stated,  and  alleged  a  breach  in  substantially  the  same 
terms  as  the  first  count.  The  third  and  fourth  counts  were  in 
similar  terms,  relating  to  the  subsidiary  lease. 

"  The  defendants  denied  the  breaches. 

"  The  case  was  tried  before  Cohen  J.  without  a  jury.  It 
appeared  that  after  the  execution  of  the  lease  the  lessees  had 
sunk  upon  and  found  the  '  Borehole '  seam,  and  the  defendants 
had  continued  to  work  it  under  the  following  circumstances.  The 
total  thickness  of  the  seam  is  about  nine  feet,  which  is  divided  by 
a  band  of  rock  about  six  inches  in  thickness,  called  a  *  morgan,' 
into  two  portions.  The  upper  portion,  about  six  feet  in  thickness, 
consists  of  good  coal  easily  worked,  with  some  small  bands  which 
are  negligible  quantities.  The  portion  below  the  '  morgan '  is  not 
so  easily  worked.  Its  thickness,  which  varies  in  different  places, 
averaged  about  twelve  inches,  but  it  was  itself  divided  by  a  thin 
band  of  earth  or  rock.      The  learned  Judge  was  of  opinion  upon 


L^D. 
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the  evidence  that  the  quantity  of  round  or  marketable  coal  that  H.  u.  of  a. 
could  be  obtained  from  this  portion  of  the  seam  was  equal  on  the 

average  to  a  thickness  of  eight  inchea      The  rest  would  be  small  Mkrk- 

coal  or  dirt.  wkthkr 

V. 

"The  defendants  had  worked  the  seam  above  and  down  to  the  Thk Scottish 
'morgan/  and  had  left  the  portion  below  it  unworked.      The   Mining  Co. 
plaintiffs'   case  is  that  the  defendants  were  bound  under  their 
covenant   to  work   that  portion,   whether    such   working   was 
profitable  or  not,  and  that  the  plaintiffs  are  therefore  entitled  to 
judgment  upon  the  admitted  facts,  the  only  question  being  one 
of  damages.      The  defendants,  on  the  other  hand,  contend  that, 
having  regard  to  the  quality  of  the  portion  of  the  seam  below  the 
'morgan,'  they  were  not  bound  to  work  it,  because,  they  say, 
leaving  it  unworked  was  the  best  and  most  approved  method  of 
mining  in  that  mine.      With  regard  to  this  contention  a  great 
number  of  witnesses  were  called  on  both  sides.     It  was  main- 
tained by  the  defendants  that  six  feet — the  thickness  of  the  seam 
above  the  *  morgan  *  — was  a  convenient  height  for  working  such 
a  seam,  having  regard  to  the  necessity  for  timbering  and  pro- 
viding for  the  safety  of  the  mine ;  that  the  *  morgan  *  itself  was 
hard  material  difficult  to  mine  in  any  event ;  that  taking  it  out 
involved  the  destruction  of  a  quantity  of  round  coal  that  would 
otherwise  be  saved  ;  that  as  there  was  no  continuity  between  the 
seam  above  and  below  the  '  morgan,'  advantage  could  not  be  taken 
of  the  natural  cleavages  in  the  coal  if  both  parts  were  worked 
together;  that  the  lower  part  could  not  be  separately  worked 
except  at  a  loss,  by  reason,  amongst  other  causes,  of  the  hardness 
of  the  '  morgan  '  and  the  quantity  of  dirt  and  the  b^nd  in  that 
part  of  the  seam  ;  that  if  the  whole  seam  were  worked  together 
the  quality,  and  consequently  the  selling  price,  of  the  whole  pro- 
duct would  be  injuriously  affected,  and  the  reputation  of  the  mine 
would  suffer;  and  that  there  was  great  difiSculty  in  getting  miners 
to  engage  in  such  work.    They  alleged  that  they  had  made  a  fair 
trial  of  working  the  whole  seam,  with  the  result  that  the  total 
output  as  well  as  the  output  per  man  per  day  was  diminished. 
And  they  said  that  the  owners  of  an  adjoining  mine  worked  the 
'  Borehole '  seam  in  the  same  way  for  the  same  reasons.   On  these 
Aud  other  grounds  they  contended  that,  as  no  prudent  owner 
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H.  C.  OF  A.  consulting  his  own  interests  would  have  worked  the  mine  in  any 

^^"       other  way  than  that  which  they  had  adopted,  they  had  not  been 

Mere.       g^^'^^v  ^^  ^^Y  breach  of  the  covenants.     To  this  contention  the 

WETiiKK      plaintiff's  reply  that  these  matters  are  all  (juestions  of  expense ; 

The  Scottish  that  the  defendants  are  bound  by  their  covenant  to  work  the 

MiKiNo  Co.  wliole  seam  whether  it  is  profitable  to  them  to  do  so  or  not ;  that 

J^J_       questions  of  expense  are  therefore  irrelevant ;  and  that  they  are 

entitled  to  claim  as  damages  a  sum  equal  to  the  royalty  wliich  they 

would  have  received  in  respect  of  the  round  coal  which  might 

have  been  won  from  below  the  *  morcran.' 

"The  learned  Judge  accepted  the  plaintiffs'  contenticjn,  and 
held  that  the  defendants  were  l)ound  to  work  the  whole  seam. 
He  thought  that  the  case  was  goveraed  by  the  case  of  Watson  v, 
Charlesworth  (1),  and  that  the  covenant  to  work  in  the  best  and 
most  approved  method  imposed  an  obligation  to  take  out  the 
w^hole  seam,  whether  leaving  the  lower  portion  of  it  iinworked 
would  or  would  not  be  the  best  and  most  approved  method  of 
working  that  particular  seam.  He  found  specially  that  the  whole 
seam  could  be  worked  at  a  profit,  i.o,,  as  I  understand  him,  at 
some  profit,  if  it  were  all  worked  together,  but  that  the  lower 
portion  having  been  once  left  could  not  afterwards  be  independ- 
ently w^orked  at  a  profit.  Being  of  this  opinion  as  to  the  obliga- 
tion of  the  defendants,  he  did  not  apply  his  mind  to  the  question 
whether  the  leaving  of  the  coal  below  the  *  morgan '  unworked 
was  in  fact,  if  it  could  be  in  law,  the  best  and  most  approved 
method  of  working  the  seam.  He  asf?essed  the  damages  at 
£1,838.  This  sum,  it  is  admitted,  represents  one-twelfth  (or  one 
penny  in  the  shilling)  of  the  assumed  selling  price  of  the  round 
coal  which  it  was  physically  possible  to  have  obtained  from  below 
the  *  morgan '  during  the  period  in  question,  and  which,  it  is 
assumed,  would  have  been  won  and  sold.  It  is  not  in  dispute 
that  this  coal  is  now  for  all  practical  purposes  irrecoverable." 

The  Full  Court,  being  of  opinion  that  the  learned  Judge  who 
tried  the  case  had  not  determined  the  issue  raised  by  the  plead- 
ings, granted  a  new  trial:  Merewether  v.  The  Scottish  Australian 
Min  ing  Co.  Ltd.  (2).     From  this  decision  the  present  appeal  was 

(1)  (1905)  1  K.B.,  74;  (1906)  A.C.,  14.  (2)  23  N.S.VV.  W.N.,  106. 
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brought,  and  the  respondents  gave  notice  that  they  would  ask  for  ^•'^-  o'  A. 
judgment  to  be  entered  for  them  on  the  findings  of  the  Judge.  '* 

Mere- 
Dr,  Sly  K.C.,  and  Scholea  (H.  H.  Merewether  with  them),  for      ^™«=^ 
th^  appellants.     The  covenant  to  work  the  seam  compels  the  The  Scottish 

^^  Australian 

leasees  to  take  out  the  whole  of  the  coal  in  the  seam  above  and   Mining  Co. 

below  the  "  morgan."     The  omission  of  the  word  "  whole  "  does        1 

not  cut  down  the  meaning  of  the  word  "  seam."  That  was  the 
effect  of  the  decision  in  Watson  v.  Charlesworth  (1).  The  Judge 
has  found  that  the  "  Borehole  "  seam  includes  the  part  below  as 
well  as  the  part  above  the  "  morgan,"  and  the  general  tenor  of 
the  lease  shows  that  the  whole  seam  was  intended.  The  exhaus- 
tion of  the  seam  is  contemplated  as  the  result  of  the  working. 
The  result  of  the  lessees*  system  of  working  is  that  the  whole  of 
the  coal  below  the  "  morgan  "  is  irrevocably  lost  to  the  lessors, 
though,  as  the  Judge  found,  it  could  easily  have  been  worked, 
and  at  a  profit,  while  the  coal  above  the  "  morgan "  was  being 
taken  out.  As  between  landlord  and  tenant  the  onus  is  on  the 
latter  to  establish  that  words  such  as  these,  which  are  inserted 
in  the  landlord's  interest,  are  to  be  restricted  in  their  meaning. 
The  latter  portion  of  the  covenant  imposes  an  independent 
obligation,  namely,  to  work  according  to  the  best  and  most 
approved  method,  it  does  not  limit  the  obligation  to  work  the 
whole  seam.  It  is  qualitative,  not  quantitative,  indicating 
method  alone. 

The  lessees  take  the  risk  of  the  seam  being  workable  at  a 
profit :  Gowan  v.  Chi^istie  (2).  "  Workable  "  in  the  lease  means 
physically  capable  of  being  worked,  and  "  marketable  "  means  of 
such  a  quality  as  will  answer  the  requirements  of  the  market, 
not  what  can  be  put  on  the  market  at  a  profit.  The  lease  pro- 
vides for  the  determination  of  the  term  after  a  certain  period  if 
the  working  should  prove  unprofitable,  thereby  implying  that 
profit  is  not  to  be  considered  in  relation  to  the  obligation  of  the 
leasees  during  the  term.  The  object  plainly  is  that  all  the  good 
marketable  coal  in  the  seam  shall  be  won,  in  order  that  the 
lessors  may  get  the  full  benefit  of  their  property  by  way  of 

(1)  (1905)  I  R.B.,  74 ;  s.c.  on  appeal,  (2)  L.R.  2  H.  L.  Sc,  273. 

(1906)  A.C.,  U. 
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H.  C.  OF  A.  royalty.     It  is  immaterial  that  the  lessees  have  worked  the  upper 

^^*'       portion  of  the  seam  according  to  the  best  and  most  approved 

Mkrk-       method.     What  a  prudent  owner  would  do  as  regards  working 

wjcTHBR     ^|jg  seam  is  no  test,  because  he  is  under  no  obligation  to  work  at 

The  Scottish  all,  and  would  not  do  so  if  it  were  unprofitable.     The  lessees  hfi^ve 

Mining  Co.  not  done  what  they  covenanted  to  do,  and  the  lessors  are  entitled 

^       to  recover  damages  for  the  breach  of  covenant 

Lamb  and  Pickhurti,  for  the  respondenta  The  covenant  does 
not  impose  upon  the  lessees  an  absolute  obligation  to  take  out  all 
the  coal  in  the  seam  at  all  hazards.  Granting  that  the  whole 
seam  is  to  be  worked,  it  is  to  be  worked  according  to  the  best  and 
most  approved  method  of  mining,  and  if  in  the  opinion  of  experts 
it  is  in  accordance  with  such  a  method  of  mining  to  leave  the 
coal  below  the  "  morgan,"  the  lessees  are  entitled  to  do  so.  All 
through  the  currency  of  the  lease  the  lessees  have  been  "  work- 
ing "  the  seam,  although  as  a  matter  of  fact  only  part  of  the  coal 
has  been  taken  out.  Working  a  mine  does  not  necessarily  mean 
doing  the  utmost  amount  of  work  possible  in  connection  with  the 
coal  in  it.  There  may  be  many  ways  of  working  it,  but  the 
lessees  have  only  covenanted  to  work  it  in  the  best  and  most 
approved  method,  not  to  take  out  all  the  coal.  The  whole  of  the 
covenant  must  be  read  together,  as  imposing  a  single  obligation 
to  work  in  a  particular  manner.  Watson  v.  Charlesworth  (1) 
is  distinguishable.  There  the  lessees  had  covenanted  to  work  the 
whole  seam  without  interruption,  and  had,  notwithstanding  that, 
interrupted  the  working  altogether.  In  many  cases  covenants 
similar  to  the  present  have  been  held  not  to  impose  an  absolute 
obligation  to  take  out  all  the  coal:  Jew  is  v.  Tomkinson  (2); 
Jegon  v.  Vivian  (S);  Taylor  v.  Shafto  (4);  Lord  Abingei*  v. 
Ashton  (5).  If  the  lessors  wished  to  bind  the  lessees  to  that 
extent  they  should  have  expressly  stipulated  for  it  in  the  coven- 
ant :  Jegon  v.  Vivian  (3) ;  Lewis  v.  Fothergill  (6) ;  Eadon  v. 
Jeffcock  (7);   Railway  Commissioners  of  New  South  Wales  v. 

(1)  (1905)  1  K.B.,  74;  8.o.  on  appeal,  (4)  16  L.T.N.S.,  205  ;  8  B.  &  S.,  228. 
(1906)  A.C.,  14.  (5)  17  L.H.,  Eq.,  358. 

(2)  1  H.  &  N.,  195,  at  p.  198 ;  26  (6)  L.R.,  5  Cb.,  103. 
L.J.,  Ex.,  41.  (7)  L.R.,  7  Ex.,  379. 

(3)  L.R.,  6Ch.,  742. 
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Perpetual  Trustee  Co,  Ltd.  (1).      A  covenant  to  take  out  all  the   H.  C.  of  a. 
coal  under  the  land  demised  is  well  recognized  aTs  a  common        ^    ^' 
covenant  in  leases  :  Encyclopcedia  of  Forms  and  Precedents,  vol.       mkrk- 
VIII.,  pp.  254,  284,  354,  366  ;  Davidson  on  Conveyancing,  2nd  ed.,      ^kther 
vol.  v.,  "  Leases,"  p.  314.     Such  an  absolute  covenant  will  not  be  The  Scoitish 

Australian 

implied  unless  it  is  necessary  in  order  to  give  effect  to  the  inten-  mining  Co. 
tion  of  the  parties  as  expressed  by  the  deed  :  Aspdin  v.  Austin  ''^^' 
(2);  Hainlyn  tfe  Co,  v.  Wood  &  Co,  (3).  There  is  nothing  in 
the  context  of  this  lease  to  support  such  an  implication.  The 
words  most  therefore  be  construed  according  to  their  ordinary 
and  natural  meaning :  Coddington  v.  Paleologo  (4) ;  Beale, 
Cardinal  Rules  of  Interpretation,  p.  39.  The  onus  is  on  the 
lessees  to  show  that  the  words  "  work  the  mine  "  are  to  be  read 
in  any  other  sense.  The  exhaustion  of  the  mine  that  is  con- 
templated is  exhaustion  by  the  working  according  to  the  best 
and  most  approved  methods.  The  question  of  what  is  such  a 
method  is  one  of  fact  depending  upon  the  evidence  of  experts, 
and  is  affected  by  many  considerations,  e,g,,  economy  in  working, 
safety  of  workmen,  expedition,  excellence  and  evenness  of  the 
coal  produced  and  the  like.  The  element  of  profitableness  must 
be  considered  to  a  certain  extent :  EUway  v.  Davis  (5) ;  Jones  v. 
Shears  (6) ;  Carr  v.  Benson  (7).  Not  that  it  is  an  absolute  test, 
but  it  cannot  be  eliminated  altogether,  for  the  experts  base  their 
opinions  upon  con.siderations  of  profit  in  the  long  run,  and  the 
lessees  cannot  do  more  than  act  upon  the  best  expert  opinion 
available.  The  real  question  was  whether  leaving  the  coal  below 
the  "  morgan  *•  was  what  a  prudent  and  skilful  owner  would  have 
done  under  the  circumstances. 

The  learned  Judge  found  that  there  was  a  breach  of  covenant 
only  because,  in  his  opinion,  the  covenant  bound  the  lessees  to 
take  out  the  whole  of  the  marketable  coal  in  the  seam.  His 
findings  show  that,  if  he  had  not  considered  himself  so  bound  by 
the  covenant,  he  would  have  found  that  the  system  adopted  by 
the  lessees  was  in  accordance  with  the  best  and  most  approved 
method  of  mining.     The  evidence  was  overwhelming  on  that 

(1)  3  C.L.R.,  27.  (5)  L.R.  16  Eq,,  294. 

(2)  5  Q.B.,  671,  at  p.  6S3.  (6)  7  C.  A  P.,  346. 

(3)  (1891)  2  Q.B..  488.  (7)  L.R.  3  Ch.,  624. 

(4)  L.R.  2  Ex.,  193,  at  p.  200. 
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H.  0.  OF  A.  point  in  the  lessees'  favour.     [There  being  some  uncertainty  a.s 

to  the  meanlns:  of  the  findins:  of  the  learned  Judcre,  the  Court 

Mkrh-       satisfied  themselves  on  the  point  by  consulting  him.] 

WETHEK  f  j^^  learned  Judge  calculated  the  damages  on  the  wrong  basis. 

The  Scottish  He  gave  them  upon  the  footing  of  a  royalty  upon  the  whole 
Australian  •/       •/       x 

Mining  Co.  amount  of  the  coal  left  below  the  "  morgan."  But,  if  the  lessees 
^^'  had  worked  that  as  well  as  the  coal  above,  they  would  not  have 
taken  out  as  much  as  they  now  have  above  the  "  morgan,"  and 
owing  to  greater  difficulty  of  working  that  below  the  "  morgan," 
the  amount  of  labour  and  expense  that  has  produced  the  additional 
quantity  of  coal  from  above  the  "  morgan  "  would  not  have  pro- 
duced an  equal  quantity  of  coal  from  below  it.  The  royalty 
would  therefore  have  been  diminished.  Consequently  the  lessors 
have  suffered  no  actual  present  damage,  but  only  damage  to 
their  reversion.  Even  if  this  point  was  not  expressly  taken,  it  is 
open  to  the  respondents,  for  it  is  the  duty  of  the  Judge  to  direct 
the  jury  properly  as  to  the  measure  of  damages  without  being 
asked  to  do  so:  MiUs  v.  Gomnwrcidl  Banking  Co,  of  Sydney  (1), 
following  Knight  v.  Egerton  (2). 

The  respondents  ask  for  a  verdict  to  be  entered  for  them  on 
the  findings,  or  for  a  new  trial  for  re-assessment  of  damages. 

Dr,  Sly  K.C.,  in  reply.  As  to  damages,  the  coal  left  below  the 
*  morgan  "  is  absolutely  destroyed  as  far  as  the  lessors  are  con- 
cerned, and  they  are  entitled  to  have  its  value. 

[Griffith  C.J. — They  can  only  get  compensation  for  the 
breach.  They  are  entitled  to  be  put  in  the  same  position 
pecuniarily  as  if  the  breach  had  not  been  committed.  If  they 
had  the  value  of  this  coal  also  they  would  be  in  a  better  position.] 

That  cannot  be  a  true  test,  because  on  that  reasoning  the 
lessors  could  never  get  damages  for  this  loss  at  all.  At  the  end 
of  the  lease  the  lessees  could  hand  over  the  land  with  less  coal 
left  above  the  "  morgan  "  tlian  there  would  have  been  if  properly 
worked,  and  with  the  coal  below  the  "  morgan  "  rendered  irre- 
coverable. 

(On  tlie  main  point  he  referred  to  Walhir  v.  Jeffreys  (3).) 

Cur.  adt\  vxdt, 

(1)  1  C.L.R.,  470.  (2)  7  Ex.,  407.  (3)  1  Ha.,  341  ;  11  L.J.  Ch.,  209. 
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Griffith  C.J.      [having  stated  the  facts  as  set  out,  continued.]  H.  c.  of  a. 

The  Full  Court  directed  a  new  trial,  being,  as  I  understand  the  '* 

judgment  of  the  learned  Chief  Justice,  of  opinion  that  the  question  Merk- 

whether  the  mode  which  the  defendants  adopted  of  working  the  ^'•'Tukr 

seam,  namely  leaving  the  portion  below  the  "  mororan  "  i7i  j^^u,  The  Scottish 
-  1     i.  1  .         1         Australian 

was  in  fact  the  best  and  most  approved  method  of  working  that   Mining  Co. 

seam,  wa,s  open  upon  the  true  construction  of  the  covenant.     In       '_ 

that  view,  as  this  question  had  not  been  determined,  a  new  trial     ^f*^*  ^2'*». 

was  obviously  necessary.    The  plaintiffs  now  appeal  to  this  Court, 

claiming  to  be  entitled  to  judgment  on  the  admitted  facts.     The 

defendant's  gave  notice  that  they  would  ask  for  judgment  to  be 

entered  for  them.     This  notice  was,  however,  founded  upon  a 

mistaken  interpretation  of  a  special  finding  of  the  learned  Judge 

to  which  it  is  not  necessary  further  to  refer. 

The  first  question  for  consideration  is  as  to  the  construction  of 
the  covenant.  Some  reliance  was  placed  by  the  plaintiffs  upon 
the  words  "  continuously  "  and  **  uninterruptedly  "  as  indicating 
an  intention  that  the  whole  of  the  seam  should  be  taken  out. 
They  also  relied  on  the  proviso  for  terminating  the  lease  on  the 
mine  l>eing  "  completely  and  effectually  worked  out  and  ex- 
hausted," and  on  the  stipulation  contained  in  the  provision  for 
the  case  of  faults  or  dislocations,  in  which  the  obligation  of  the 
lessees  was  made  to  depend  upon  the  coal  when  found  beyond  the 
fault  being  workable  and  marketable.  In  my  opinion,  although 
of  course  all  parts  of  the  deed  may  and  should  be  considered  in 
construing  any  part  of  it,  none  of  these  phrases  afford  any  assist- 
ance in  the  construction  of  the  covenants  "  to  work  in  the  best 
and  most  approved  method."  Whatever  obligation  is  imposed  b}^ 
those  covenants  is  to  be  performed  "  continuously  "  and  "  uninter- 
ruptedly "  during  the  term,  and  until  by  its  performance  the  mine 
Ls  "  completely  worked  out  and  exhausted,"  unless  the  term  comes 
to  an  end  before  that  point  is  reached ;  but  the  nature  of  the 
obligation  itself  is  not  affected  by  those  words. 

In  construing  the  language  of  the  covenants  it  is  important  to 
bear  in  mind  that  the  subject  matter  was  a  seam  of  coal  not  yet 
discovered,  although  assumed  to  exist  under  the  land  demised. 
It  was  not  known  whether  the  seam  would  prove  to  be  of  such  a 
character  that  a  person  entitled  to  work  it  would,  if  he  had  a 
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H.  C.  OF  A.  prudent  regard  for  his  own  interests,  be  likely  to  work  the  whole 

thickness.     Nor  was  it  known  what  would  prove  to  be  the  best 

Merk-       method  of  working  a  seam  of  such  a  character  as  it  might  prove 

WKTHKR     ^  possess.     The  obligations  imposed  by  the  covenants  were  there- 

Thk  Scottish  fore  undefined  and  could  only  be  determined  after  discovery  of 

Mining  Co.   the  seam  and  of  its  character. 

^  It  was  contended  by  the  plaintiffs  that  the  language  of  the 

Griffith  C.J.  covenants  creates  two  distinct  obligations: — (1)  To  work  the 
seam,  and  (2)  to  work  it  in  the  best  and  most  approved  method  ; 
that  the  former  imports  an  obligation  to  work  the  whole  thick- 
ness of  the  seam  ;  and  that  the  latter  obligation  relates  to  manner 
only  and  not  to  subject  matter.  On  the  other  hand,  it  was  con- 
tended that  the  covenant  is  single  and  not  double,  and  that,  even 
if  it  is  construed  as  comprising  two  obligations,  still  the  words 
must  be  read  so  as  to  give  effect  to  both,  and  that  in  this  view 
the  obligation  to  work  in  the  best  and  most  approved  method 
qualifies  the  obligation  to  "  work,"  whatever  that  may  mean,  at 
least  so  far'  as  to  forbid  any  working  which  would  not  be  in 
accordance  with  the  best  and  most  approved  method  of  working 
a  seam  of  such  a  character.  I  cannot  see  any  answer  to  this 
latter  contention.  If,  therefore,  the  defendants  can  establish  that 
working  in  any  manner  other  than  that  which  they  in  fact 
adopted  would  not  have  been  working  in  the  best  and  most 
approved  method,  I  think  that  they  would  be  entitled  to  judg- 
ment. I  agree  that  it  would  be  no  answer  to  a  complaint  that 
the  defendants  did  not  work  the  seam  at  all  to  say  that  leaving 
it  altogether  unworked  was  the  best  and  most  approved  method 
of  working  it.  That  was  the  only  point  decided  in  the  case  of 
Watson  V.  Charlesworth  (1),  which  is  certainly  not  a  direct 
authority  on  the  question  whether  leaving  a  part  of  a  seam  un- 
worked is  a  breach  of  a  covenant  to  "  work  "  the  seam. 

I  will,  however,  assume  for  a  moment  that  the  covenant  to 
work  the  seam  is,  so  far  as  regards  quantity,  distinct  from,  and 
unqualified  by,  the  words  "  in  the  best  and  most  approved 
manner."  There  is  no  doubt  that  a  lessees'  covenant  to  "  work  " 
a  seam  of  coal  itself  implies  an  obligation  to  use  such  reasonable 
care  and  skill  in  doing  so  as  a  prudent  owner  would  use.     But  I 

(1)  (1905)  1  K.B.,  74  ;  (1906)  A.C.,  U. 
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do  not  think  that,  of  itself,  such  a  covenant  implies  any  atipula-  H.  C.  of  a. 

tion  as  to  the  quantity  to  be  extracted.      Words  which  have  no        ^^^' 

technical  legal  signification  are  to  be  construed  according  to  their       mere- 

ordinary  use.    The  word  "  work  "  has  no  technical  legal  meaning,  wether 

An  ordinary   person,   if   asked   whether    the   defendants   were  The  Scottish 
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working  the  "  Borehole "  seam    would  undoubtedly  say  "  Yes."    Mining  Co. 

A  covenant  to  work  the  whole  of  a  seam  of  coal  is  not  uncommon       ^ 

in  a  mining  lease,  as  was  shown  by  the  precedents  cited  to  us  by  Griffith  c. j. 
Mr.  Lamb,  in  some  of  which  special  provision  is  made  for 
estimating  the  damages  in  respect  of  coal  left  unworked  in  breach 
of  such  a  covenant.  In  the  ca.se  of  Jegmi  v.  Vivian  (1),  in 
which  it  was  contended  that  a  covenant  to  work  in  a  proper  and 
workmanlike  manner  implied  an  absolute  obligation  to  work 
continuou.sly.  Lord  Haiherley  L.C.  said : — "  Then  as  to  the  con- 
tinuous working :  It  must  be  remembered  that  the  subject-matter 
is  a  coal  mine,  and  there  are  various  provisions  about  working 
coal.  An  obvious  remark  on  that  would  be  that  where  one  person 
is  taking  a  mine  and  another  person  is  letting  a  mine,  they  both 
think  the  mine  will  be  worked ;  and  in  numerous  leases  which 
have  come  before  the  Court,  there  is  a  covenant  on  the  part  of 
the  lessee  to  work  the  mines  continuously,  and  there  are  other 
provisions  of  that  kind.  But  when  that  is  intended  it  is  stated. 
A  lessee  entering  into  such  a  covenant  cannot  complain  if  he  is 
unable  to  fulfil  his  engagement,  but  here  there  is  nothing  of  the 
sort.  It  is  said,  that  because  the  lessee  covenants  that  he  will  do 
the  work  in  a  workmanlike  manner,  he  has  covenanted  to  be 
always  working.  But  there  are  various  approved  modes  of 
effecting  such  a  purpose.  One  is  to  take  so  heavy  a  dead  rent  as 
to  make  the  lessee  find  it  to  his  own  benefit  to  work,  because  the 
rent  must  be  paid  whether  he  works  the  mine  or  not.  Another 
mode  is  to  have  an  express  covenant  that  he  shall  continuously 
work.  Another  mode  is  to  say  that  so  much  coal  shall  be  raised 
per  annum ;  but  to  say  that  this  is  to  be  implied  from  a  covenant 
to  work  in  a  workmanlike  manner  would  be  a  very  great  stretch 
of  the  terms  actually  employed.  If  the  parties  meant  the  lessee 
to  work  continuously,  they  ought  to  have  said  so.  It  is  true  that 
there  is  no  dead  rent  reserved  of  such  an  amount  as  to  compel  him 

(1)  L.R.  6  Ch.,  742,  at  p.  757. 
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H.  C.  OF  A.  ^  work  ;  but  I  cannot  say  there  is  anything  on  the  face  of  the 

lease  to  justify  me  in  saying  that  this  mine  was  intended  to  be 

Mere-       continuously  worked,  and  I  cannot  strain  the  words  so  far  as  to 

WETHER     ^^y  ^]^^^  ^j^g  leasor  has  secured  it  by  any  covenant  or  engagement 

The  Scottish  in  the  lease."      So  in  this  case,  in  my  opinion,  if  the  plaintiffs 
Australian  .  ^  ,        ^  ^       x 

MisiNo  Co.  desired  to  impose  an  obligation  to  work  the  whole  of  the  then  un- 
'_       discovered  seam,  i.e.,  to  take  out  all  the  coal,  they  ought  to  have 

Griffith  c  J.  fjjj,i(j  gQ  in  plnin  words,  and  I  do  not  see  my  way  to  "  strain  the 
words  so  far  as  to  say  that  the  lessors  have  secured  it  by  any  cove- 
nant "  in  the  lease,  unless  such  working  should  turn  out  to  be  the 
"  best  and  most  approved  method."  The  defendants  rely  on  these 
same  words  as  excusing  them  from  taking  out  the  whole  of  the 
seam. 

Assuming,  however,  that  a  covenant  to  work  the  seam  »ivi- 
pliciter  would  primd  facie  impose  an  obligation  to  work  the 
whole  of  it,  I  will  proceed  to  consider  how  far  such  an  obligation 
is  qualified  by  the  obligation,  equally  explicit,  to  work  the  seam 
in  the  best  and  most  approved  method.  Although  the  plaintiffs' 
counsel  urged  that  the  words  "  best  and  most  improved  method  " 
relate  onl}'  to  the  mode  of  working,  and  have  no  application  to 
the  subject  matter  of  the  work,  they  were  obliged  to  admit  that 
"working  in  tiie  best  and  most  improved  method"  may  in  some 
cases,  eiisily  suggested,  be  consistent  with  leaving  a  portion  of 
the  seam  unworked.  For  instance,  it  might  be  practically  neces- 
savy  to  leave  a  small  portion  of  coal  for  support  of  the  roof.  Or 
a  portion — say  a  foot  in  thickness — at  the  top  or  bottom  of  what 
is,  strictly  speaking,  the  seam  miijht  be  so  divided  into  layers  of 
coal  and  rock  or  earth  that  working  it  would  be  a  mere  waste  of 
labour.  Or  a  layer  of  coal,  say  six  inches  in  thickness,  might  be 
separated  from  the  rest  of  the  seam  at  top  or  bottom  by  a  single 
layer  of  very  hard  mineral  under  such  circumstances  that  the 
coal  could  not  be  obtained  without  great  and  useless  expense  and 
perhaps  danger,  or  without  injury  to  the  quality  or  diminution 
of  the  quantity  of  the  rest  of  the  coal.  I  cannot  doubt  that  in 
any  such  cases,  which  may  be  indefinitely  multiplied,  the  best  and 
most  approved  method,  indeed,  the  only  rational  method,  of  tvork- 
ing  the  seam  would  or  might  be  to  leave  the  portion  in  question 
unworked,  and  that  to  work  it  would  be  a  breach  of  the  covenant. 
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If  this  is  the  true  construction,  the  question  of  what  is  the  H.  C.  of  A. 

best  and  most  approved  method  must  in  each  case  be  a  question 

of  degree,  i,e.,  a  question  of  fact.     It  is  contended  by  the  appel-       Mkke- 

iants  that  questions  of  mere  expense  of  working  are  irrelevant,  ^vbthkr 

III  the  case  of  an  absolute  and  unqualified  covenant  to  work  tlie  'i'HE Scottish 

Australian 
whole  of  tiie  seam  no  doubt  that  would  be  so.     But  the  covenant   Mining  Co. 

now  under  consideration  is,  as  I  have  shown,  not  unqualified,  and        ^ 

I  am  not  prepared  to  say  that  when  the  obligation  is  to  work  in  Griffith  c.j. 
the  best  and  most  approved  method  such  questions  are  neces- 
sarily irrelevant.  If  one  method  of  working  would  produce  a 
somewhat  larger  output  than  another  otherwise  unobjectionable, 
but  at  an  unreasonably  disproportionate  increase  of  cost,  I  think 
that  the.  less  expensive  method  might  be  reasonably  regarded  by 
experts  in  coal  mining  as  the  best,  and  would  therefore  be  the 
most  approvetl,  method.  But  I  agree  that  in  the  case  of  an 
absolute  covenant  to  work  a  mine  in  the  best  and  most  approved 
metho<J  the  element  of  cost  is  only  a  subordinate  consideration. 

For  these  reasons  I  am  of  opinion  that  the  defendants  were 
not  bound  to  work  the  whole  of  the  seam,  if  leaving  part  of  it 
unworked  was,  as  a  matter  of  fact,  the  best  and  most  approved 
method  of  working  tliat  seam.  As  this  question  of  fact  has  not 
been  determined,  the  plaintiffs  are  not  entitled  to  judgment,  and 
the  order  for  a  new  trial  must  stand. 

It  will,  however,  I  think,  be  found  that,  after  all,  the  question 
of  the  construction  of  the  covenants  is  not  of  so  much  consequence 
in  the  present  case  as  appeared  at  first  sight.  The  defendants 
contend  that  upon  any  construction  the  damages  have  been 
assessed  on  the  wrong  basis,  and  as  the  case  must  go  for  a  new 
trial  it  is  desirable  that  the  Court  should  express  its  opinion  upon 
tliat  point. 

The  damages  recoverable  for  a  breach  of  covenant  (apart  from 
nominal  damages)  are  such  a  sum  as  will  put  the  covenantee  in 
the  same  pecuniary  position  as  if  there  had  been  no  breach.  The 
mere  breach  of  a  covenant  to  work  a  mine  in  a  particular  manner 
may  or  may  not  cause  an  actual  pecuniary  loss,  present  or  future. 
The  breach  of  a  covenant  to  work  the  whole  of  a  seam  of  coal 
may,  as  in  the  present  case,  if  the  covenants  impose  that  obliga- 
tion, result  in  depriving  the  lessors  of  the  value  of  the  portion  left 
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H.  C.  OF  A.  un worked.     But  if  the  output  of  the  mine  during  the  term  is  not 

diminished  by  the  failure,  the  royalty  payable  is  not  diminished, 

Mere-       ^^^  ^^^  lessors  do  not  sustain  any  immediate  loss.     The  injury  in 

WETHER      ijJ^j^^  ^j^gg  jg  ^  ^j^g  reversion,  and  the  damages  must  be  measured 

The  Scottish  by  the  diminution  in  the  value  of  the  reveraion.     There  is  not  in 
Australian 
Mining  Co.   the  present  case  any  stipulation  as  to  the  minimum  quantit}^  of 

^^'        coal  to  be  worked  during  the  lease,  or  during  any  year.     The 

Griffith  C.J.    lessora  could  not,  therefore,  found  any  complaint  on  the  basis  that 

too  little  coal  has  been   won.     The  learned  Judge,  as  already 

stated,  estimated  the  damages  on  the  basis  of  an  additional  output 

during  the  period  in  question  of  coal  the  royalty  on  which  would 

have  amounted  to  £1,838.     On  careful  consideration  ifc  will  be 

apparent  that  this  basis  was  erroneous. 

In  the  first  place  it  does  not  appear,  nor  is  there  any  reason  for 
assuming,  that  the  total  annual  output  of  round  coal  from  the 
mine  would  have  been  increased  if  the  seam  had  been  worked  as 
desired  by  the  plaintitfs.  On  the  contrary,  there  was  evidence 
that  it  would  have  been  diminished.  Again,  there  was  evidence 
that  the  quality  of  the  coal  would  have  been  injuriously  affected 
by  working  the  whole  seam.  In  either  view  the  royalty  payable 
during  the  period  would  have  been  diminished,  so  that,  if  this 
evidence  were  to  be  relied  on,  the  immediate  effect  to  the  plain- 
tiffs has  been  to  increase,  and  not  to  diminish,  the  royalty  pre- 
sently paj'able  to  them. 

If  it  be  assumed  that  the  value  of  the  annual  output  would 
have  been  equal,  the  only  damage  to  the  plaintiffs  would  be  that 
at  the  termination  of  the  lease  there  would  have  been  so  much 
less  workable  coal  left  in  the  mine  ;  and  to  the  extent  of  the 
present  value  to  the  lessors  of  the  coal,  which  would  have  been, 
but  will  not  be,  left,  the  value  of  the  reversion  has  been  diminished. 
But  no  further.  If,  on  the  other  hand,  by  working  the  whole  of 
the  seam  the  total  annual  output  would  have  been  diminished, 
the  quantity  left  at  the  end  of  the  lease  would  be  pro  tanto 
increased,  and  the  assumed  diminution  of  the  value  of  the  rever- 
sion would  be  pro  tanto  lessened.  Again,  if  by  working  the 
whole  seam  the  value  of  the  total  output,  and  consequently  the 
royalty  payable  in  respect  of  it,  would  have  been  diminished  by 
reason  either  of  quantity  or  quality,  the  plaintiffs  have  in  effect 
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received  royalty  in  excess  of  that  which  they  would  have  received   H.  C.  of  A. 
if  the  defendants  had  worked  the  whole  of  the  seam.     That  is  to        ^^^' 
say,  they  will  during  the  lease  have  received  royalty  in  respect       Mkbe- 
of  part  of  the  coal  which  they  claim  should  have  been  left  in  the     aether 
mine  at  the  end  of  the  lease.     It  is  clear  that  they  cannot  receive  The  Scottish 

...  1 1     1         ,.         1  i    Australian 

tais  value  twice  over.     It  would,  thereiore,  have  to  be  deducted   Mining  Co. 
from  the  assumed  value  of  the  coal  that  ought  to  have  been  left  ^^' 

in  the  mine  at  the  end  of  the  lease.     Further,  if  the  quantity  or    onfflth  c.5, 
value  of  the  output  has  been  actually  increased  by  the  defendants' 
error,  the  actual  loss  sustained  by  the  plaintiffs  cannot  be  ascer- 
tained without  their  giving  credit  for  the  benefit  arising  from  the 
acceleration  of  payment  of  royalty  thus  accruing. 

In  short,  in  order  to  assess  the  real  damages  two  calculations 
must  be  made.  On  the  one  hand,  it  must  be  ascertained  what 
pecuniary  benefit  the  plaintiffs  would  have  derived  from  the 
lease  if  the  covenants  had  been  strictly  observed,  making  allow- 
ances for  possible  diminution  in  output  and  in  price,  and  for  the 
possibly  increased  quantity  of  coal  remaining  unworked  and  ^ 
workable  at  the  end  of  the  lease.  On  the  other  hand,  it  must  be 
ascertained  what  profit  the  plaintiffs  will  have  derived  from  the 
lease  under  the  actual  circumstances,  making  allowance  for  all 
the  contingencies  to  which  I  have  called  attention.  It  is  not  at 
all  certain  on  which  side  the  ultimate  balance  would  be  found. 
It  is,  at  least,  quite  possible  that  the  two  amounts  would  be 
equal  or  substantially  equal,  in  which  event  it  would  be  found 
that  it  was  for  the  mutual  benefit  of  the  lessors  and  lessees  to 
work  the  mine  in  the  same  way  as  a  prudent  owner  in  fee  simple 
would  work  it.  It  is  in  this  view  that  I  said  that  the  construc- 
tion of  the  covenant  may  turn  out  to  be  of  comparatively  little 
importance. 

The  learned  Judge  has  taken  only  one  side  of  the  account,  and 
that,  as  I  have  shown,  on  an  erroneous  basis.  There  must,  there- 
fore, in  any  event,  be  a  re-assessment  of  damages,  and  for  the 
reasons  I  have  given  in  the  first  part  of  this  judgment,  there 
must,  in  my  opinion,  be  a  new  trial  to  determine  whether  the 
defendants  have  in  fact  committed  any  breaches  of  covenant. 

Barton  J.   I  am  of  the  same  opinion,  and  it  is  not  my  purpose 

TOL.   IV.  63 
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H.  C.  OF  A.  to  express  myself  at  any  very  great  length,  but  merely  to  address 

1007  M 

, '^       myself  to  one  or  two  phases  of  the  case. 

Merb-  One   principle   for  the  construction  of  deeds  or  agreements 

„,  containing  a  number  of  covenants  or  promises  has  been  very 

'^^^■J^""^  clearly  stated  by  Lord  Denman  C.J.  in  Aspdin  v.  Austin  (1), 

Mining  Co.   where  he  said  : — "  Where  words  of  recital  or  reference  manifested 
Ltd. 
a  clear  intention   that  the  parties  should  do  certain  acts,  the 

^^*'^"  ^'  Courts  have  from  these  inferred  a  covenant  to  do  such  acts,  and 
sustained  actions  of  covenant  for  the  nonperformance,  as  if  the 
instruments  had  contained  express  covenants  to  perform  them. 
But  it  is  a  manifest  extension  of  that  principle  to  hold  that, 
where  parties  have  expressly  covenanted  to  perform  certain  acts, 
they  must  be  held  to  have  impliedly  covenanted  for  every  a»ct 
convenient  or  even  necessary  for  the  perfect  performance  of  their 
express  covenants.  Where  parties  have  entered  into  written 
engagements  with  expressed  stipulations,  it  is  manifestly  not 
desirable  to  extend  them  by  any  implication  :  the  presumption  is 
that,  having  expressed  some,  they  have  expressed  all  the  con- 
ditions by  which  they  intend  to  be  bound  under  that  instrument 
.  .  .  It  is  one  thing  for  the  Court  to  effectuate  the  intention 
of  the  parties  to  the  extent  to  which  they  may  have,  even 
imperfectly,  expressed  themselves,  and  another  to  add  to  the 
instrument  all  such  covenants  as  upon  a  full  construction  the 
Court  may  deem  fitting  for  completing  the  intentions  of  the 
parties,  but  which  they,  either  purposely  or  unintentionally,  have 
omitted.  The  former  is  but  the  application  of  a  rule  of  construc- 
tion to  that  which  is  written ;  the  latter  adds  to  the  obligations 
by  which  the  parties  have  bound  themselves,  and  is  of  course  quite 
unauthorized,  as  well  as  liable  to  great  practical  injustice  in  the 
application."  This  principle  is  again  exemplified  in  the  ca*se  of 
Harrdyn  &  Co.  v.  Wood  &  Co.  (2),  where  Kay  L.J.  said: — "The 
Court  ought  not  to  imply  a  term  in  a  contract  unless  there  arises 
from  the  language  of  the  contract  itself,  and  the  circumstances 
under  which  it  is  entered  into,  such  an  inference  that  the  parties 
must  have  intended  the  stipulation  in  question  that  the  Court  is 
necessarily  driven  to  the  conclusion  that  it  must  be  implied." 

(1)  5  Q.B.,  671,  at  p.  683.  (2)  (1S91)  2  Q.B.,  488.  at  p.  494. 


4  C.LR.J  OF    AUSTRALIA.  971 

In  CharUswoHh  v.  Watson  (1)  the  very  thing  which  we  are  here  ^'  ^'  o'  A. 
asked  to  imply  was  expressed,  and  I  am  unable  to  agree  that  it 
applies  to  this  case.     We  must  take  this  covenant  to  mean  aU      Merk- 
that  it  says  and  no  more,  according  to  the  ordinary  meaning  of      ^*ther 
the  words  used,  which  ai-e  not  technical  in  the  sense  that  they  TitE  Scottish 
have  acquired  a  new  meaning  in  relation  to  coal  mining.     I  do   Mining  Co. 

not  see  how  we  can  imply  a  covenant  either  to  work  the  whole       '_ 

fieam  or  to  work  the  mine  to  exhaustion.  Nor  can  we  read  the  B»»^ton  j. 
existing  covenant  to  continuously  work  and  carry  on  the  coal 
mines,  according  to  the  most  approved  method  of  mining,  unin- 
terruptedly, and  with  full  and  unabated  vigor  during  the  term, 
as  itself  meaning  a  covenant  to  work  the  whole  seam  or  to 
exhaust  the  coal,  whether  we  read  the  words  as  one  or  as  several 
covenants.  But  the  contention  is  that  it  is  a  covenant  to  work 
the  whole  seam,  so  that  not  only  that  part  of  it  above  the 
"morgan,"  which  the  defendants  have  treated  as  the  limit  of 
their  workings,  must  be  taken  out,  but  also  the  part  below  the 
"  morgan,"  which  has  been  given  a  technical  name  in  the  discus* 
sion,  "  the  four  inch  "  or  "  little  tops." 

Dr.  Sly  has  appealed  to  several  other  portions  of  the  deed  as 
famishing  an  implication  to  support  this  contention.  With  every 
endeavour  to  follow  his  argument,  if  I  could,  because  there  is 
much  in  the  reason  of  the  case,  apart  from  its  purely  legal  aspect, 
that  would  tend  to  lead  one  to  that  mental  position,  I  have  not 
foand  any  justification  for  the  inference  which  is  sought  to  be 
drawn  from  the  rest  of  the  deed.  I  think  it  is  to  be  read  accord- 
ing to  the  principle  laid  down  in  the  two  cases  to  which  I  have 
referred.  Passing  from  the  application  to  covenants  generally  of 
the  principles  laid  down  in  those  cases  and  coming  to  their 
application  to  coal  mining  covenants  in  particular,  the  case  of 
Jtqon  v.  Vivian  (2)  is  very  much  in  point.  In  that  case  Lord 
HaOitrUy  L.C.,  in  dealing  with  a  coal  mining  lease,  said  (3) : — 
**  It  has  further  been  argued,  that  giving  the  lessees  power  to  do 
certain  acts  implies  a  covenant  on  their  part  to  do  them ;  but 
that  Ls  a  complete  inversion.  The  lessee  has  secured  to  himself 
certain  advantages,  without  introducing  any  corresponding  obliga- 

0»  (1906)  A.C.,  14.  (2)  L.R.  6  Cli.,  742. 

(3)  L.R.  6  Ch.,  742,  at  p.  756, 
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H.  C.  or  A.   tion."     That  is  one  of  a  class  of  cases  like  Eadon  v.  Jefcock  (1) 

^^^*       and  Lewis  v.  Fothergill  (2),  which  exemplify  the  principle  that, 

Mkre-       ^^  ^^^  parties  intend  to  bind  one  another  to  obligations  which 

WETHEK     j^p^  outside  the  ordinary   meaning  of  the   words   used  in   the 

TheScottisii  covenant,  it  is  their  duty  to  expreas  them  in  the  document  that 

Mining  Co.  they  have  together  framed.     So  in  the  case  of  Jegon  v.  Vivian 

I       (3)  it  was  held  that,  if  the  lessors  intended  to  compel  the  lessees 

Bftrton  J.  to  work  the  coal  from  the  deep;  that  is,  to  sink  a  deep  pit,  and 
not  to  work  by  instroke,  they  should  have  so  provided.  So  here, 
if  the  lessors  wanted  the  lessees  to  work  the  entire  seam  of  coal, 
they  should  have  stipulated  for  it  in  the  covenant.  We  find  no  such 
words  in  the  covenant,  though  we  find  expressions  from  which 
Dr.  Sly  endeavoured  to  draw  the  implication.  But  the  principle 
laid  down  in  the  case  of  HamZyn  <k  Co.  v.  Wood  Js  Go.  (4)  by  Kay 
L.J.  is  that  the  intention  of  the  parties  is  not  to  be  left  to  infer- 
ence, unless  from  the  language  and  the  circumstances  there  arises 
an  inference  so  absolutely  necessary  to  the  general  intent  of  the 
deed  that  it  must  be  supplied.  A  covenant  to  work  according  to 
.  the  best  and  most  approved  method  is  somewhat  similar  to  a 
covenant  to  work  in  a  proper  and  workmanlike  manner,  and  as 
to  the  latter  Lord  Hatherley  L.C.  in  Lewis  v.  Fothergill  (5)  made 
some  reference  to  the  principle  of  construction : — "  A  proper  and 
workmanlike  manner  may  not  mean  the  best  possible  mode  of 
working  for  the  lessor,  but  it  means  in  such  a  manner  as  shall 
not  be  simply  an  attempt  to  get  out  of  the  earth  as  much  mineral 
as  can  be  got  for  the  particular  purpose  of  the  lessee,  regardless 
of  any  ordinary  or  workmanlike  proceeding.  That  is  the  extreme 
contention  on  the  one  side,  and  the  extreme  contention  on  the 
side  of  the  landlord  is  to  say  that  these  words  *  proper  and  work- 
manlike manner '  mean  that  the  lessees  are  to  take  means  tlie 
most  expensive  possible,  and  the  least  likely  to  produce  profit  for 
themselves,  for  the  express  purpose  of  putting  the  lessor  in  the 
best  possible  position  at  the  time  when  the  lessees  give  up  the 
mine.  Either  one  or  the  other  of  those  views  is  extreme,  and  we 
must  look  to  see  what  the  landlord  has  done  with  reference  to 
protecting  himself  by  the  agreement.      The   landlord  must  be 

(1)  L.R.  7  Ex.,  379.  (4)  (1891)  2  Q.B.,  488. 

(2)  L.R.  5  Ch.,  103.  (5)  L.R.  5  Ch.,  103,  at  p.  108. 

(3)  L.H.  6  Ch.,  742. 


4C.L1V.J  OF  AUSTRALIA.  973 

supposed  to  have  known  through  his  agents  what  it  was  he  was   H.  C.  of  A. 
dealing  with,  and  to  have  known  what  was  the  ordinary  course        ^^' 
of  protecting  himself  if  he  wished  to  be  protected.     Now  as  to      merk- 
the  two  systems  in  question,  the  one  of  working  by  instroke,  and      wether 
the  other  of  working  by  means  of  a  pit,  they  occur  continually  in  The  Scottish 
miniDg  leases,  and  provisions  are  often  made  expressly  upon  that   Minino  Co. 
subject"    As  to  the  meaning  of  this  covenant  the  two  contentions  ^^' 

which  His  Lordship  thought  to  be  extreme  ones  have  been  put  barton  j. 
with  extreme  vigour  and  ability  on  the  respective  sides  of  this 
case.  It  seems  to  me  that  the  true  meaning  lies  between.  It  is 
impossible  to  say  that  a  covenant  for  working  the  seam  in  a 
proper  and  workmanlike  manner  or  according  to  the  best  and 
most  approved  methods,  means  that  the  element  of  profit  can  be 
left  altogether  out  of  consideration,  or  on  the  other  hand  that 
thai  is  to  be  the  leading  consideration.  That  would  be  to  say 
that  to  work  a  mine  in  the  best  and  most  approved  method 
would  mean  that  it  ought  to  be  worked  entirely  in  the  interest 
of  one  or  the  other  of  the  parties  according  to  their  extreme 
contentions.  An  analogy  to  a  covenant  of  this  kind  is  to  be 
fonnd  in  Jones  v.  Shears  (1),  in  which  there  was  an  agreement 
to  continue  to  work  a  colliery  rented  by  the  defendant,  so  long 
as  it  was  '*  fairly  workable.''  A  breach  was  assigned  in  terms, 
and  traversed.  There  was  still  coal,  but  such  as  it  would  not  pay 
to  work.  Coleridge  J.  held  that  under  those  words  the  defend- 
ant was  not  obliged  to  go  on  working  the  mine  "  at  a  dead  losa" 
That  was  nob  saying  that  profit  or  loss  is  the  entire  consideration, 
but  that  the  covenant  most  be  construed  reasonably.  So  that 
the  work  is  not  to  be  abandoned  simply  because  it  cannot  be 
carried  on  without  some  loss.  There  may  be  periods  during  the 
lease  when  the  profits  from  the  working  of  the  mine  under  a 
particular  system  are  large,  while  at  other  times  they  are  small 
or  perhaps  disappear  altogether^  according  to  the  market  value  of 
the  coal.  Bat  the  whole  period  must  be  considered  together,  or 
else  there  will  have  to  be  a  different  reading  of  the  covenant  at 
every  variation  of  the  market.  In  Gfriffitha  v.  Rigby  (2),  there 
was  a  proviso  for  cesser  of  rent  if  the  coal,  so  far  as  it  could  be 
**  fairly  wrought,"  should  be  worked  out  and  gotten  before  the 

(1)  7  a  &  p.,  346.  (2)  1  H.  k  N.,  287  ;  25  U  J.  Ex.,  284. 
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H.  C.  OF  A":  expiration  of  the  term.     That  is  similar  to  the  provision  here 

^®^'*        with  reference  to  the  exhaustion  of  the  mine  and  giving  notice 

Merk-       o^  ^^®  termination  of  the  tenancy  in  case  of  that  occurring.     In 

WETHKK     ^\^^i  Q^Q  Pollock  C.B.  said  (1): — "  Profit  is  not  the  test  whether 

The  Scottish  this  coal  can  be  fairly  wrought,  though  in  one  sense  it  is  so, 

A.USTRA  LI  A  N 

Mining  Co.   because  the  usages  of  mining  are  founded  on  what  can  be  done 

'_       advantageously.     '  Fairly  wrought '  means,  that  which  can  be 

Barton  J.  fairly  and  properly  gotten,"  (that  is,  I  suppose,  according  to  a 
fair  and  reasonable  system  of  working)  "  according  to  mining 
usage,  without  extraordinary  difficulty  or  expense."  So  that, 
while  on  the  one  hand  we  find  it  laid  down  that  the  lessee  is 
not  bound  to  work  the  mine  at  a  dead  loss,  on  the  other  hand  he 
is  expected  to  carry  on  operations  continuously  unless  what  it  is 
endeavoured  to  drive  him  to  do  involves  extraordinary  difficulty 
and  expense.  In  Lewis  v.  Fothergill  (2),  Lord  Hathet'ley  L.C., 
after  stating  the  extremes  of  argument,  did  not,  in  dealing  further 
with  the  case  in  which  that  covenant  existed,  define  the  meaning  of 
the  covenant  in  absolute  terms,  nor  is  it  absolutely  defined  in  any 
case  cited  to  us.  It  is  a  matter  of  very  great  difficulty  to  define  it. 
But  one  would  say  that  a  covenant  of  this  kind  must  necessarily 
be  interpreted  with  reference  to  the  subject  matter  and  the 
circumstances  of  the  mine  and  the  place.  What  would  be  a  proper 
and  workmanlike  method  in  one  district,might  not  be  so  in  another. 
What  would  be  proper  in  the  case  of  a  fairly  defined  and  estab- 
lished seam  may  cease  to  be  so  where  the  seam  narrows  to  a  point 
of  extreme  contraction.  And  these  are  questions  of  fact  applic- 
able to  the  circumstances  of  the  place  and  the  conditions  of  the 
mine  to  be  worked.  In  that  aspect  they  are  questions  for  a  jury, 
to  be  decided  on  the  evidence  of  those  who  have  knowledge  of 
the  circumstances  in  question,  and  have  experience  in  the  working 
of  mines.  In  the  present  case  His  Honor  does  not  appear  in  his 
findings  to  have  applied  his  mind  to  these  questions.  Finally,  it 
may  be  gathered  from  what  I  have  said  and  the  authorities  I 
have  cited  that  this  covenant  cannot  be  taken  to  be  an  absolute 
covenant  to  work  the  whole  seam.  But  it  is  a  very  material 
question  whether,  under  the  circumstances  of  the  place  and  the 
mine,  it  would  not  be  a  proper  and  workmanlike  method  of 

(1)  1  H.  &  N.,  237,  at  p.  241.  (2)  L.R.  5  Ch.,  103. 
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mining  to  take  out  the  coal  below  the  "  morgan."     That  depends  "H.  C.  of  A. 
wholly  on  circumstances,  and  no  line  can  be  laid  down  judicially 
upon  it    If  it  had  been   intended  as  a  covenant  to  work  the      merk- 
whole  seam  in  all  events,  it  would  have  been  so  expressed,  but     wbthkb 
that  has  not  been  expressed.     But  as  it  is  in  terms  a  covenant  to  TheScx)tti8h 
work  the  mine  according  to  the  best  and  most  approved  methods   Mining  Co. 

of  mining,  it  becomes  the   most  material  question  in  the   case       J 1 

whether  to  work  only  the  coal  above  the  "  morgan  "  and  to  take  barton  j. 
oat  the  pillars  as  that  work  goes  from  stage  to  stage,  instead  of 
taking  out  the  whole  seam  together,  or  instead  of  coming  back 
while  the  pillars  stand  to  take  out  the  coal  below  the  '*  morgan/' 
is  ander  the  circumstances  a  working  according  to  the  best  and 
most  approved  method.  In  deciding  that  question  it  is  quite 
competent  to  take  into  consideration  that  no  man  can  be  expected 
to  work  a  mine  at  a  dead  loss,  and,  on  the  other  hand,  to  take  into 
consideration  the  question  whether  the  covenant  did  not  cast  on 
the  lessees  the  burden  of  working  the  mine  according  to  the  best 
and  most  approved  method,  even  though  at  times  that  might 
involve  them  in  some  loss.  That  is  a  question  of  evidence  to 
which  the  Judge  did  not  apply  his  mind  as  a  question  of  fact. 

As  to  damages  I  entirely  agree  with  what  His  Honor  the  Chief 
Justice  has  said.  I  have  endeavoured  to  arrive  at  some  other 
method  of  ascertaining  the  damages,  but  I  have  not  been  able  to 
arrive  at  anything  that  seems  as  reasonable  as  that  which  he  has 
suggested. 

I  am  of  opinion,  therefore,  that  the  case  must  go  down  for  a 
new  trial. 

L>AACS  J.  I  am  also  of  opinion  that  there  must  be  a  new  trial. 
I  only  wish  to  say  a  few  words  with  regard  to  the  defendants' 
contention,  that,  if  a  prudent  owner  would  not  work  below  the 
*'  morgan  "  simply  on  €u;count  of  the  unprofitableness  of  the  lower 
coal,  they  are  not  obliged  to  do  so. 

In  my  opinion,  that  contention  cannot  be  sustained.  It  is  not 
a  question  of  what  a  prudent  owner,  free  to  act  as  he  pleases  with 
his  own  property,  and  free  to  base  his  judgment  upon  considera- 
tions as  to  an  indefinite  future,  would  do.  The  real  question  is, 
what  have  the  defendants  covenanted  to  do  ?  Shortly  put,  I  think 
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H.  C.  OF  A.  they  have  covenanted  to  work  the  seam  as  fully  as  it  is  workable 

_*  by  the  best  and  most  approved  method  of  getting  out  the  coal. 

Mere-  irrespective  of  whether  the  operation  of  mining  so  carried  on 

WETHER  ,.egults  iu  811  cvcntual  loss  or  gain  to  the  lessees.     Looking  at  the 

The  Scottish  matter  only  from  the  prudent  owner's  standpoint  entirely  ignores 
Australian  */  l  x  v    ^ 

Mining  Co.  the  lessors'  claims  under  their  contract.   They  have,  as  I  read  the 

'_       lease,  parted  for  a  term  with  the  right  to  raise  the  mineral  them- 

^'^»»*»  ^'  selves,  and  permitted  the  defendants  to  make  what  they  can  out 
of  the  coal,  provided  they  work  it  all  so  far  as  the  seam  is  work- 
able by  the  best  and  most  approved  method.  If,  for  instance,  by 
reason  of  a  drop  in  the  price  of  coal  or  a  rise  in  the  price  of  labour, 
the  whole  operation  became  unprofitable,  the  defendants  would 
still  be  bound  to  get  out  the  -coal  and  hand  the  lessors  their  pro- 
portion of  the  selling  price :  See  Gowan  v.  Christie  (1).  They 
take  the  risk  of  whatever  expense  is  entailed  by  getting  it  out 
according  to  the  best  and  most  approved  method  of  working  the 
seam.  The  test  of  what  is  the  best  and  most  approved  method 
has  been  stated  in  the  judgment  of  the  learned  Chief  Justice,  with 
which  I  entirely  agree. 

Appeal  dismissed  vjith  costs. 

» 

Solicitor,  for  appellants,  W.  M.  Barker, 
Solicitors,  for  respondents,  Westgarth  &  Nathan, 

C.  A.  W. 

(1)  L.R.  2H.L.,Sc.,273. 
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PERCY  BONNEY Respondent. 

ON    APPEAL   FROM    THE    SUPREME   COURT    OF 

QUEENSLAND. 

Bp4ttw—VeUidUy^IHvisicMal  BoanU  Act  1887  {Qd,)  (51  Vict,  Xo,  7),  sec,  179—    h.  C.  of  A. 
Local  AtUhorUies  Act  1902  {Qd,)  ('2  JSdw.  VII,  No,  19),  «ee.  182.  IQO7. 


A  by>Uw  which  is  primd  facie  within  the  powers  of  the  authority  enacting 
it  is  not  rendered  invalid  by  reason  of  its  prohibiting. certain  acts  siinjilicUer 


Brisbane, 


without  reference  to  guilty  intention,  nor  by  reason  of  its  adding  to   the  29.' 

previously  existing  law  governing;  the  same  subject  matter.  

Grifflth  O.J., 
The  question  whether  a  by-law  is  unreasonable  is  not  to  be  determined  by       Isascs  and 


reference  to  its  expediency  in  connection  with  the  particular  subject  matter 
or  place  to  which  it  is  applied. 

A  by-law  made  by  a  local  authority  purporting  to  act  under  The  Divisional 
Boards  Act  1887  (Qd.),  provided  that  '*  No  person  shall  in  any  way  injure  or 
destroy  the  water-table,  gutterway,  or  side  drain  of  any  road  in  the  Division 
in  any  way  whatsoever,  either  by  crossing  or  driving  along  or  into  the  same 
with  any  cart,  dray,  wagon,  or  other  conveyance,  or  by  casting  or  depositing, 
or  causing  to  be  deposited,  therein  any  material  calculated  to  impede  or 
obstniot  the  course  of  the  waterflow." 

Heldf  that  the  by-law  was  valid. 

DecUion  of  Full  Court,  Widgee  Shire  Council  v.  Bonney,  (1007)  St.  R.  Qd., 
88,  reversed. 

Appeal  from  the  Supreme  Court  of  Queensland. 

The  appellant,  a  local  authority  in  a  country  district,  having 
power  to  make  by-laws  for,  inter  alia,  the  regulation  of  traffic, 
prevention  of  injury  to  roads  by  digging  or  otherwise,  prevention 
of  injury  to  works  being  the  property  of  or  under  the  control  of 


Hi^^gins  J  J. 
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H.  C.  OF  A.  the  authority,  the  management  of  roads  under  its  control,  and  the 

general  good  government  of  the  Division,  passed  a  by-law  prohibit- 

WiDOEE      i^S  ^^y  person  from  in  any  way  injuring  or  destroying  the  water- 

CouNciL     ^*b^e>  gutterway,  or  side  drain  of  any  road  in  the  Division  by 

V.  crossftig  or  driving  along  or  into  the  same  with  any  cart,  wagon, 

BONNKV.  -111.  -o    T 

or  other  conveyance.  The  respondent  was  convicted  before  a  Police 

Magistrate  for  a  breach  of  the  by-law.  The  road  was  two  chains 
wide,  but  only  twenty  feet  of  the  centre  of  the  roadway  was 
formed  and  metalled,  and  this  strip  had  a  water-table  or  drain 
along  each  side,  over  which  respondent  had  driven  his  dray  and 
caused  some  injury.  The  conviction  was  quashed  by  the  Full 
Court  on  the  grounds  that  the  by-law  was  invalid  because  it 
made  every  infringement  an  offence  without  reference  to  guilty 
intention,  and  because  it  was  so  restrictive  of  the  use  of  the  road 
that  it  was  unreasonable  (1). 

Liikin,  for  the  appellant  Council.  The  Council  had  power  to 
make  these  by-laws  for  the  protection  of  the  roads  under  their 
control ;  and  the  by-law  in  question  was  valid  and  not  unreason- 
able. In  considering  the  validity  of  a  by-law  on  the  footing  of  its 
reasonableness,  regard  must  be  had  to  the  circumstances.  The 
Shire  Council  in  a  sparsely  settled  district  with  no  great  traffic, 
cannot  be  expected  to  build  and  form  the  whole  width  of  the  roads 
under  their  control ;  therefore  they  limit  themselves  to  forming 
only  part  of  the  width  as  a  road  for  traffic,  and  the  by-law  in 
question  was  necessary  and  reasonable  for  the  protection  of  the 
part  thus  formed  :  Divisio^ud  Boai'ds  Act  1887,  (51  Vict.  No.  7), 
sec.  179,  sub-sees.  (2),  (8),  (16),  (21),  (29),  (30),  (32),  (33),  (39),  sees. 
181, 182,  183, 185, 186,  187  ;  Local  AuthoHties  Act  1902,  (2  Edw. 
VII.  No.  19),  sec.  4,  sub-sec.  (2),  sec.  182,  Schedule  4,  (Clause  11). 
The  offence  charged  was  not  a  matter  of  inadvertence ;  it  was 
done  purposely,  for  a  test  case.  A  by-law  is  not  to  be  construed 
as  unreasonable  for  the  mere  consideration  that  it  may  possibly 
be  administered  unreasonably;  the  proper  way  to  consider  a 
by-law  is  to  assume  that  it  will  be  reasonably  administered : 
Kricse  v.  Johiwon  (2) ;  Hardcastle  on  Stututory  Law,  4th  ed.,  p. 
285 ;  Calder  v.  Lewis)  Ex  parte  Leivis  (3). 

(1)  (1907)  St.  R.  Qd.,  38.  (2)  (1898)  2  Q.B.,  91,  at  p.  100. 

(3)  7  Q.L.J.,  158. 
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E.  A.  Douglas,  for  the  respondent.  These  by-law^  are  not 
traffic  regulations  at  all,  and  the  Council  had  no  power  under  the 
Act  to  make  by-laws  that  were  not  traffic  regulations :  Tahra- 
gnlba  DiHtrict  Board  v.  Ooebel  (2).  This  by-law  is  unreasonable 
and  contrary  to  statutory  law — Divisional  Boards  Act  1887  (51 
Vict.  No.  7),  sec.  179,  in  the  proviso — in  that  it  leaves  no  room 
for  any  accident.  There  is  a  common  law  right  to  use  the  whole 
width  of  the  highway:  Rex  v.  Wright  (3).  The  road  was  so 
constructed  with  a  narrow  metalled  crown  and  sloping  sides  that 
it  was  impossible  for  two  wagons  to  pass  each  other  without 
encroaching  on  the  gutters. 

[Griffith  C.J. — The  validity  of  the  by-law  cannot  be  affected 
by  the  shape  of  the  road  surface.] 

The  by-law  is  bad  in  that  it  admits  of  no  excuse  of  any  sort, 
whereas  intent  is  absolutely  necessary:  CHniinal  Code  (Qd.) 
(63  Vict.  No.  9),  sec.  469. 

[Griffith  C.J. — Then  by-laws  would  be  useless.  If  these 
by-laws  are  proper  restrictions  imposed  by  the  local  authority, 
unlawful  intent  is  not  necessary.] 

This  was  a  bond  fide  claim  to  use  the  whole  road  as  a  highway. 
It  would  be  reasonable  to  pass  such  a  by-law  to  protect  footpaths, 
if  there  were  any  on  the  road  ;  but  it  is  unreasonable  to  restrict 
the  traffic  on  a  road  over  fifty  yards  wide  to  a  strip  of  ten  yards, 
in  derogation  of  the  common  law  right  to  pass  freely.  Once  the 
road  is  dedicated  as  of  a  certain  width,  the  Divisional  Board  cannot 
restrict  the  right  of  highway  along  it  to  any  less  width  :  Attorney- 
6eneiy:d  v.  Shire  Council  of  Tooiuong  (4).  Their  power  to  "alter 
the  width  "  of  a  road  does  not  include  a  power  to  change  or  limit 
the  extent  of  the  highway  along  it.  The  Council  have  control 
of  the  road,  subject  to  the  ordinary  right  of  the  public :  Rossi  v. 
Edinburgh  Corporation  (5). 

[Griffith  C.J. — Surely  they  can  pass  by-laws  to  regulate  the 
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Council 

BONNEY. 


(1)  (1896)  A.C.,  88. 

(2)  10Q.L.J.,  128. 

(3)  3  B.  ft  Ad.,  681,  at  p.  683. 


(4)  1  Q.L.J.,  170. 

(5)  (1905)  A.C.,  21. 
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H.  C.  OF  A.  traffic,  to  set  aside  certain  parts  for  pedestrians,  and  to  protect 
the  road  formation.] 

There  is  no  power  in  the  Council  to  make  by-laws  of  this 
nature  :  Gentel  v.  Ruppa  (1).  These  by-lavra  cannot  take  away 
the  declared,  right  to  do  an  act  which  was  legal  before  the 
by-laws  were  passed ;  that  was  not  the  intention  of  the  Local 
Authariti^^  Act  1902.  The  Council  was  given  power  to  make 
regulations,  but  not  to  make  restrictions,  or  rather  prohibitions 
It  cannot  do  indirectly  what  it  must  not  do  directly :  it  cannot 
indirectly  prohibit  vehicles  from  crossing  the  road  gutter  by 
making  it  an  offence  to  injure  the  gutter  by  crossing  it. 

This  by-law  is  also  bad  because  it  purports  to  prevent  injuries 
to  property.  That  belongs  to  the  general  law  and  cannot  be 
incorporated  in  or  altered  by  a  by-law. 


Lukin  in  reply. 


Cur.  adv,  vult. 


Griffith  C.J.  The  respondent  was  convicted  by  a  Police 
Magistrate  for  a  breach  of  a  by-law  made  by  the  appellant,  a 
local  authority  in  a  country  district,  which  is  in  these  words  : — 
*'  No  person  shall  in  any  way  injure  or  destroy  the  water-table, 
gutterway,  or  side  drain  of  any  road  in  the  Division  in  any  way 
whatsoever,  either  by  crossing  or  driving  along  or  into  the  same 
with  any  cart,  draj^  wagon,  or  other  conveyance,  or  by  casting 
or  depositing,  or  causing  to  be  cast  or  deposited,  therein  any 
material  calculated  to  impede  or  obstruct  the  course  of  the  water- 
flow."  The  Supreme  Court  quashed  the  conviction  on  the  ground 
that  the  by-law  was  invalid,  and  this  is  an  appeal  from  that 
decision.  In  considering  the  validity  of  a  by-law,  the  first  ques- 
tion is  whether  the  by-law  is  within  the  ambit  of  the  delegated 
legislative  authority  under  which  it  purports  to  be  made.  By 
the  Divisional  Boards  Act  1887,  which  regulated  local  govern- 
ment outside  of  municipalities,  divisional  boards,  now  called  shire 
councils,  were  established  with  powers  and  duties  defined  in 
the  Act.  Sec.  142  was  as  follows  : — "  The  Board  shall  be  charged 
with  the  construction,  maintenance,  management,  and  control  of 
all   public  highways,  roads,  bridges,  culverts,  ferries,  wharves, 

(1)  (1902)  1  K.B.,  160. 
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jetties,  and  other  necessary  public  works  within  the  Division,  and   H.  C.  of  a. 

may  from  time  to  time  open  new  streets  or  roads,  or  divert  any 

street  or  road,  or  alter  or  increase  the  width,  or  cause  to  be  raised 

or  lowered  the  soil,  of  any  street  or  road,  and  may  construct  any 

bridge  or  culvert  in  or  over  any  street  or  road,  and  may,  for  such 

purpases  and  for  such  time  as  is  necessary,  close  any  street  or 

bridge." 

By  sec.  179  a  Board  was  authorized  to  make  by-laws  for  (among 
other  purposes)  the  following :  (21)  Regulating  traffic  generally  ; 
(29)  The  prevention  of  injury  or  obstruction  to  roads  or  other 
public  places  by  digging  or  otherwise ;  (30)  The  prevention 
of  injury  to  bridges  ....  or  other  works,  being  the  prop- 
erty of  or  under  the  control  of  the  Board ;  (33)  The  control  and 
management  of  roads  and  reserves  under  the  control  of  the  Board ; 
(39)  The  general  good  government  of  the  Division.  Sections  181 
and  182  prescribed  formalities  to  be  observed  in  passing  by-laws, 
under  which  opportunity  was  given  for  objection  by  any  person 
interested.  Sec.  183  required  that  by-laws  should  be  submitted  for 
the  approval  of  the  Governor  in  Council,  and  that  if  approved  by 
him,  they  should  be  published  in  the  Govemirrient  Gazette,  and 
thereupon  such  by-law  was  to  have  the  force  of  law  in  the  Division. 
Sec.  184  empowered  the  Governor  in  Council  to  repeal  a  by-law  by 
Order  in  (Council.  Sec.  185  provided  that  a  by-law  might  impose 
a  penalty  not  exceeding  £20  for  a  breach  of  it.  Sec.  187  empowered 
the  Supreme  Court  to  quash  a  by-law  on  the  ground  of  invalidity 
on  proper  proceedings  taken  for  that  purpose. 

It  is  contended  for  the  respondent  that  the  by-law  now  in  ques- 
tion is  not  within  the  ambit  of  the  powers  enumerated  in  sec.  179  ; 
and  that  even  if  it  is  otherwise  within  them,  it  is  unreasonable 
and  therefore  invalid.  It  is  contended  further  that  a  by-law 
cannot  prohibit  an  act  tnviplwiter,  because,  it  is  said,  this  would 
be  dispensing  with  the  element  of  what  is  called  meTis  rea  in  an 
offence.  So  far  as  this  last  objection  is  concerned  it  may  be  dis- 
missed with  the  observation  that  under  the  criminal  law  of 
Queensland,  as  defined  in  the  Criminal  Code,  it  is  never  necessary 
to  have  recourse  to  the  old  doctrine  of  mens  rea,  the  exact  mean- 
ing of  which  has  been  the  subject  of  much  discussion.  The  test 
now  to  be  applied  is  whether  this  prohibited  act  was,  or  was  not. 
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H.  C.  OF  A.  done  accidentally  or  independently  of  the  exercise  of  the  will  of 
^^''  the  accused  person  (eec.  23).  The  suggestion  that  a  by-law  may 
not  add  to  the  law  is,  of  course,  untenable,  for  in  that  view  the 
power  to  make  by-laws  would  be  absolutely  nugatory.  It  cannot 
be  disputed  that  under  the  power  to  regulate  traffic  the  local 
authority  would  have  power  by  by-law  to  prescribe  that  certain 
forms  of  traffic,  for  instance,  heavily  loaded  wagons,  or  indeed  any 
wheeled  vehicles,  shall  be  confined  to  a  prescribed  portion  of  the 
width  of  a  highway ;  otherwise  the  power  to  control  highways 
and  make  them  safe  and  convenient  for  foot  passenger8  would  be 
futile.  Nor  can  it  be  disputed  that,  primd  facie,  the  width  of 
the  carriage-way  isTi  matter  for  the  local  authority  to  determine. 
Again,  it  is  clear  that  if  they  thought  fit  to  allow  wagons  or  other 
wheeled  vehicles  to  use  the  whole  width  of  a  highway,  they  might 
impose  a  condition  that  they  should  not  injure  the  water-tables 
or  kerbs  separating  one  part  from  another.  It  is  equally  plain 
that  they  might,  under  the  power  to  make  by-laws  to  prevent 
injury  or  obstruction  to  works,  prohibit  the  passing  of  a  heavy 
vehicle  from  the  carriage-way  to  another  part  of  the  highway,  if 
doing  so  would  be  likely  to  injure  the  kerb  or  water-table. 

The  by-law  now  in  question,  which  prohibits  persona  from 
injuring  a  water-table  by  crossing  or  driving  into  or  along  it  with 
a  vehicle,  is  not  distinguishable.  I  am  therefore  clearly  of  opinion 
that  the  by-law  in  question  is  primd  facis  within  the  ambit  of 
the  powers  of  the  Board. 

With  regard  to  the  objection  that  the  by- law  is  unreasonable, 
I  think  that  since  the  cases  of  Slattery  v.  Nay  lor  (1)  and  Ki^use 
v.  Johnson  (2)  it  is  very  difficult  to  make  a  successful  attack  on 
a  by-law  on  this  ground.  In  my  opinion,  the  intention  of  the 
legislature,  as  evidenced  by  the  section  to  which  I  have  referred, 
was  to  leave  to  the  local  authority  in  the  first  instance,  and  to 
the  Governor  in  Council  in  the  second,  the  decision  of  the  question 
of  the  expediency  of  exercising  the  powers  conferred  on  them. 
The  existence  of  a  power  and  the  expediency  of  its  exercise  are 
quite  different  matters.  The  question  of  the  existence  of  the 
power  can  always  be  determined  by  a  Court  of  law.  But,  in  my 
opinion,  the  expediency  of  the  exercise  of  a  power  is  not  a  matter 

(I)  13  App.  Cas.,  446.  (2)  (1893)  2  Q.B.,  91. 
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for  determination  by  a  Court     What  might  be  regarded  by  every-  H.  C.  of  A. 
one  as  a  reasonable  and  proper  by-law  to  make  in  a  city  or  in  a 
laige  country  town  might  in  the  case  of  a  small  country  township     widgbb 
or  sparsely-settled  district  (to  all  of  which  the  Act  in  question     ^^^nctl 
applied)  be  regarded  by  some  persons  as  unreasonable.     But  it  is  v. 

obvious  that  the  question  whether  the  circumstances  of  the  locality 
warrant  the  exercise  of  a  power  is  one  of  expediency  and  not  of 
oooipetency.  Otherwise  the  validity  of  a  by-law  would  have  to 
be  determined  upon  extrinsic  evidence  as  to  the  circumstances  of 
the  particular  locality.  I  do  not  know  of  any  instance  in  which 
such  a  doctrine  has  ever  been  suggested.  In  my  opinion,  the 
legislature  has  deliberately  and  intentionally  meule  the  local 
authority,  subject  to  the  approval  of  the  Governor  in  Council,  the 
9ole  judge  of  such  matters,  subject  only  to  this  qualification,  that, 
if  a  by-law  is  such  that  no  reasonable  man,  exercising  in  good 
faith  the  powers  conferred  by  the  Statute,  could  under  any  cir- 
cumstances pass  such  a  by-law,  it  might  be  held  invalid  on  that 
ground  as  being  an  abuse  of  the  power,  and  therefore  not  within 
it.  This  view  is  in  accord  with  the  accepted  rule  that  the  exer- 
cise of  discretion  by  local  authorities  will  not  be  reviewed  by  a 
Court  of  law  in  cases  where  they  are  authorized  to  execute 
such  works  as  may  be  necessary.  (See  the  cases  referred  to  in 
Local  Board  of  Health  of  Perth  v.  Maley  (1) ). 

The  learned  Judges   in  the  Supreme  Court  appear  to  have 
thought  that  the  by-law  in  question  might  be  construed  as  a 
prohibition  of  persons  lawfully  using  a  highway  from  obtaining 
anoess  to  the  portion  of  the  road  lying  outside  the  water-table, 
and  also  that  it  would  apply  to  a  gutter  crossing  the  highway. 
I  do  not  so  construe  it   I  have  said  before  to-day,  and  now  repeat, 
that,  in  my  opinion,  when  a  by-law  is  open  to  two  constructions, 
on  one  of  which  it  would  be  within  the  powers  of  the  local 
authority,  and  on  the  other  outside  of  these  powers,  the  former 
construction  should  be  adopted,  ut  res  viagis  valeat  quatn  pereat. 
In  my  opinion  tins  by-law  does  not  refer  at  all  to  gutters  or 
waterways  crossing  a  road  ;  and  I  do  not  inquire  whether,  if  it 
did,  it  could  or  cuild  not  be  supported.     So  far  as  regards  cross- 
ing from  the  portion  of  the  highway  specially  formed  for  the  use 
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H.  C.  OF  A.  of  wheeled  vehicles  to  other  parts,  there  is  no  prohibition,  for  it 
is  obvious  that  a  person  desiring  to  do  so  could,  by  laying  down 
a  few  pieces  of  wood  in  the  water-table,  attain  his  object  without 
offending  against  the  by-law.  And,  even  if  he  could  not,  the 
by-law  would  not  on  this  ground  be  any  more  open  to  objection 
than  a  by-law  which  prohibited  the  use  of  a  particular  wooden 
bridge  by  vehicles  carrying  more  than  a  specified  load  per  wheel, 
which  would  obviously  be  valid,  although  it  might  have  the  effect 
of  altogether  prohibiting  the  use  of  that  part  of  the  highway  by 
such  vehicles.  For  these  reasons  I  am  of  opinion  that  the  appeal 
must  be  allowed.  But,  in  pursuance  of  the  undertaking  given 
by  the  appellant  on  obtaining  special  leave  to  appeal,  I  think 
that  it  should  pay  the  respondent's  costs. 


Griffith  C.J. 


Isaacs  J.  I  am  of  the  same  opinion.  Arguments  have  been 
addressed  to  us  with  a  view  of  showing  the  by-law  to  be  un- 
reasonable! or,  in  other  words,  to  prove  that  all  proper  and 
necessary  protection  to  the  roads  could  have  been  obtained  by 
means  of  a  by-law  of  a  less  stringent  nature. 

It  has  been  assumed  that  whenever  a  by-law,  under  whatsoever 
powers  made,  is  cliallenged,  it  becomes  the  duty  of  a  Court  of 
law  to  form  its  own  opinion  as  to  the  reasonableness  of  the 
by-law,  and,  if  the  Court  thinks  it  unreasonable,  although  actually 
within  the  scope  of  the  powers  granted  to  the  law  making 
authority,  to  set  it  aside  as  unlawful. 

In  my  opinion  that  assumption  is  erroneous.  Without  deter- 
mining the  extent  of  the  Court's  duty  and  power  in  some  cases 
of  an  altogether  different  class  from  the  present,  it  is  plain  that 
a  Court  of  law  has  no  jurisdiction  to  usurp  functions  expressly 
confided  by  the  legislature  to  another  body,  specially  created  for 
that  purpose,  nor  to  disregard  the  distinct  provisions  of  an  Act 
of  Parliament.  In  the  Divisional  Boards  Act  1887,  under  which 
the  by-law  was  made,  the  legislature  enumerated  specific  matters 
as  to  which  a  local  authority  might  legislate,  and  used  no  words 
of  qualification  upon  the  discretion  of  that  authority,  stipulating 
only  that  by-laws  shall  not  be  contrary  to  the  Act  itself  or  any 
other  law  in  force  in  Queensland.  The  interests  of  the  general 
public   were   protected   by    requiring   approval  of   the  central 
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administration  which  was  also  invested  with  the  power  of  repeal,  R-  C.  of  A. 

ion** 
and  is  always  subject  to  the  supervision  of  Parliament.     It  seems       ^     |^ 

io  me  that  the  legislature  intended  that,  so  long  as  the  proposed      Widoee 

local  enactment  was  within  the  ambit  of  the  powers  conferred,     ^Jog^?^^,^ 

the  discretion  and  sense  of  reasonableness  to  be  applied  to  it,  that     _  v* 

^^  .  BONNEY. 

IS  to  say,  the  extent  to  which  the  power  should  be  exercised,       

shoold  be  that  of  the  Board  and  the  Governor  in  Council  alone.  '****^  ^' 
No  Court  of  law  can  be  in  as  good  a  position  to  judge  of  the 
necessities  of  local  traffic,  the  general  local  requirements  of  the 
conntry,  or  the  practical  difficulties  of  maintaining  order  and 
preserving  public  property  as  the  local  representatives,  whose 
special  duty  it  is  to  ascertain  and  provide  for  them,  or  the  higher 
officials  of  the  central  government  who  are  specially  designated 
by  Parliament  to  consider  the  suggested  regulation  from  the 
standpoint  of  the  public  welfare.  It  can  hardly  be  supposed  that 
Parliament  intended  any  Court  of  law,  whether  two  justices  of  the 
peace,  or  the  Supreme  Coui-t,  to  override  the  combined  opinion  of 
the  Board  and  the  Governor  in  Council  on  questions  not  of  law 
bat  concerning  the  reasonable  or  necessary  conduct  of  individuals 
in  their  daily  relations  to  the  various  local  communities  of  the 
country. 

But,  if  any  doubt  in  this  connection  could  exist,  the  provisions 
of  sec.  183  are  decisive.  After  approval  of  the  Governor  in 
Council  the  by-law  is  to  be  published  in  the  Gazette  and  there- 
upon such  by-law  "  shall  have  the  force  of  law  "  in  the  Division. 

The  legislature  has  thus  definitely  and  in  so  many  words 
declared  its  will  that  by-laws  made,  approved  and  published,  with 
respect  to  the  subjects  enumerated,  and  not  containing  matter 
contrary  to  the  Act  or  any  other  law  in  force  in  Queensland, 
shall  have  the  force  of  law.  How  then  can  a  Court  go  behind 
this  provision  and  say  that  such  a  by-law  shall  not  have  the 
force  of  law  ? 

It  is  true  that  sec.  187,  now  replaced  by  sec.  188  of  the  Local 
Authorities  Act  1902,  provides  a  mode  of  testing  the  validity  of 
a  by-law.  Any  resident  ratepayer  may  upon  the  prescribed 
conditions  apply  to  the  Court  to  quash  the  by-law  for  invalidity. 

Even  without  resorting  to  that  procedure  a  person  charged 
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H.  C.  OF  A.  with  contravention  of  a  by-law  may,  as  in   this  case,  defend 
himself  if  he  can  demonstrate  its  invalidity. 

But  what  is  meant  by  invalidity  ?  To  my  mind  it  means 
unlawfulness  because  made  without  the  warrant  of  the  Act  or  in 
excess  of  or  contrary  to  its  provisions  construed  in  the  ordinary 
manner.  But  the  clear  purpose  of  the  Statute,  expressed  in  the 
plainest  terms,  is  that,  if  those  provisions  are  complied  with,  the 
by-law  shall  have  the  force  of  law,  and  so  be  valid.  Sea  187 
does  not  weaken  sec.  183,  it  merely  affords  a  ready  and  convenient 
opportunity  to  test  the  conformity  of  the  by-law  with  the 
requirements  of  the  Act  without  running  the  risk  of  a  contra- 
vention of  the  by-law.  The  test  of  validity,  assuming  the 
by-law  to  have  been  duly  approved  and  published,  is  whether  it 
falls  within  the  scope  of  authority  given  to  the  Divisional  Board. 
If  it  does  it  is  valid,  if  it  does  not  it  is  invalid. 

If  it  appears  to  the  Court  that  the  by-law  is  ''  a  merely  fantastic 
and  capricious  by-law,  such  as  reasonable  men  could  not  make  in 
good  faith,"  to  employ  the  expression  of  the  Privy  Council  in 
Slattery  v.  Nay  lor  (l),then  the  by-law  could  not  in  any  proper  sense 
be  regarded  as  covered  by  the  powers  conferred.  Such  a  misuse 
of  the  Act  could  never  be  contemplated  by  Parliament, and  it  would 
form  a  ground  of  "  invalidity  "  within  the  meaning  of  sec.  187. 
But,  to  quote  again  from  Slattety  v.  Naylor  (2) : — "  It  is  quite  a 
different  question  whether  a  by-law  can  be  treated  as  unreasonable 
merely  because  it  does  not  contain  qualifications  which  commend 
themselves  to  the  minds  of  Judges." 

The  by-law  is  certainly  not  open  to  the  objection  of  caprice,  bad 
faith,  or  abuse  of  power.  It  has  been  further  argued  that  this 
by-law  is  invalid  because  it  transgresses  the  actual  powers  granted, 
inasmuch  as  it  is  contrary  to  the  general  law  of  Queensland  con- 
tained in  sec.  469  of  the  Criminal  Code,  the  contention  being  that 
the  section  referred  to  is  to  be  considered  as  fully  dealing  with 
the  subject  of  injuries  to  property.  A  similar  objection  was 
taken  in  the  case  of  Edmonds  v.  The  Master  and  Senior  Warden 
of  the  Company  of  Watermen  and  Lightermen  (3),  viz. : — That  a 
by-law  was  "  inconsistent  with  the  laws  of  this  kingdom."     Lord 


(1)  13  App.  Cas.,  446,  at  p.  452.  (2)  13  App.  Cas.,  446,  at  p.  453. 

(3)  24  L.J.M.C.,  124,  at  p.  12S. 
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Campbell  L.C.  answered  that  by  saying  : — **  A  by-law  cannot  be 
said  to  be  inconsistent  with  the  laws  of  this  kin^om  merely 
because  it  forbids  the  doing  of  something  which  might  lawfully 
have  been  dune  before,  or  requires  something  to  be  done  which 
there  was  no  previous  obligation  to  do;  otherwise  a  nominal 
P')wer  of  making  by-laws  would  be  utterly  nugatory."  " 

Martin  B.  in  The  Queen  v.  Saddler's  Co,  (1)  observed  that  a 
by-law  "  must  necessarily  superadd  something  to  the  common  law, 
otherwise  it  would  be  idle.'' 

That  a  by-law  should  be  contrary,  to  a  law  in  force  in  Queens- 
land it  must  be  inconsistent  with  it.  No  provision  of  Queensland 
law  has  been  referred  to  which  this  by-law  can  be  said  to  con- 
travene, either  by  penalizing  an  act  declared  to  be  lawful  or  by 
legalizing  what  is  forbidden. 

There  is  no  inconsistency  that  I  can  discover  between  sec.  469 
of  the  Criminal  Code  and  the  by-law. 

Agreeing  with  the  judgment  of  the  learned  Chief  Justice  on 
these  and  other  points  adverted  to  by  him,  I  see  no  reason 
whatever  for  holding  this  by-law  invalid. 
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HiGOiKS  J.  In  this  case  it  is  not  disputed  that  the  defendant 
has  injured  the  water-table  or  side  drain  of  a  road  within  the 
Shire  of  Widgee  by  driving  his  bullock- wagon  across  it.  The 
tracks  made  by  the  wheels  would  stop  the  water  from  flowing. 
There  is  a  by-law  of  the  Shire  (No.  287)  which-  provides  that  no 
person  shall  in  any  way  injure  or  destroy  the  water-table,  gutter- 
ing or  side  drain  of  any  road  in  any  way  whatsoever,  either  by 
crossing  or  driving  along  or  in  the  same  with  any  cart,  dray, 
w(^;on  or  other  conveyance,  or  by  casting  or  depositing  therein 
any  material  calculated  to  impede  or  disturb  the  course  of  the 
waterflow,  under  penalty  of  not  more  than  £5.  The  Court  of 
Petty  Sessions  convicted  the  defendant,  and  fined  him  five  shillings 
with  costs;  but  the  Full  Court  has  quashed  the  conviction  on  the 
p;round  that  the  by-law  is  uUra  vires  of  the  Council.  Now, 
under  sec  179  of  the  Divisional  Boards  Act  1887,  the  Council 
had  power  to  make  by-laws  with  respect  to  (inter  alia)  roads  to 
the  extent  stated  in  the  judgment  of  the  Chief  Justice.     It  is 

(1)  3  EI.  k  E.,  72,  at  p.  SO. 
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H.  C.  OF  A.  provided  at  the  end  of  the  section,  that  "  no  such  by-law  shall 
contain  any  matter  contrary  to  the  Act  or  any  other  law  in  force 
in  Queensland."  The  view  taken  by  the  Full  Court  seems  to  be 
that,  if  this  by-law  is  valid,  the  Shire  Council  could  set  apart  a 
strip  of  land  for  traffic,  and  prohibit  people  from  using  any 
other  part  of  tlie  public  highway,  because  it  is  said  to  be  impos- 
sible to  drive  over  a  side  drain  without  injuring  it  to  some 
extent ;  and  the  Full  Court  suggest  an  amendment  of  the 
by-law  by  adding  the  words  "  negligently  or  unnecessarily  or 
wantonly  "  to  the  words  "  crossing  or  driving."  In  the  present 
case,  the  highway  is  2  cliains  (132  ft.)  at  least  in  width ;  but 
there  is  a  metalled  way  in  the  middle  about  20  ft.  wide,  and 
along  each  side  of  the  metalled  way  there  is  a  water-table  or 
side  drain,  3  ft.  6  in.  wide.  The  crown  of  the  road  is  higher 
than  the  bottom  of  the  drain  by  2  ft.,  or  perhaps  3  ft. ;  and  it  is 
said  to  be  9  ft.  4  in.  wide ;  but  there  is  no  pretence  for  saying 
that  two  wagons,  six  or  even  seven  feet  wide,  could  not  pass  one 
another  if  they  met.  I  can  see  no  suflScient  reason  for  holding 
that  this  section  of  the  by-law  is  beyond  the  powers  of  the 
Council.  It  is  true  that  a  power  to  regulate  traffic  does  not 
enable  a  Council  to  prohibit  traffic  ;  just  as  a  power  to  regulate 
hawkers  does  not  enable  a  Council  to  prohibit  hawking.  But  a 
power  to  regulate  traffic  involves  a  power  to  prohibit  traffic 
except  in  accordance  with  regulations;  just  as  in  a  city  the  vehicles 
may  be  forbidden  .to  move  on  footpaths.  It  is  to  be  noticed  in 
this  case  that  wagons  are  not  even  prohibited  from  crossing  the 
water-tables  ;  they  are  merely  forbidden  to  injure  them  in  cross- 
ing. Even  as  to  these  two  narrow  strips  of  3  ft.  6  in.  each,  in  a 
road  132  ft.  wide,  there  are  simple,  well-known  devices  by  which 
heavily-laden  wagons  could  cross  them  without  doing  injury. 
The  restriction,  such  as  it  is,  is  designed  for  the  general  good  of 
the  public  who  use  the  highway ;  and  it  seems  to  me  to  be  clearly 
within  the  spirit  and  the  words  of  the  power  conferred.  The 
expediency  of  the  particular  regulations  in  each  case  is  a  matter 
for  the  judgment  of  the  Council,  not  for  the  judgment  of  the 
Court.  The  members  of  the  Council  are  responsible  to  the  rate- 
payers in  the  exercise  of  their  judgment ;  and  there  is  this 
further  check   on   the   Council,   that   the   by-laws  have  to  be 
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approved  by  the  Governor  in  Council.     If  the  by-law  is  within   H.  C.  of  A. 

the  scope  and  object  of  the  powers  conferred,  it  is  valid  ;  and  the       ^ [^ 

question  whether  it  is  reasonable  or  unreasonable,  so  long  as  it  is 
within  the  powers,  is  not  for  the  Court.  I  think  that  many  of 
the  difficulties  which  have  arisen  with  reference  to  the  validity 
of  by-laws  would  not  have  arisen  but  for  the  unhappy  phrase- 
ology  which  has  been  so  often  used  in  Courts — not,  I  must 
admit,  by  the  Full  Court — that  a  by-law  is  not  valid  if  it 
be  unreasonable.  Questions  as  to  the  validity  of  by-laws 
really  come  under  the  ordinary  principles  applicable  to  powers  ; 
and  wlien  it  is  said  that  a  by-law  is  unreasonable,  and^  therefore 
invalid,  what  is  really  meant  is  that  the  provisions  in  the  by-law 
cannot  reasonably  be  regarded  as  being  within  the  scope  or 
ambit  or  purpose  of  the  power.  The  language  used  in  Courts 
of  equity  with  regard  to  powers  seems  to  me  to  be  more 
appropriate,  and  to  conduce  to  greater  clearness  of  thought. 
Then,  the  fact  that  this  section  is  placed  in  a  by-law  headed 
'*  relating  to  injuries  and  obstructions  to  roads  and  reserves  "  does 
not  make  the  section  invalid,  even  if  it  should.be  shown  (I  do 
not  say  that  it  has  been  shown)  that  the  power  numbered  29 
does  not  cover  the  case — provided  always  that  the  by-law  is 
otherwise  within  the  competence  of  the  Council.  Mr.  Douglas,  in 
his  argument,  laid  special  stress  on  the  final  words  of  sec.  179,  which 
I  have  already  quoted,  to  the  effect  that  the  by-law  shall  not 
contain  any  matter  contrary  to  the  Act  or  to  any  law  in  force  in 
Queensland.  But  a  by-law  does  not  contain  matter  contrary  to 
an  Act,  or  to  the  general  law,  for  the  mere  reason  that,  in  pur- 
suance of  the  Act,  it  contains  provisions  adding  to  the  restrictions 
imposed  by  the  terms  of  the  Act  itself  or  by  the  general  law. 
Every  by-law  necessarily  puts  restrictions  on  the  freedom  of 
action  of  individuals  for  the  benefit  of  the  general  public.  As 
was  said  in  Oentel  v.  Rapps  (1),  a  by-law  is  "  not  repugnant  to 
the  general  law  merely  because  it  creates  a  new  ofience,  and 
says  that  something  shall  be  unlawful  which  the  law  does  not 
say  is  unlawful.  It  is  repugnant  if  it  makes  unlawful  that  which 
the  general  law  says  is  lawful."  Here,  no  Act  of  Parliament 
or  other  law  prescribes  that  the  injuring  of  the  water-table  shall 

(1)  (1902)  1  K.B.,  160,  at  p.  106. 
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H.  C.  OP  A,  be  lawful ;  and,  on  the  contrary,  the  Act  in  question  allows  the 
Divisional  Council  to  say  that  such  injury  shall  be  unlawful. 


1907. 

WiDOEE 

Shirk 
Council 

V. 
HONNEY. 


HigxiiM  J. 


Appeal  allowed.  Order  appealed  from 
discharged  and  trrder  nisi  to  quash 
discfiarged  with  costs.  Respondent  to 
repay  costs  already  received.  Appel- 
lant to  pay  respondents  costs  of  this 
appeal,  which  it  may  set  of  pro  taido 
a^/ainst  costs  payable  by  respondent. 

Solicitors,  for  the  appellant,  Stephens  &  Tozer  for  V.  H.  Tozer 
(Gympie). 

Solicitors,  for  the  respondent,  Clianibers  &  Macnah. 

N.  G.  P. 


[HIGH  COURT  OF  AUSTRALIA.] 
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O'Connor  and 

Hiffgins,  JJ. 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Patent — Infringemtnt —  Validity  of  patent —  Prior  pMication — Prior  user —  User  by 
person  other  than  inventor — Prior  sale  of  product  of  invention — Product  which 
discloses  process  of  manufacture — Statute  of  Monopolies  (21  Jac.  I.  c.  3),  sec  6. 

A  patent  was  obtained  in  Victoria  for  "  an  improved  hood  for  incandescent 
gas  burners,"  the  speci6cation  for  which  described  Ihe  mode  of  manafactare 
of  the  hood,  and  the  claim  therein  was  for  a  hood  "  prepared  as  described." 
The  Court  having  found  on  the  evidence  that  hoods  manufactured  according 
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to  the  specification  had  been  publicly  sold  in  Victoria  prior  to  the  patent,  and  H.  G.  of  A. 

that  the  hood  was  of  such  composition  and  constraction  that  any  person  con-  1907. 

versant  with  the  subject,  and  applying  the  common  knowledge  at  the  time  ^->v-^ 

of  the  sale,  could  have  reproduced  it :  Cdllkn 

Heldf  that  the  patent  was  invalid  on  the  ground  that,  where  a  patent  is  j^aj^Tnn 
obtained  for  a  process  of  manufacture,  and  there  has  been  a  prior  public  sale  Australasia 
of  the  product  of  that  manufacture,  if  the  product  is  such  that  any  person  t/SJ>, 

conversant  with  the  subject  and  applying  the  common  knowledge  at  the  time 
of  the  aale,  could  have  brought  about  the  same  result,  the  patent  is  invali- 
dated. 

Qnart^  per  HigginB  J.,  whether  prior  user  of  a  subsequently  patented 
article  by  others  than  the  patentee,  even  without  proof  of  actual  or  potential 
knowledge  by  the  public  of  the  process  b}'  which  the  article  is  to  be  repro- 
duced, would  not  invalidate  the  patent. 

Decision  of  Full  Court,  Wdsbach  Light  Co,  of  Atutralasia  Ltd.  v.  LatceUeSt 
(1906)  V.JL..R.,  677  ;  28  A.L.T.,  155,  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

The  Welsbach  light  Company  of  Australasia  Ltd.  brought  an 
action  against  Robert  Lascelles  for  infringement  of  their  patent 
No.  11,247,  Victoria,  dated  31st  March  1894.  The  specification 
of  the  patent  was  substantially  as  follows : — 

"  An  Improved  Hood  for  Incandescent  Gas  Burners.  This 
invention  relates  to  incandescent  gas  burners  of  the  kind  described 
in  the  specification  No.  4472  of  1886. 

''Burners  as  herein  described  consist  of  a  network  hood  of 
metallic  oxide  heated  to  incandescence  by  the  flame  of  a  Bunsen 
burner  over  which  the  hood  is  suspended.  It  has  been  found 
that  the  incandescent  oxide  of  the  metal  thorium,  when  in  a  pure 
state,  gives  comparatively  little  light,  but  that  when  it  has  added 
to  it  a  very  small  proportion,  generally  not  exceeding  one  or  two 
per  cent,  of  the  oxides  of  certain  others  of  the  rare  metals,  namely, 
uranium,  cerium  or  prazeodymium,  it  has  a  very  high  illuminating 
power.  In  order  to  produce  a  hood  of  this  kind  according  to  this 
invention,  nitrate  of  thorium  in  the  purest  possible  condition  is 
disBolved  in  water  to  which  is  added  one  to  two  per  cent,  of 
solution  of  nitrate  of  one  of  the  other  metals  above  mentioned, 
preferably  uranium.  A  network  hood  of  vegetable  textile  material 
is  soaked  in  the  solution,  dried,  and  then  subjected  to  heat  over  a 
Bunsen  burner,  whereby  the  vegetable  fibres  are  burned  away 
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H.  C.  OF  A.    and  the  metallic  nitrates  are  converted  into  oxides,  forming  a  net- 

_*        work  skeleton  hood  of  the  mixed  oxides  which,  when  it  is  heated 

CuLLEN      to  incandescence  over  a  Bunsen  burner,  gives  out  a  very  brilliant 

Wklsbach    ^^S^^- 
Ljoht  Co.  of      "  Having  now  particularly  described  and  ascertained  tlie  nature 

ArSTRALASIA      «,.,..  j    -  i  •  r 

Ltd.  of  the  said  mvention,  and  m  what  manner  the  same  is  to  be  per- 
formed,  I  declare  that  what  I  claim  is — a  hood  for  an  incandescent 
gas  burner  consisting  of  pure  oxide  of  thorium  with  a  small  pro- 
portion of  oxide  of  one  of  the  rare  metals  herein  mentioned, 
prepared  as  described." 

The  plaintiffs  claimed  an  injunction  and  damages  or  an  account, 
and  the  usual  auxiliary  relief. 

Among  the  defences  were,  that  the  alleged  invention  was  not 
new,  and  that  the  invention  was  publicly  used  in  Victoria  by 
James  McEwan  &  Co.,  and  members  of  tlie  public  to  w^hom  that 
firm  supplied  mantles,  from  1891  to  1894  inclusive. 

The  facts  are  sufficiently  set  out  in  the  judgments  hereunder. 

The  action  was  tried  before  Hodges  J.,  who  gave  judgment  for  the 
defendant :  Welsbach  Light  Co.  of  Australasia  Ltd.  v.  La^scelles  (1). 

The  plaintiffs  then  appealed  to  tlie  Full  Court,  which  allowed 
the  appeal,  and  granted  the  relief  claimed  :  Welsbach  Light  Go.  of 
Australasia  Ltd.  v.  Lascelles  (2). 

The  defendant  now  appealed  to  the  High  Court. 

The  defendant  having  died  subsequently  to  the  proceedings  in 
the  Supreme  Court,  the  action  was  continued  by  his  executor. 

MitcJieU  K.C.  and  Starke,  for  the  appellant.  The  evidence  estab- 
lished that  the  mantles  sold  by  James  McEwan  &  Co.  before  the 
patent  was  granted  were  identical  in  composition  with  those  made 
under  the  patent.  Even  if  the  evidence  did  not  prove  that  to 
demonstration,  all  the  evidence  that  the  appellant  could  possibly 
give  was  given.  Everything  else  was  in  the  respondents*  know- 
ledge and  the  burden  of  proof  was  shifted  to  them.  They  were 
bound  then  to  prove  that  some  other  discovery  had  been  made  by 
them  in  the  meanwhile.  Stephens*  Digest  of  Evidence,  5th  ed., 
pp.  109,  111.     If  the  mantles  sold  before  and  after  the  patent  were 

(1)  (1906)  V.L.R.,  169;   27  A.L.T.,  (2)  (1906)  V.L.R.,  677  ;   28  A.L.T., 

131.  155. 
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identical,  then  the  sale  before  the  patent,  even  if  there  was  only  ^-  ^-  ^^  ^' 
one,  invalidates  the  subsequent  patent:   Wood  v.  Zhnmer  (1);       ^_' 

Pennock  and  Sellers  v.  Dialogue  (2).     That  is  so,  even  where  the  Cullen 

patent  is  for  a  process  of  manufacture  and  the  sale  is  of  the  pro-  wklsbach 

duct:  Wood  v.  ZiTnmer  (1):  and  even  if  examination  or  analysis  Light  Co.  of 

^   ^  ,     .  "^         Australasia 

of  the  product  would  not  disclose  the  process  :  Germ  Milling  Co.  v.  Ltd. 
Robinson  (3X  The  reason  for  this  is  given  by  Story  J.  in  Pennock 
and  Sellers  v.  Dialogue  (4)  as  follows : — *'  If  an  inventor  should 
be  permitted  to  hold  back  from  the  knowledge  of  the  public  the 
secrets  of  his  invention  ;  if  he  should  for  a  long  period  of  years 
retain  the  monopoly,  and  make,  and  sell  his  invention  publicly, 
and  thus  gather  the  whole  profits  of  it,  relying  upon  his  superior 
skill  and  knowledge  of  the  structure ;  and  then,  and  then  only, 
when  the  danger  of  competition  should  force  him  to  secure  the 
exclusive  right,  he  should  be  allowed  to  take  out  a  patent,  and 
thus  exclude  the  public  from  any  farther  use  than  what  should 
be  derived  under  it  during  his  fourteen  years :  it  would  materially 
retard  the  progress  of  science  and  the  useful  arts,  and  give  a 
premium  to  those,  who  should  be  least  prompt  to  communicate 
their  discoveries."  And  in  Morgan  v.  Seaward  (5),  Parke  B. 
says : — "  If  the  inventor  could  sell  his  invention,  keeping  his 
secret  to  himself,  and,  when  it  w^as  likely  to  be  discovered  by 
another,  take  out  a  patent,  he  might  have,  practically,  a  monopoly 
for  a  much  longer  period  than  fourteen  years."  It  is  now  too  late 
to  consider  whether  that  reasoning  is  right.  See  also  Bates  v. 
Coe(6};  Loshw.  Hague  (7);  HindTnarch  on  Patent  Privileges, 
p.  464;  Merrilees  v.  Rhodes  (8). 

[HiGGiNS  J. — In  Mullins  v.  Hart  (9)  a  mere  offering  for  sale 
was  sufficient  to  destroy  a  subsequent  patent. 
Griffith  C.J.  referred  to  Edmunds  on  Patents,  2nd  ed.,  p.  60.] 

It  is  immaterial  whether  the  sale  is  by  the  subsequent  patentee 
or  by  others.  In  dealing  with  the  question  of  prior  user,  "  it  is 
the  use  in  a  public  way  of  the  combination  which  is  in  question 
and  not  a  conveying  to  the  public  mind  minute  details  about  the 


(1)  Holt,  N.P.»  58. 

(2)  2  Peters,  1. 

(3)  3R.P.C.,  n.  399. 

(4)  2Peten,  I,  at  p.  18. 

(5)  2  M.  k  W.,  544,  at  p.  559. 


(6)  8  Otto,  31,  at  p.  46. 

(7)  1  Web.  Pat.  Cas.,  200;     8  L.J., 
Ex.,  251. 

(8)  16  A.T..T.,  219,  at  p.  221. 

(9)  3  Car.  &  K.,  297. 
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H.  C.  OF  A.   composition  of  the  ingredients  "  :  Gill  v.  CoiUts  Sons  d'  Cutler  (1). 

'•        The  specification  does  not  sufficiently  describe  the  invention.    The 

CcLLBN      real  merit  of  the  invention  was  the  discovery  of  the  mixture  of 

y^  ^  thorium  and  cerium,  and  the  addition  of  the  words  "  preferably 

LiouT  Co.  OF  uranium  "  would  have  the  effect  of  putting  a  person  desirous  of 

Ltd.  '      making  one  of  these  mantles  on  the  wrong  line  of  investigation. 

It  is  a  false  suggestion  and  renders  the  specification  bad  :  Oromp- 

toil  V.  Ihbotson  (2). 

[Counsel  also  referred  to  Welshach  Incandescent  Gas  Light  Go, 
V.  New  Incandescent  (Sunlight  Patent)  Gas  Light  Co,  (3). 

Duffy  K.C.  and  Coldham  (with  them  Mann),  for  the  respond- 
ents. There  is  no  evidence  that,  before  the  grant  of  the  patent, 
McEwan  &  Co.  sold  mantles  made  in  accordance  with  the  respon- 
dents' patent.  No  inference  as  against  the  respondents  can  be 
drawn  from  the  fact  that  they  took  no  steps  to  prove  what  is  said 
to  have  been  in  their  knowledge.  The  burden  of  proof  would  not 
be  shifted,  but  the  Court  would  be  satisfied  with  much  less  evi- 
dence if  it  thought  the  respondents  were  trying  to  hide  away 
anything.  But  the  respondents  were  not  in  a  position  to  prove 
anything  more.  The  putting  in  of  the  letters  patent  is  sufficient 
evidence  of  novelty :  Aviory  v.  Brown  (4).  Whatever  may  be 
the  weight  attached  to  the  contention  that  a  sale  without  dis- 
closure of  the  nature  of  the  invention  invalidates  a  subsequent 
patent,  that  contention  is  not  raised  on  the  pleadings.  The  objec- 
tion of  prior  user  is  raised,  but  that  must  be  such  a  user  as  puts 
the  public  in  possession  of  tlie  invention.  A  prior  sale  is  only  a 
form  of  prior  publication  :  Edmunds  on  Patents,  2nd  ed.,  p.  57  ; 
and  a  prior  publication,  whether  it  is  in  a  book  or  by  a  sale,  must 
be  such  that  not  only  the  means  of  knowledge  of  the  invention 
was  open  to  the  public,  but  that  the  public  had  acquired  that 
knowledge  :  Frost  on  Patents,  3rd  ed.,  vol.  I.,  pp.  125,  137  ;  Han- 
cock V.  Somervell  (5) ;  Tei^^ell  on  Patents,  4th  ed.,  p.  82.  There 
must  be  something  from  which  the  inference  can  be  drawn  that 
the  public  had  acquired  that  knowledge,  and  it  does  not  follow 
that,  because  the  chemical  constituents  of  an  article  are  known, 


(1)  13  R.P.C.,  125,  at  p.  139. 

(2)  1    Web.   Put.  Cas.,  83;   6  L.J. 
(O.S.),  K.B.,214. 


(3)  17  R. P. C,  237. 

(4)  L.R.,8Eq.,  663. 

(5)  39  Newton's  Lond.  Jonrn.,  158. 
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its  method  of  manufacture  is  disclosed.     Romer  J.,  in  In  re  Miller's   ^-  ^-  ^'  A. 

Patent  (l),  said  that  he  thought  it  was  still  open  for  consideration         ^' 

whether  a  person  who  discovers  a  secret  process  and  uses  that      Cullkn 

process  to  manufacture  an  article  which  he  sells  publicly  and    wklsbach 

commercially,  and  then  seeks  to  obtain  a  patent  for  that  very  Li«ht  Co.  of 

same  process,  is  entitled  to  hold  his  patent.     The  patent  here  is  for        Ltd. 

a  process  of  manufacture,  and  a  use  of  the  product  of  that  process 

is  not  a  use  of  the  process.     See  also  Patterson  v.  Gas  Light  and 

Coke  Go.  (2) ;  Croysdale  v.  Fisher  (3) ;  Australian  Gold  Recovery 

Co.  v.  Day  Davm  P.O.  Gold  Mining  Co.  (4) ;  Plimpton  v.  Mai- 

cdvison  (5) ;    Harwood  v.   G^^eat  Kortliem  Railway  Co.  (6) ; 

Wallace  and  Williamson  on  Patents,  p.  71 ;  Humpherson  v.  Syer 

(7).    There  must  be  something  in  the  prior  publication  or  user 

which  would  show  that  the  result  was  brought  about  in  the  way 

described  in  the  specification  :  Sunlight  Inamdescent  Gas  Lamp 

Co.  v.  Incandescent  Gas  Light  Co.  (8) ;  KdviUTids  on  Patents,  2nd 

ed.,  p.  61.     The  reason  given  for  the  proposition  that  a  prior  sale 

of  a  patented  article  invalidates  the  patent,  viz.,  that  the  period 

of  the  monopoly  would  be  extended,  is  not  a  good  one  :  Betts  v. 

Menzies  (9).     The  use  by  the  inventor  before  the  patent  is  at  his 

own  risk.     If  anyone  discovers  the  invention  which  the  inventor 

afterwards  patents,  the  patent  is  invalid.     The  case  of  Gill  v. 

Couits  (fc  Sons  and  Cutler  (10)  does  not  touch  the  present  case, 

because  there  an  article  made  according  to  the  patent,  which  was 

for  a  process,  was  made  and  sold  by  another  person  prior  to  the 

grant  of  the  patent.     See  also  Haskell  Golf  Ball  Co.  v.  Hutchison 

(11).    The  statement  in  Wood  v.  Zimmer  (12),  that  a  prior  sale 

invaUdates  a  subsequent  patent,  is  obiter.     The  article  was  openly 

manufactured  by  the  patentee  before  the  patent  issued,  and  there 

was  no  doubt  of  the  publication.     So  also  in  Pennock  and  Sellers 

V.  Dialogue  (13),  the  question  was  whether  the  patentee  had 

intended  to  abandon  his  invention,  and  there  was  evidence  of 

manufacture  and  sale  of  the  article  by  another  person  for  years 

(1)  16  R.P.C.,  205,  at  p.  212.  (8)  14  R.P.C.,  757,  at  p.  774. 

(2)  3  App.  Can.,  239,  at  p.  244.  (9)  1  El.  k  E.,   990,   at   pp.   1007, 

(3)  1  R,P.C.,  17,  at  p.  21.  1008. 

(4)  (1902)  St.  R..Qd.,  123,  at  p.  149.  (10)  13  R.P.C..  125. 

(5)  3Ch.  D.,  531.  (11)  23R.P.C.,  301. 

(6)  2  B.  &  S.,  194,  at  p.  208.  (12)  Holt,  N.P.,  5S. 

(7)  4  R.P.C.,  407.  (13)  2  Peters,  1. 


996  HIGH   COURT  [1907. 

H.  C.  OF  A.  before  the  patent  issued.     The  fact  tliat  there  might  have  been 

'*        an  analysis  made  of  these  mantles  sold  by  McEwan  &  Co.  prior 

CuLLKN      ^  the  patent,  is  not  sufficient.      There  must  be  evidence  that  the 

\r....''B.r„T    analysis  was  made.     Further,  if  analysis  would  show  the  con- 

Light  Co.  of  stituents  of  the  mantles,  it  would  not  disclose  how  they  were 

A  nSTRAI  lASI  A 

Ltd.  made.  The  Court  will  be  slower  to  draw  the  inference  that  an 
analysis  had  been  made  than  to  draw  the  inference  from  the 
presence  of  a  book  in  a  library  that  there  has  been  publication. 
The  objection  based  on  the  words  "  preferably  uranium  "  is  not 
open  on  the  pleadings. 

Counsel  also  referred  to  Dollond's  Patent  (1) ;  Walton  v.  Bate- 
man  (2) ;  Robinson  on  Patents,  pp.  310,  425,  480,  493  ;  Terrell 
on  Patents,  pp.  87,  349  ;  Frost  on  Patents,  3rd  ed.,  vol.  i.,  p.  18  5 
Shaw  v.  Cooper  (3);  Carpenter  v.  Smith  (4);  Morgan  v.  Sea- 
ward (5) ;  Losh  v.  Hague  (6) ;  Hoitsehill  Coal  aiid  Iron  Co.  v. 
Neilson  (7);  Mullins  v.  Hart  (S);  Germ  Milling  Co,  v.  Robinsan 
(9) ;  Hoe  tt  Co.  v.  Foster  cfr  Sons  (10) ;  Edmunds  on  Patents,  2nd 
ed.,  p.  53  ;  In  re  Gaidard  and  Gibbs'  Patent  (11) ;  Plimpton  v. 
Spiller  (12) ;  Han-is  v.  Rothivell  (13). 

Mitchell  K.C.  in  reply.  By  the  law  of  England  if  the  product 
of  an  invention,  which  is  afterwards  patented,  or  tlie  invention 
itself  is  publicly  sold  by  the  person  who  afterwards  obtains  the 
patent,  that  sale  is  deemed  to  be  a  dedication  to  the  public  of  the 
invention.  The  only  qualification  suggested  in  the  cases  is  that 
of  Romer  J.  in  In  re  Millers  Patent  (14).  But  the  facts  established 
do  not  bring  this  case  within  that  exception.  Here  the  patent  is 
for  the  article  which  was  previously  sold,  and  not  for  the  process, 
and  an  analysis  would  disclose  the  invention.  The  case  of  Boe. 
d;  Co.  V.  Foster  &  Sons  (10)  is  put  on  the  groimd  that  by  the  prior 
sale  of  the  patented  article  a  gift  of  the  invention  is  made  to  the 
public.     The  means  of  knowledge  having  been  available  to  the 

(1)  1  Web.  Pat.  Caa.,  43.  (7)  1  Web.  Pat.  Cas.,  675,  at  p.  719 (n)- 

(2)  1  Web.  Pat.  Cos.,  (513,  at  p.  617.  (8)  3  Car.  &  K.,  297. 

(3)  7  Peters,  292.  (9)  3  R.P.C.,  399. 
(4)9  M.  &W.,  300;  1  Web.  Pat.  (10)  16R.P.C.,33. 

Cas.  530.  (11)  7  K.P.C.,  367,  at  p.  380. 

(5)  2  M.  &  W.,  544,  1  Web.  Pat.    (12)  6  Cii.  D.,  412. 

Cas.,  167,  at  p.  194.  (13)  4  R.P.C.,  225  ;  35  Ch.  D.,  416. 

(6)  I  Web.  Pat.  Cas.,  200.  (14)  15  R.P.C.,  205,  at  p.  212. 
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public  befoi-e  the  patent,  the  onus  is  on  the  respondents  to  show    ''•  C.  of  a. 


that  it  was  not  made  use  of.     [He  also  referred  to  In  re  NewaU 

i('  Elliot  (1);  Frost  on  Patents,  3rd  ed.,  vol.  i.,  p.  23;  Plimpton      cullen- 

V.  Miilcolmson  (2);  Te)^*ell  on  Patents,  p.  709.1  vv„,Lw,.r 

Light  Co.  ok 

Cur.  adv.  xndt       ^^«™^»;^^^^ 


The  following  judgments  were  read  : — 

Griffith  C. J.  This  was  an  action  for  an  infringement  of  a  ^'^*^^^  ^^• 
patent.  No.  11,247  of  Victoria,  for  a  hood  for  incandescent  gas 
burners.  The  claim  in  the  specification  is  for  "  an  incandescent 
gas  burner  consisting  of  pure  oxide  of  thorium  with  a  small 
proportion  of  one  of  the  rare  metals  herein  mentioned  prepared 
as  described."  The  proportion  mentioned  in  the  body  of  the  speci- 
fication was  "  a  very  small  proportion,  generally  not  exceeding  one 
or  two  per  cent,  of  the  oxides  of  certain  other  of  the  rare  metals, 
namely,  uranium,  cerium,  or'  prazeodymium."  The  mode  of 
preparation  was  described  as  dissolving  nitrate  of  thorium  in  the 
purast  possible  condition,  and  adding  1  to  2  per  cent,  of  solution 
of  nitrate  of  one  of  the  other  metals,  preferably  uranium.  Various 
defences  were  set  up,  of  which  it  is  only  necessary  to  mention 
two — that  the  invention  was  not  new,  and  that  it  was  publicly 
used  by  others  than  the  inventor  in  Victoria  before  the  grant  of 
the  letters  patent.  Hodges  J.,  before  whom  the  action  was  tried, 
found  as  a  fact  upon  the  evidence  that  the  prior  user  by  others 
was  proved,  and  decided  that  the  patent  was  for  that  reason 
invalid.  The  Full  Court  arrived  at  a  different  conclusion  upon 
the  evidence,  and  being  of  opinion  that  the  other  objections  were 
all  invalid,  allowed  the  appeal  and  gave  judgment  for  the  plaintiffs. 
The  matter  has  been  very  fully  and  ably  argued,  and  many  points 
of  great  and  general  interest  have  been  discussed,  with  which, 
however,  in  the  view  which  I  take  of  the  facts,  it  is  not  necessary 
to  deal  at  length. 

Mr,  Mitchell,  for  the  appellant,  submitted  the  broad  proposi- 
tion that,  if  the  product  of  an  invention  is  publicly  sold  by  the 
inventor,  that  fact  is  conclusive  proof  that  the  invention  has  been 
given  to  the  public,  and  that  there  is  no  exception  to  this  rule,  I 

(1)  A  C.BJh.8.,  209.  (2)  3  Ch.  I).,  531,  at  p.  556. 


Grifflth  G.J. 
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H.  C.  OF  A.  unless,  possibly,  in  the  case  where  the  product  is  of  such  a  nature 

^_^  that  the  mode  of  production  cannot  be  discovered  from  it.    There 

CuLLKN  *re,  no  doubt,  reported  cases  in  which  the  language  of  the  learned 

Wei^bagu  J"^?^  ^^  wide  enough  to  cover  this  proposition  to  its  fullest 

LuiHT  Co.  OF  extent.     But  with  one  possible  exception  :    Wood  v.  Zimvier  (1), 

Australasia 

Ltd.  which  is  not  fully  reported,  so  wide  a  proposition  was  not  neces- 
sary for  the  decision  of  any  of  the  cases.  The  invalidity  of  a 
patent  which  follows  from  what  is  sometimes  called,  indiscrimi- 
nately, public  user  may  depend  upon  either  of  two  reasons:  (1) 
If  the  public  user,  whatever  that  term  means,  has  been  by  the 
inventor  himself,  the  invention  is  no. longer  new.  In  that  case 
the  objection  is  want  of  novelty.  (2).  If  the  public  user,  what- 
ever that  term  means,  has  been  by  others,  the  grant  is  forbidden 
by  the  Statute  of  Monopolies^  which  is  incorporated  in  the 
definition  of  the  term  "  invention  "  in  the  Victorian  Patents  Act 
1890.  The  ground  of  the  objection  founded  upon  user  by  the 
inventor  alone  is,  therefore,  that  the  invention  has  been  published 
to  the  world.  And  so  the  case  is  treated  by  the  Courts  in 
Hancock  v.  SoiTiervell  (2)  (quoted  in  all  the  text  books) ;  Morgan 
V.  Seaward  (3) ;  Harwood  v.  Ghreat  NortJiern  Raihvay  Go.  (4) ; 
HnmpkerHon  v.  Syer  ib\  and  other  cases.  But  it  is  manifest 
that,  whether  an  invention  ha«  been  published  or  disclosed  to  the 
world  or  not  is  a  question  of  fact.  I  will  afterwards  consider 
the  question  whether  the  use  by  the  public  of  an  article  from 
which  no  information  can  be  obtained  as  to  the  nature  of  the 
process  by  which  it  is  produced  is  a  user  by  "  others  than  the 
inventor  "  within  the  meaning  of  the  Statute  of  Monopolies,  and 
the  further  question  whether  the  disclosure  of  means  of  know- 
ledge is  conclusive  or  sufficient  evidence  of  disclosure  of  the 
invention.  If  the  sale  or  use  of  tlie  article  produced  gives  in  fact 
no  information  to  anyone  as  to  the  nature  of  the  invention  it  is 
hard  to  discover  any  principle  on  which  it  can  be  said  that  there 
has  been  a  disclosure. 

In  my  opinion  a  distinction  must  be  taken  between  different 
classes  of  cases.     It  is  settled  that  a  patent  may  be  granted  for 

(1)  HoltN.P.,  58.  (4)  2  B.   &  S.,    194,  at  p.  226,  V^r 

(2)  39  Newton's  Lond.  Journ.,  168.  Pollock  C.B. 

(3)  2  M.  k  W.,  544;  1  Web.  Pat.  (5)  4  R.P.C.,  407. 
Cas..  167. 
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an  invention  of  a  new  thing  or  contrivance,  i,€.,  for  a  new  product,  ^-  C*  ^^  ^' 

or  for  a  new  process  for  producing  a  thing  previously  known,  if 

the  other  necessary  conditions  exist.     If  (Case  L)  the  invention      Cullen 

m  for  prodadng  a  thing  already  known,  eg.,  the  metal  aluminium,  wki^bach 

or  common  salt,  by  a  new  process,  the  sale  of  the  product  will  Light  Co.  of 

•^  ^  .  ,  ^  Australasia 

give  no  information  as  to  the  nature  of  the  invention.     If  (Case        Ltd. 

IL)  the  invention  is  of  a  new  contrivance,  such  as  the  lock  which    Griffith  o. j. 

was  in  question  in  Carpenter  v.  Smith  (1),  the  sale  or  public  use 

of  it  by  the  inventor  would  of  itself  disclose  the  nature  of  the 

invention.     But  there  are  intermediate  cases.     The  product  may 

(Case  III.)  be  of  such  a  nature  that  any  person  conversant  with 

the  subject,  and  applying  the  common  knowledge  of  the  time, 

could  bring  about  the  same   result.      Of  this  class  of  case  the 

**  Magnolia  Metal  "  in  question  in  In  re  Miller' a  Patent  (2),  is  an 

instance.     Or  (Case  IV.)  the  product  may  be  of  such  a  nature 

that,  although  the  elements  of  which  it  is  composed  and  their 

proportions  can  be  ascertained,  the  mode  of  production  cannot  be 

discovered  from  it     In  Morgan  v.  Seaward  (3),  it  was  pointed 

out  that  the  word  "  use  "  in  the  Statute  of  Monopolies  may  be 

read  as  referring  either  to  the  thing  produced  by  the  invention, 

or  to  the  process  by  which  it  is  produced,  and  this  doubt  has  not, 

80  far  as   I  know,  ever  been  authoritatively  resolved.     As  at 

present  advised,  I  am  not  prepared  to  accept  the  rule  suggested 

by  Mr.  Mitcliell  as  applying  to  the  first  class  of  cases  which  I 

have  suggested,  namely,  when  the  product  of  the  invention  is  a 

substance  or  article  already  well  known.     It  is  clearly  applicable 

to  the  second  class.     Whether  it  applies  to  the  fourth  class  is,  in 

the  state  of  the  authorities,  a  question  of  some  difficulty.     When 

the  invention  is  in  use  by  other  persons  than  the  inventor,  in  the 

sense  that  they  use  the  same  process  to  produce  the  same  result, 

other  considerations  arise.     Such  a  case  is  within  the  direct  pro- 

liibition  of  the  Statute  of  Monopolies,  whether  the  product  does 

or  does  not  disclose  the  process.     The  appellant  contends  that  the 

present  case  is  one  of  the  third  class,  and  that  the  product  of  the 

invention  is  of  such  a  nature  that  it  discloses  the  process  by 

which  it  is  produced,  and,  that,  being  of  such  a  nature,  it  was 

(1)  \  Web.  Pat.  Cas.,  530.  (2)  15  R.P.C.,  205,  at  p.  212. 

(3)  2  M.  AW.,  544. 
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H.  C.  OF  A.   both  published  to  the  world  by  the  inventor  and  used  b}''  other 

persons  before  the  date  of  the  patent. 

CuLLKN  The  case  made  by  the  appellant  depended  upon  circumstantial 

WEr^BAcii    ^^'^^^'^^^j  ^^  which  I  will  briefly  state  the  nature,  referring  only 

Light  Co.  of  to  facts  established  by  uncontradicted  testimony.     It  was  estab- 

AUSTRAT  ASIA 

Ltd.        lished  that  the  method  of  illumination  by  incandescent  hoods 
r^JZITT.  t     wa?s  well  known  before  the  year  1893.     The  mode  of  construction 

Griffith  C.J.  •^ 

of  the  hoods,  namely,  by  impregnating  woven  vegetable  fibre 
with  solutions  of  salts  of  certain  rare  metals,  and  then  burning 
off  the  vegetable  foundation,  was  also  well  known.  Many 
experiments  had  been  made  to  discover  a  metallic  basis  which 
would  produce  a  satisfactory  result.  Up  to  the  year  1893  none 
of  the  hoods  produced  had  been  a  commercial  success.  In  or 
about  the  beginning  of  that  year  it  was  discovered  that  the 
combination  of  metallic  oxides  which  is  the  subject  matter  of  the 
patent  now  in  question,  namely,  pure  oxide  of  thorium  with  a 
small  percentage  of  1  to  2  per  cent,  of  cerium,  uranium,  or  praze- 
odymium,  produced  very  much  better  results.  This  was  described 
by  one  witness  as  the  discovery  of  the  needle  in  the  bundle  of 
hay.  Another  (Sir  James  Dewar)  said  : — "  It  was  really  discover- 
ing what  everybody  had  a  desire,  if  he  possibly  could,  to  discover, 
and  was  groping  about  in  the  dark  to  find."  A  patent  for  this 
invention  was  taken  out  in  England  in  1893,  but  the  exact  date 
of  the  patent  does  not  appear. 

The  plaintiff  company  was  formed  in  England  under  the  name 
of  the  "  Australasian  Incandescent  Gas  Light  Company  "  on  14th 
March  1893".  The  memorandum  and  articles  of  association  were 
not  put  in  evidence,  but  it  may  be  inferred  from  the  name  of  the 
company  that  it  was  formed  for  the  purposes  of  promoting  the 
business  of  incandescent  gas  lighting  in  Australasia.  In  June 
1893  gas-burners,  consisting  of  incandescent  hoods  or  mantles 
with  the  usual  appliances,  were  advertised  for  sale  in  Melbourne 
by  the  firm  of  James  McEwan  &  Co.  Ltd.  under  the  name  of 
"The  Welsbach  Gas  Burner,"  and  "The  New  Welsbach  Gas 
Burner,"  and  some  of  them  were  sold,  and  may  be  taken  to  have 
come  into  use  by  the  purchasers.  From  September  1893  till  the 
date  of  the  patent,  31st  March  1894,  and  for  many  years  after- 
wards, the  same  firm   sold  gas-burners  by  the  same  name  as 


Griffith  C.J. 
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agents  for  the  plaintiffs.     It  was  deposed  by  the  salesman  who  H.  C.  of  A. 
had  diarge  of  that  branch  of  their  business  during  all  that  period  '* 

that  in  May  1893  some  hundreds  of  new  burners  came  into  his  Cullkn 

hands,  which  were  put  to  use  in  the  warehouse.     A  large  room  wki^bach 

on  the  first  floor,  about  80  feet  by  40  in  dimensions,  was  fully  Light  Co.  of 
,.,,.,  I.  -  .,  J    ,  .1         Australasia 

lighted  with  twelve  or  fourteen  of  them,  and  they  continued  to        Ltd. 

be  so  used  for  many  yeara.     They  were  similar  in  appearance  to 
thofle  now  made  by  the  plaintiffs  under  their  patent,  and  were 
sold  in  similar  boxes.  The  witness  said  that,  so  far  as  he  could  see, 
there  was  no  change  in  the  shape  of  the  mantles,  or  in  the  brilliancy 
of  the  light  that  they  gave,  or  in  the  quantity  of  light  which  they 
dilfused,  before  and  after  March  1894.     It  appeared  from  other 
evidence  of  expert  witnesses  that  the  light  which  had  been  given 
by  all  the  mantles  in  use  before  the  plaintiffs'  invention  was  far 
ioferior  to  that  given  by  thase  made  under  it.      The  learned 
Judge  of  first   instance  was  of  opinion  that  this  witness   was 
thoroughly  trustworthy.     It  is  contended  for  the   respondents 
that,  even  assuming  the  accuracy  of  his  evidence,  it  is  not  suffi- 
cient to  establish  identity  in  kind  between   the  mantles   sold 
before  and  those  sold  after  the  grant  of  the  patent.     As  I  have 
already  said,  the  evidence  is  circumstantial.     In  my  opinion  it  is 
highly  improbable  that,  in  the  case  of  a  large  room  entirely 
lighted  by  twelve  or  fourteen  hoods,  a  sudden  increase  in  brilliancy 
(to  the  extent  of  from  50  to  80  per  cent.)  would  not  have  been 
noticed  by  an  intelligent  observer  whose  duty  it  was  to  push 
the  Rale  of  the  article  in  question.     It  is  also  highly  improbable 
that  the  plaintiff  company  would  have  begun  their  operations  in 
Australasia  by  sending  out  obsolete  or  obsolescent  hoods,  and 
when  the  new  discovery  was  made  would  not  have  called  public 
attention  to  it.     Public  attention  was  in  fact  called  in  June  1893 
to  the  "  New  Welsbach  Gas  Burners,"  but  it  was  not  proved  that 
thiR  was  done  under  the  plaintiffs'  authority.     If,  however,  still 
newer  and  much  better  hoods  were  sold  after  the  date  of  the 
patent,  it  would  have  been  to  the  plaintiffs'  interest  that  the  fact 
should  be  made  known  to  the  public.     The   plaintiffs'  agents, 
however,  whose   special  duty  it  would  have  been  to  make  it 
pablic,  were  not  asked  to  do  so.     The  natural  inference  of  fact  is 

that  the  new  mantles  were  in  use  before,  as  well  as  after,  the  date 
VOL.  IV.  65 


Qrifflth  C.J. 
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H.  C.  OF  A.  of  the  grant.     If  this  inference  is  not  in  accordance  with  the 

1007 

truth,  nothing  would  have  been  easier  than  for  the  plaintiffs  to 

CuLLSN      prove  the  actual  facts.     If  the  mantles  sent  by  them  to  their 

Wei^bach    Melbourne  agents  before  April  1894  were  of  a  different  kind,  and 

Light  Co.  of  made  according:  to  some  other  specification,  that  fact  is  in  their 
Australasia  °  r  ' 

Ltd.  own  exclusive  knowledge.  They  were  directly  interrogated  on 
the  point,  and  the  gentleman  who  made  the  answering  affidavit, 
after  saying  that  inquiries  from  the  plaintiffs*  servants  in  Aus- 
tralia did  not  enable  him  to  give  the  desired  information,  pro- 
ceeded to  object  that  the  defendant  was  not  entitled  to  an  answer 
to  the  question  "  as  it  would  be  disclosing  the  name  of  the 
plaintiffs'  witness  or  witnesses."  It  is  suggested  that  the  absence 
of  any  evidence  is  to  be  accounted  for  by  the  fact  that  the  plain- 
tiffs* attention  was  not  directed  to  the  importance  of  the  point, 
and  that  they  did  not  anticipate  such  evidence  as  that  offered  by 
the  defendant.  The  point  was  however  distinctly  raised,  and  no 
case  of  surprise  is,  or  could  be,  made.  Upon  the  evidence  I  cannot 
doubt  that  the  conclusion  of  the  learned  Judge  was  correct 

The  learned  Judges  in  the  Full  Court,  who  were  of  a  diflferent 
opinion,  thought  that  the  only  reliable  means  of  ascertaining  the 
composition  of  one  of  the  mantles  would  have  been  to  have  it 
analysed  by  a  competent  chemist.  This  would  hardly  be  a  prac- 
ticable mode  of  proof  in  a  case  of  a  fragile  perishable  article  after 
the  lapse  of  many  years.  But  there  is  no  reason  why  circum- 
stantial evidence  should  not  be  used  in  such  a  case  as  well  as  m 
others.  And  if  the  only  party  in  possession  of  direct  evidence 
withholds  it  he  cannot  complain  that  effect  is  given  to  the 
circumstantial  evidence. 

Upon  these  facts  it  appears  that  the  plaintiffs*  invention  had 
been  disclosed  to  the  public  before  the  date  of  the  patent  so  far 
as  such  disclosure  is  to  be  inferred  from  the  nature  of  the  product 
of  the  invention,  and  also  that  there  was  before  that  time  such 
user  of  the  invention  by  others  than  the  inventor,  (i.e.  the  persoas 
to  whom  it  was  sold),  as  is  to  be  inferred  from  the  nature  of  the 
product.  What  information  then  was  given  by  the  product  itseli 
as  to  the  nature  of  the  invention  ?  It  is  not  disputed  that  the 
relative  proportions  of  thorium  and  the  other  metallic  base,  what- 
ever it  was,  could  be  discovered  by  analysis.     The  metJiod  of 
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ftpplying  the  metallic  base  to  the  vegetable  fibre  in  the  form  of  H-  C-  ^^  ^' 
a  aolution  of  nitrates  was  disclosed  by  the  specification  for  patent       ^ 
4472,  granted  in  1886,  and  it  appeared  from  the  evidence  of  the      cullen 

expert  witnesses,  who  spoke  of  the  solution  as  "the  lighting  ^vei!sbach 

fluid,"  to  be  a  matter  of  common  knowledge.     It  is  clear,  then,  T^^oht  Co.  of 

°  Australasia 

that  the  product  of  the  invention  was  of  such  a  nature  that  any-        Ltd. 
one  conversant  with  the  subject  and  applying  the  common  know-    criffich  c.j. 
ledge  of  the  time  could,  with  the  aid  of  the  information  given  by 
the  product  itself,  have  brought  about  the  same  result.     It  was, 
however,  contended  by  Mr.  Coldham  that  this  is  not  sufficient, 
and  that  the  validity  of  the  patent  is  not  afiected  unless  the 
Court  is  able  to  draw  the  further  inference  of  fact  that  some 
person  actually  made  the  necessary  analysis  and  so  discovered  the 
nature  of  the  invention.     In  the  case  of  In  re  Millers  Patent  (1), 
the  contrary  proposition  was  treated  as  too  clear  for  argument. 
In  my  opinion  the  rule  laid  down  in  In  re  Qaulard  &  Gibba' 
Patent  (2),  a«  to  prior  publication  by  writings,  is  ecjually  applic- 
able to  publication  by  putting  the  thing  itself  in  public  use  when 
the  thing  is  of  such  a  nature  as  to  disclose  its  composition  and 
the  mode  of  making  it,  and  the  Court  is  bound  to  draw  the 
inference  that  the  information  actually  available  to  the  public  is 
in  their  possession.     I  am,  therefore,  of  opinion  that  the  invention 
had  been  published  to  the  world  in  Victoria  before  the  date  of 
the  patent.     The  product  of  this  particular  invention  is,  I  think, 
to  be  regarded  as  a  new  thing.     And,  since  the  manner  of  pro- 
ducing it  was  disclosed  by  the  thing  itself,  the  invention  was,  in 
my  opinion,  also  used  by  others  than  the  inventor  within  the 
meaning  of  the  Statute. 
The  appeal  must  therefore  be  allowed. 

Barton  J.  In  this  case  only  three  issues  were  contested  before 
us,  that  is  to  say :— that  the  alleged  invention  is  not  new ;  that  it 
had  been  published  in  Victoria  prior  to  the  application  for  the 
patent ;  and  that  it  was  publicly  used  in  Victoria  prior  to  the 
application  for  the  patent. 

The  company  was  incorporated  on  the  14th  March  1893,  and 

(I)  15  R.P.C.,  205.  (2)  7  R.P.C.,  367. 


Barton  J. 
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H.  C.  OF  A.  the  specification  of  the  patent  taken  out  on  the  31st  March  1894, 
^^^-        No.  11,247,  is  as  follows  :— 
CuLLEN         "*An  Improved  Hood  for   Incandescent    Gas    Burners.' 
w»ro»A^«    This  invention  relates  to  incandescent  ffas-bumers  of  the  kind 
Light  Co.  of  described  in  the  specification  No.  4472  of  1886. 

AuSTRALiASIA 

Ltd.  "  Burners  as  therein  described  consist  of  a  network  hood  of 

metallic  oxide  heated  to  incandescence  by  the  flame  of  a  Bunsen 
burner  over  which  the  hood  is  suspended.     It  has  been  found 
that  the  incandescent  oxide  of  the  metal  thorium,  when  in  a  pure 
state  gives  comparatively  little  light  but  that  when  it  has  added 
to  it  a  very  small  proportion  generally  not  exceeding  one  or  two 
per  cent,  of  the  oxides  of  certain  others  of  the  rare  metals  namely 
uranium  cerium  or  prazeodymium  it  has  a  very  high  illuminating 
power.     In  order  to  produce  a  hood  of  this  kind  according  to  this 
invention  nitrate  of  thorium  in  the  purest  possible  condition  is 
dissolved  in  water  to  which  is  added  one  to  two  per  cent,  of  solu- 
tion of    nitrate  of    one  of    the  other   metals  above   mentioned 
preferably    uranium.      A   network   hood   of    vegetable    textile 
material  is  soaked  in  the  solution  dried  and  then  subjected  to 
heat   over   a  Bunsen  burner  whereby  the    vegetable  fibres  are 
burned  away   and   the    metallic    nitrates    are    converted    into 
oxides  forming  a  network  skeleton  hood  of  the  mixed  oxides 
which  when  it  is  heated  to  incandescence  over  a  Bunsen  burner 
gives  out  a  very  brilliant  light.    Having  now  particularly  des- 
cribed and  ascertained  the  nature  of  the  said  invention  and  in 
what  manner  the  same  is  to  be  performed  I  declare  that  what  I 
claim  is — a  hood  for  an   incandescent  gas-burner  consisting  of 
pure  oxide  of  thorium  with  a  small  proportion  of  oxide  of  one  of 
the  rare  metals  herein  mentioned  prepared  as  described." 

With  regard  to  the  plaintiffs'  mantle  it  was  not  denied  in 
argument  that  its  constituents  and  true  proportions  could  be 
ascertained  by  analysis ;  but  it  was  said  that  was  not  enough, 
because  the  main  portion  of  the  process,  that  is  to  say  the  part 
played  by  the  aqueous  solution  of  the  nitrates,  was  still  a  matter 
to  be  discovered.  Substantially,  at  any  rate,  it  did  not  remain 
to  be  discovered,  because,  by  a  patent,  No.  4472,  issued  on  the 
5th  February  1886  to  the  assignor  of  the  plaintiff  company,  I 
find  that,  in  a  part  of  the  process,  the  patentee  claimed  the  use 
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of  a  fine  fabric,   preferably  of  cotton   previously  cleansed   by  H.  C.  of  A. 
washing  with  hydrochloric  acid,  which  fabric  is  saturated  with 

an  acjueous  solution  of  nitrate  or  acetate  of  the  oxides  of  the  rare  cullbn 

metals,  and  so  forth.    As  to  the  facts  which  came  out  in  evidence  ,,r   ^' 

V>  KLSBAOH 

before  Hodges  J.,  there  were  sales  by  James  McEwan  &  Co.,  first  Light  Co.  of 

Australasia 

apparently  on  their  own  account,  and  secondly  as  agents  for  the  Ltd. 
respondents ;  (a)  on  their  own  account  for  some  time  in  1893, 
not  later  than  June,  and  (6)  as  agents  for  the  respondents  from 
September  1893  till  long  after  the  issue  of  the  patent.  I  shall 
not  follow  His  Honor  through  the  details  of  the  evidence  as  to 
the  identity  in  kind  of  the  mantles  sold  by  James  McEwan  &  Co., 
whether  independently  or  as  agents  before  the  patent  was  issued, 
and  those  sold  by  the  company  afterwards  as  agents  under  the 
patent.  Evidence  was  given  by  a  witness  who  was  in  a  responsible 
position  in  McEwan  &  Co.'s  establishment,  who  had  to  look  after 
this  branch  of  their  business,  and  who,  more  than  anyone  else, 
probably,  would  be  likely  to  notice  any  sensible  difference  in 
appearance  in  the  shape,  make  or  luminousness,  or  in  the  colour 
of  the  light  which  the  mantles  gave.  It  would  be  most  strange 
that  there  should  be  any  marked  difference  in  any  of  those  par- 
ticulars which  would  not  be  observed  by  him.  At  any  rate  he 
gives  evidence  that,  during  the  period  anterior  to  the  agency  of 
McEwan  &  Co.  and  from  that  onwards  and  during  the  latter  period 
after  the  issue  of  the  patent,  he  could  observe  no  difference,  in 
any  of  those  particulars,  in  the  appearance  of  the  mantles.  That 
seems  to  me  to  be  primd  facie  evidence.  Unanswered  it  is 
strong  evidence.  Of  course  I  do  not  forget  that,  when  novelty  is 
in  issue,  the  presumption  is  that  the  invention  is  novel  once  the 
patent  is  produced.  The  case  of  Amory  v.  Brovni  (1)  cited  by 
Mr.  Coldham,  seems  to  establish  that  proposition,  and  LindLey 
LJ.  in  Harris  v.  Rothwell  (2),  cites  it  with  approval  as  settling 
the  question.  When  the  question  is  one  of  novelty  the  plaintiff 
establishes  a  primd  fa^^ie  case  by  proving  his  patent,  so  that 
the  burden  is  then  thrown  on  the  defendant  of  proving  prior  use 
cr  prior  publication,  but  when  he  has  given  express,  even  though 
not  overwhelming,  evidence  to  rebut  the  tawit  presumption,  does 
it  not  become  fatally  strong  when  no  attempt  is  made  to  deny 

(1)  L.R.  8  Bq.,  663.  (2)  4  R.P.G.,  225,  at  p.  229. 
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H.  C.  OF  A.  or  in  any  way  meet  it  ?     It  is  not  disputed  by  the  respondents 

*^''  that  all  the  mantles  sold  from  September  1893  were  Welsbach 

CuLLEN  mantles.     Were  those  sold  before  that  time  different  ?     Evidence 

Wembach  1^^^'^^g  been  given  that  they  were  the  same  in  appeai*ance,  that  is, 

Light  Co.  of  in  shape,  make,  luminousness,  colour,  &c. — in  fact  that  McEwan 
Australasia       ^,  ,,  ^,  ,..«  .  ,,,  i 

Ltd.        &  Co.  8  employe  could  not  find  any  diifereuce  —it  would  have  been 

gj[^^j  interesting  to  know  whether  the  mantles  previously  on  sale  were 
withdrawn  in  September  when  the  agency  was  conferred,  and 
replaced  by  fresh  ones ;  or  whether  the  previous  stock  was 
allowed  to  run  down  to  nothing  and  new  stock  put  in  its  place  in 
September;  and  similarly  as  to  the  period  between  September 
1893  and  the  issue  of  the  patent.  The  defendant  having  elicited 
prima  facie  evidence  that  the  mantles  sold  during  the  three 
periods  were  precisely  alike — indeed  identical  in  effect  and  so 
presumably  in  composition — the  fact  that  no  attempt  is  made  to 
shake  the  evidence  in  its  main  features  or  to  countervail  it  must 
have  been  most  impressive  to  the  learned  Judge  who  tried  the 
case,  as  it  would  have  been  to  any  of  us.  The  expert  evidence 
has  been  sufficiently  dealt  with  by  His  Honor  the  Chief  Justice, 
and  I  need  only  state  that  I  have  come  to  the  same  matter  of 
fact  conclusion  as  he  has  on  that  question. 

Now  the  Statute  of  Monopolies  (21  Jac.  I.  a  3),  after  prohibit- 
ing monopolies,  enacts  in  sec.  6  that :  "  Any  declaration  before 
mentioned  "  (against  monopolies)  "  shall  not  extend  to  any  lettei"8 
patents  and  grants  of  privilege  for  the  term  of  fourteen  yeara  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of  any 
manner  of  new  manufactures  within  this  realm,  to  the  true  and 
first  inventor  and  inventors  of  such  manufactures,  which  others 
at  the  time  of  making  such  letters  patents  and  grants  shall  not 
use."     The  Victorian  Patents  Act  1 890,  defines  "  invention  "  as 
"  any  manner  of  new  manufacture  which  might  be  in  England 
and  Wales  the  subject  of  letters  patent  and  grant  of  privilege 
within  section  six  of  the  Statute  of  Monopolies,"  &c.     So  that  the 
definition  clause  of  the  Victorian  Patents  Act  1890  brings  into 
use,  for  the  purpose  of  defining  "invention,"  the  very  phrase- 
ology of  the  Statute  of  Monopolies,     Now  the  question  here  is 
really  in  a  broad  way  one  of  novelty.     There  were  some  expres- 
sions of  Mr.  Justice  Stoi*y  in  the  case  of  Pennock  &  Sellers  v. 
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Dialogue  (1),  which  are  worth  citing.     He  said  "  It  has  not  been,   H.  C.  of  a. 
and  indeed  cannot  be  denied,  that  an  inventor  may  abandon  his 
invention,   and   surrender  or   dedicate   it   to   the  public.     This      cullkk 
inchoate  riorht,  thus  once  gone,  cannot  afterwards  be  resumed  at    „,   ''• 
his  pleasure ;  for,  where  gifts  are  once  made  to  the  public  in  this  Light  Co.  of 
way,  they  become  absolute.      In  illustration  of  that  he  cited  the        Ltd. 
case  of  dedication  of  a  highway.     The  following  passage  from  a 
well  known  text  book  was  cited  with  approval  by  high  authority 
in  the  House  of  Lords  in  1877  on  a  question  of  prior  publication. 
"If  the  public  once  becomes  possessed  of  an  invention  by  any 
means  whatever,  no  subsequent  patent  for  it  can  be  granted  either 
to  the  true  and  first  inventor  himself,  or  any  other  person,  for 
the  public  cannot  be  deprived  of  the  right  to  use  the  invention, 
and  a  patentee  of  the  invention  could  not  give  any  consideration 
to  the  public  for  the  grant,  the  public  already  possessing  every- 
thing that  he  could  give."     That  passage  is  from  Hindifmarch  on 
Patents,  Ist  ed.  (1846),  p.  33,  and  Lord  Blackburn  says  in  Patter- 
9071  v.  Oas  Light  and  Coke  Co,  (2) : — "  This,  is,  in  my  opinion,  a 
correct  statement  of  the  law."     The  passage  is  cited  again  with 
approval  by  Fry  L.J.,  in  Humpheraon  v.  Syer  (3),  and  as  Lord 
Blackburn  says  in  the  case  I  have  mentioned,  the  consideration 
tor  a  patent  is  the  communication  to  the  public  of  a  process  that 
ia  new.    It  may  be  deprived  of  novelty  in  many  ways,  but  in  three 
principal  ways: — (1)  by  prior  publication,  i.e.  by  publication  of  a 
sufficient  description  which  would  enable  people  to  construct  or 
make  the  thing  in  question  by  a  specification  which  would  give 
similar  light  and  information,  and  published  before  the  patent ; 
or  (2)  by  prior  user,  i.e.,  user  before  the  patent,  except  for  the 
purposes  of  mere  experiment  and  under  confidence,  by  the  inventor 
himself;  or,  (3)  by  user  by  the  public  in  the  ordinary  and  open 
way,  as,  for  instance,  by  buying  it  in  the  open  market  and  using 
it  for  the  purpose  for  which  it  is  designed.     So,  as  to  the  issue  of 
"  true  and  first  inventor,"  that  in  most  cases  is  a  mere  question  of 
iK>velty  and  generally  depends  upon  the  words  which  are  to  be 
foond  in  the  Staiute  of  Monopolies.    In  that  connection  I  refer  to 
the  judgment  of  Lindley  L.J.,  in  which  Cotton  L.J.  concurred,  in 

(1)  2  Peters,  1,  at  p.  15.  (2)  3  App.  Ctis.,  239,  at  p.  244. 

(3)  4  K.P.C.,  407,  at  p.  414. 
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H.  C.  OP  A.  Harris  v.  Rothivell  (1),  which  I  think  will  be  found  to  be  enough 

^^^'        to  show  that  the  issue  of  "  true  and  first  inventor  "  should  be 

CuLLEN      found  for  tlie  defendant  in  an  action  for  infringement,  if  the  jury, 

y^^  ^-  where  there  is  one,  or  the  Judge  without  a  jury,  thinks  that  the 

Light  Co.  of  invention  claimed  by  the  plaintiff"  has  "  been  so  published  in  this 
Ltd.        country  as  to  have  become  known  to  anyone  here."     There  cannot 
be  any  distinction  in  reason  between  these  two  cases  ;  on  the  one 
hand,  the  deposit  in  an  acce&sible  place  in  a  public  library  of  a 
book  or  scientific  journal  containing  a  description  of  the  process ; 
and  on  the  other  hand,  a  number  of  sales  of  tlie  product,  where 
that  is  of  such  a  nature  as  to  give  the  means  of  knowledge  of  the 
process  to  those  who  are  conversant  with  the  subject.     And  m 
the  case  of  GroyadaZe  v.  Fislter  (2)  Pollock  B.  puts  the  matter 
very  pointedly  when  he  says  : — "  Whether  a  patent  was  antici- 
pated by  a  previous  specification  or  by  previous  publication  ifl 
a  book,  or  by  previous  user,  the  principle  is  the  same,  because 
in    each    case   it   must  be   shown,  in   order    to    effect    a    good 
anticipation,    that  some   person  before  the  date   of   the   patent 
has  communicated  to  the  public  that   which  the  patentee  now 
claims."     Here,   of  course,  the  question  is  whether  that  which 
the  plaintiff^  now  claim  has  been  communicated  to  the  public, 
either  in  writing  or  in  any  other  way,  because  writing  is  not 
essential;    whether  it  has  been  published  to  the  world  by  the 
user  of  the  plaintiffs,  or  by  the  user  of  anyone  else,  or  by  a  simple 
divulgation.     The  question  as  to  publication  may  be  put  in  the 
following  words  used  by  Fry  L. J.  in  Humpherson  v.  Syer  (3) : — 
"  Is  it  the  fair  conclusion  from  the  evidence  that  some  English 
people,  under  no  obligation  to  secrecy  arising  from  confidence  or 
good  faith  towards  the  patentee,  knew  of  the  invention  at  the 
date  when  the  plaintiff*  took  out  his  patent  ?"      If,  under  no  such 
seal  of  secrecy,  people  did  know  of  it,  and  knew  of  it  in  such 
a  way  that  their  knowledge  was  effective,  then  the  inventor  can- 
not subsequently  take  out  a  patent  for  an  invention  of  which 
knowledge  has  been  so  gained ;  or,  if  he  does  take  it  out,  that 
patent  is  void.     And  in  that  case  His  Lordship  held  that  the 
disclosure  of  the  gist  of  the  plaintiff's  invention  by  a  third  person 

(1)  4  R.P.C.,  226,  at  p.  230.  (2)  1  R.P.C.,  17,  at  p.  21. 

(3)  4R.P.C.,407,  at  p.  414. 


4C.L.R.]  OF  AUSTRALIA.  1009 

— the  defendant — to  a  person  who  rested  under  no  obligation  of   ^-  ^-  ^^  ^• 

1907 

contidence  was  enough  to  constitute  publication.  Hoe  &  Co.  v. 
Fofter  li'  Sons  (1)  was  a  case  in  which  there  was  a  user  of  printing  Cullkn 
machines  by  the  patentees  and  the  newspaper  owners  in  con-  wbmbach 
junction,  for  a  fortnight  up  to  the  date  of  the  grant.  The  Li«ht  Co.  of 
machmes  which  were  imported  by  the  patentees  for  the  news-  Ltd. 
paper  owners  under  contract,  made  several  trial  runs,  and  some  BartonJ. 
small  defects  were  remedied.  On  all  occasions  the  papers  were 
sold  as  printed  by  the  machines,  which  were  running  perfectly 
a  week  before  the  patent  issued.  The  machines  were  seen  by 
several  persons,  and  though  it  was  alleged  that  the  user  was 
under  a  pledge  of  confidence,  that  excuse  was  brushed  aside,  and 
it  was  held  by  the  Court  of  Appeal  that  the  user  described  was 
fatal  to  the  patent.  Vaugfian  WUliams  L.J.  concluded  his 
judgment  thus  (2) : — "  I  am  aware  that  the  StatxUe  ofMmiopolies 
speaks  of  user  by  others,  and  at  the  same  time  there  is  no 
doubt  that  a  user  by  the  patentee  does  prevent  his  subsequently 
laking  out  letters  patent,  and  it  seems  to  me  that  really,  where- 
everyou  have  a  patentee  supplying  the  patented  article  in  such  a 
way  and  to  such  an  extent  that  he  cannot  recall  the  patented 
article — that  he  cannot  impose  any  obligation  of  secrecy — im- 
mediately  you  have  that  state  of  things,  it  becomes  impossible 
for  the  inventor  subsequently  to  take  out  letters  patent."  Of 
course,  in  that  case  the  thing  patented  was  a  machine,  the  im- 
provements in  which,  the  subject  of  the  patent,  would  be  dis- 
closed to  a  competent  person  by  inspection.  But  the  passage 
shows  clearly  the  learned  Lord  Justice's  opinion  that  the  avoid- 
ance of  a  patent  by  user  on  the  part  of  the  inventor  himself 
stands  on  the  ground  of  publication  or  gift  to  the  public — in 
eflFect  the  ground  of  want  of  novelty ;  while  the  user  by  others  is 
referable  to  the  explicit  exception  in  the  Statute  of  Monopolies, 
Both  the  other  members  of  the  Court — LincUey  M.R.  and  Chitty 
LJ. — based  on  this  user  their  decision  on  the  two  issues — first, 
that  the  invention  was  not  new,  because  the  patentees  themselves 
had  used  it  before  grant  and  so  had  published  it,  and,  secondly, 
that  it  had  been  used  by  others  before  the  date  of  the  patent. 
As  MoiUton,  then  Q.C.  now  L.  J.,  said  in  the  course  of  the  argu- 

(l)  16  R.P.C.,  33.  (2)  16  R.P.C.,  33,  at  p.  40. 
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H.  C.  OF  A.  ment  (1) : — **  The  doctrine  of  prior  publictitiDn  rests  on  the  word 

'*  *  new/  that  of  prior  user  rests  partly  on  the  same  word  and  partly 

CuLr^N  on  the  words  *  wliich  others  at  that  time  of  making  such  letters 

WecIbach  P*''^^^^*^   ^^^   grants   shall  not  use.'"      The    respondents    relied 

Light  Co.  t.F  a    trood  deal    on    the    case    of  In  re  Millers   Patent  (2).     In 
Australasia        ^  ,  tj.         * 

Ltd.        that  case  Romer  J.  had  pronounced  against  the  validity  of  a 

patent  on  the  ground  that  there  had  been  prior  user,  inasmuch 
as  the  product  of  the  invention  had  been  made  and  sold  in 
England  by  the  inventors  before  the  date  of  their  patent.  In 
coming  to  that  conclusion  he  had  found  that,  in  the  state  of 
chemical  knowledge  of  the  time,  the  entire  coinpasition  of  the 
product  as  to  ingredients  and  proportions  could  have  been  dis- 
covered by  analysis,  so  that  the  prior  user  amounted  to  publi- 
cation.  Then  he  said  this  (3) : — "  The  findings  I  have  made 
render  it  unnecessary  for  me  to  decide  the  point  of  law  wliich 
would  otherwise  have  arisen,  which  I  think  is  one  of  consider- 
able  importance,  and  one  upon  which  I  should  have  desired 
further  consideration  but  for  the  findings  of  fact  I  have  made. 
Even  assuming  that  the  *  Magnolia  Metal '  sold  could  be  said  to 
have  been  a  metal  made  according  to  a  secret  process  which  could 
not  have  been  detected  in  the  metal  by  analysis,  it  would  be  still 
a  question  whether  the  true  owner  of  this  patent  could,  under  the 
circumstances,  have  said  that  that  sale  would  not  invalidate  the 
patent.  It  is  a  point  which  one  day  will  have  to  be  determined, 
and  a  point  upon  which  I  need  at  present  express  no  final  opinion, 
because,  although  it  has  to  be  considered,  I  think  it  might  be 
said  to  be  still  open  in  some  respects  for  further  consideration  by 
the  Court,  whether  a  person  who  discovers  a  secret  process  and 
uses  the  benefit  of  that  secret  process  to  manufacture  an  article 
which  he  sells  publicly  and  commercially,  and  obtains  consider- 
able benefit  from  it,  and  then  seeks  to  obtain  a  patent  for  that 
very  same  process,  is  entitled  to  hold  that  patent  under  these 
circumstances.  That  is  a  question  which  I  think  will  require  one 
of  these  days  to  be  carefully  considered."  Without  pre-judging 
that  question,  which,  in  the  view  I  take  of  the  case,  does  not 
arise  here,  I  should  infer  from  the  frame  and  tone  of  His  Lord- 

(1)  16  R.P.C.,  33,  at  p,  36.  (2)  15  R.P.C.,  205. 

(3)  15R.P.C..  205,  at  p.  212. 
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ships  remarks  that  he  inclined  to  the  opinion  that  even  under  H-  G-  or  A. 
those  circumstances  the  patent  could  not  hold.     In  the  present  '' 

case  we  might  have  arrived  at  the  consideration  of  the  point      c'dllkn 

indicated  by  Romer  J.,  but  for  the  fact  that  in  the  specification  yvkiIbach 

of  1886,  No.  4472,  the  assiraor  of  the  respondent  company  had  Light  Co.  of 

<.!  1       Australasia 

given  to  the  world  the  knowledge  that  a  part  or   the  process  by        Ltd. 

which  a  mantle  of  the  rarer  earths  could  be  made  was  the  satur-  g^^^^j 
ating  of  some  light  fabric  such  as  cotton  with  an  aqueous  solution 
of  the  nitrate  or  acetate  of  the  oxides  of  such  earths.  That 
knowledge  may  be  taken  together  with  the  clear  evidence,  not 
seriously  disputed  by  the  respondents'  counsel,  that  the  com- 
ponents of  the  mantle  in  the  1894  patent  No.  11247  could 
be  detected  by  analysis.  With  this  sum  of  knowledge  the 
proved  sales  of  the  mantles  by  or  for  the  patentees  before  the 
issue  of  the  patent  now  in  question  were  incontestably  a  pub- 
lication. As  the  question  suggested  by  Bomer  J.  does  not 
arise  in  this  case  because  of  the  last  mentioned  facts,  it  is 
dear  to  my  mind  that  in  this  case  both  publication,  in  the 
sense  of  their  own  prior  user  by  the  patentees,  has  been  proved, 
and  also  a  user  on  the  part  of  the  public  by  buying  the  product 
which  amounts  to  such  a  user  within  the  Statute  of  Monopolies 
as  would  of  itself  defeat  the  patent.  In  respect  of  that  user,  I 
may  conclude  with  some  woixls  that  were  used  by  McLean  J.  in 
delivering  the  judgment  of  the  United  States  Supreme  Court 
including  Marshall  C.J.  and  Story  J.  in  the  case  of  Shaw  v. 
Cooper  (1): — "Whatever  may  be  the  intention  of  the  inventor, 
if  he  suflTers  his  invention  to  go  into  public  use,  through  any 
means  whatsoever,  without  an  immediate  assertion  of  his  right, 
he  is  not  entitled  to  a  patent ;  nor  will  a  patent,  obtained  under 
soch  circumstances,  protect  his  right." 

Loath  as  I  am  to  be  a  party  to  the  avoiding  of  a  patent  which 
has  apparently  been  gained  by  a  bo7id  fide  inventor,  still  the 
objections  which  have  been  taken  by  the  appellant  in  this  case 
are  too  well  founded  to  be  overruled,  and  the  appellant  has,  in  my 
view,  abundantly  sustained  the  onus  cast  upon  him  in  regard  to 
each  of  the  three  issues  I  have  mentioned.  I  am,  therefore,  of 
opinion  that  this  appeal  must  be  allowed. 

(1)7  Peters,  292,  at  p.  322. 
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H.  C.  OF  A.       O'Connor  J.   Although  the  argument  in  this  case  covered  a  very 

1 QCV7 

wide  Held,  the  questions  for  decision  are  within  a  small  compass. 

Cdllkn      If  the  respondent  company's  patent  was  valid  there  has  clearly 

WeiIbach    ^^^^  ^^  infringement.     The  validity  of  the  patent,  however,  was 

LioHT  Co.  OF  impeached  on  several  grounds,  two  of  which  only  are  mentioned 

Australasia       *     .  " 

Ltd.  on  this  appeal,  namely,  that  the  invention  was  not  new,  and  that 
it  was  publicly  used  in  Victoria  prior  to  the  application  for  the 
patent.  In  support  of  both  grounds  the  appellant  relies  upon  the 
same  state  of  facts,  that  before  the  application  James  McEwan  & 
Co.  were  selling  as  the  respondents'  agents  gas-mantles  manu- 
factured by  the  respondents  of  the  same  materials  in  the  same 
proportion  and  by  the  same  process  as  described  in  the  company's 
patent,  and  that  there  had  been,  before  the  application  for  the 
patent,  a  public  use  in  Victoria  of  the  mantles  so  sold  both  by 
the  persons  who  bought  them  from  McEwan  &  Co.,  and  by 
McEwan  &  Co.  themselves,  during  the  period  when  they  were 
not  the  company's  agents.  A  public  use  in  Melbourne  by  the 
Metropolitan  Gas  Co.  was  also  relied  on,  but,  as  I  am  not  satisfied 
of  the  identity  of  the  mantles  used  by  the  gas  company  with 
those  made  under  the  patent,  I  leave  that  issue  of  fact  out  of 
consideration. 

It  was  admitted  by  the  appellant  that  the  onus  of  these 
defences  was  upon  him.  Hodges  J.  found  that  the  appellant  hm 
established  them,  and  entered  judgment  for  him.  The  Supreme 
Court,  on  appeal,  reversed  that  judgment  on  the  facts,  not  ques- 
tioning the  propositions  of  law  upon  which  Mr.  Mitchell,  counsel 
for  the  appellant,  relied.  Although  other  matters  were  dealt 
with  in  the  judgment,  the  main  reason  for  the  decision  is  con- 
tained in  the  following  passage  (1): — 

"  For  the  reasons  before  mentioned,  we  do  not  think  there  was 
evidence  before  the  Court  from  which  it  could  reasonably  be  in- 
ferred that  the  mantles  sold  by  McEwan  &  Co.  from  September 
1893  to  the  31st  March  1894  were  constructed  in  accordance  with 
the  specification  of  patent  No.  11,427.  We  are  inclined  to  concur 
with  Mr.  Mitchell's  proposition  that  if  a  man  who  has  invented 
a  means  of  making  a  new  article  has  sold  that  article  in  the 
ordinary  course  of  trade  for  profit  before  he  obtains  a  patent  for 

(1)  (1906)  V.L.R.,  677,  at  p.  685 ;  28  A.L.T.,  165,  at  p.  157. 
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it,  a  patent  subsequently  obtained  by  him  for  the  manufacture  of   ^-  ^-  ^^  ^- 
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tbac  article  is  invalid.     But  the  substantial  identity  in  manufac- 
tare  of  the  article  patented  with  that  previously  sold  must  be      Cullen 
proved  by  the  objector  in  a  suit  for  the  infringement  of  the    vVei^bach 
patent,  and  mere  coniectures  formed  from  external  resemblances  T.ight  Co.  ok 

^  /*  ,  ^  AUSTKALASTA 

will  not  in  our  opinion  be  sufficient  to  shift  the  burden  of  proof."         Ltd. 

The  necessity  for  establishing  the  identity  mentioned  cannot  o'Connor  j. 
be  disputed,  and  if  the  Supreme  Court  were  right  in  their  decision 
on  the  facts,  the  defence  must  fail.  On  the  other  hand,  if  the 
judgment  of  Hodges  J.  on  the  facts  is  right,  the  further  question 
aiises  whether,  upon  the  law  applicable  to  the  facts  as  found  by 
him,  the  respondents  are  entitled  to  succeed.  In  my  opinion  the 
decision  of  Hodges  J.  on  the  facts  was  right,  and  I  concur  in  the 
reasoning  by  whicli  my  learned  brother  the  Chief  Justice  has 
arrived  at  the  same  conclusion.  I  wish,  however,  to  add  some- 
thing as  to  the  mode  and  sufficiency  of  proof  in  such  cases. 

The  onus  of  establishing  the  identity  of  the  mantles  sold  by 
HcEwan  &  Co.  before  the  application  for  the  Victorian  patent 
with  those  sold  afterwards  was  on  the  appellant.     But  it  was  not 
necessary  to  establish  that  identity  by  the  most  complete  and  ex- 
haustive proof  possible.     No  doubt,  the  most  satisfactory  evidence 
would  have  been  that  of  experts  based  on  chemical  analysis  of 
the  mantles  in  use  before  the  patent.     But  the  appellant  was  not 
tied  down  to  that  mode  of  proof.     Proof  by  admission  or  by  cir- 
cumstantial evidence  was  equally  admissible,  and  might  be  equally 
cogent.    If  he  established  in  evidence  circumstances  from  which 
the  only  fair  and  reasonable  inference,  in  the  absence  of  explana- 
tion by  the  respondent  company,  was  the  identity  of  the  mantles, 
tliat  is  all  he  was  bound  to  do  in  discharge  of  the  onus  which  the 
law  imposed  on  him  in  the  first  instance.     In  such  cases  there  is 
a  shifting  onus  as  is  clearly  explained  by  Sir  James  Stephen  in 
his  Digest  of  the  Law  of  Evidence,  5th  ed.,  at  p.  Ill,  in  the 
following  passage : — 

"  The  burden  of  proof  as  to  any  particular  fact  lies  on  that 
person  who  wishes  the  Court  to  believe  in  its  existence,  unless  it 
is  provided  by  any  law  that  the  burden  of  proving  the  fact  shall 
lie  on  any  particular  person ;  but  the  burden  may  in  the  course 
of  a  case  be  shifted  from  one  side  to  the  other,  and  in  considering 
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H.  C.  OF  A.  the  amount  of  evidence  necessary  to  shift   the  burden  of  proof 
^^^"        the  Court  has  regard  to  the  opportunities   of  knowledge  with 
CuixKN      respect  to  the  fact  to  be  proved  which  may  be  passessed  by  the 
.-,    ^'  parties  respectively." 

Light  Co.  of  In  applying  this  rule  each  case  will  depend  upon  its  own 
Ltd.  circumstances.  Mere  proof  of  similarity  of  appearance  in  form, 
colour,  intensity,  and  power,  of  the  light,  would  not  of  itself  have 
been  sufficient.  Regard  must  be  had  to  the  skill,  knowledge,  and 
opportunities  of  forming  a  sound  judgment,  possessed  by  the 
witnesses.  But  in  this  case  I  have  no  hesitation  in  holding,  in 
view  of  Mr.  Lacey*s  experience  and  knowledge  as  a  salesman  of 
these  mantles,  and  his  opportunities  of  drawing  a  sound  con- 
clusion, that  Hodges  J.  was  right  in  deciding  that  the  onus  of 
explaining  the  appellant's  pnmd  facie  case  was  thrown  on  the 
plaintiff  company,  and  that,  in  the  absence  of  sucli  evidence,  th<» 
identity  relied  on  by  the  defendant  must  be  taken  as  established. 
That  being  so,  it  becomes  essential  to  consider  tlie  questions  of 
law  argued  before  us  with  much  research  and  ability  on  botli 
sides.  I  do  not  consider  it  necessary  after  the  full  exposition  of 
my  learned  colleagues  to  discuss  these  questions  in  detail.  I  shall 
confine  myself  to  stating  what  I  conceive  to  be  the  law  applicable 
to  the  facts  as  found  by  Hodges  J.  The  defences  of  want  of 
novelty  and  prior  user  in  this  case  must  be  kept  separate.  They 
both  arise  under  the  sixth  section  of  the  Statute  of  JUonopolies, 
but  are  founded  on  different  portions  of  its  provisions.  I  p^^ 
pose  to  deal  only  with  one  of  the  defences,  "  want  of  novelty, 
that   to   which   the   argument   was   principally   directed.      An 

A 

invention  may  consist  in  the  new  or  improved  process  or 
manufacture  of  a  known  article,  or  it  may  consist  in  the  manu- 
facture of  some  new  article  or  compound.  Where  the  process  of 
manufacture  is  used  by  the  inventor  openly  and  publicly  i^  ^"^ 
way  of  business  within  the  realm,  that  is  to  say,  in  the  countn' 
in  which  he  afterwards  makes  his  application,  his  patent  will  be 
void  whether  the  product  does  or  does  not  in  itself  afford  the 
public  a  knowledge  of  the  invention.  But  where  the  process  of 
manufacture  is  not  publicly  used  by  the  inventor  in  the  country 
in  which  his  application  is  made,  but  the  product  has  been  soW 
there  publicly  before  his  application,  then  the  question  whether 
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the  product  does  or  does  not  afford  a  knowledge  of  the  invention   H.  C.  of  ^. 

1907 
becomes  of  vital  importance.  ^^J 

Fro8t  in  his  work  on  Patents,  3rd  ed.,  at  page  137,  deals  with      cullbn 

a  position  of  the  same  kind  arising  in  England.     "  A  question,"    weiIbach 

he  says,  "  closely  connected  with  the  above  is,  will  the  publication  Lwht  Co.  of 
f   '  "^  .       .  Australasia 

in  this  country  of  an  article  made  abroad  be  a  publication  of  the        Ltd. 
invention  by  the  exercise  of  which  the  article  was  made  ?   If  the     o'connor  j. 
article  made  abroad  shows  on  the  face  of  it  how  it  was  made,  its 
sale  in  this  country  is  a  publication  of  the  invention ;  but  there 
is  authority  for  saying  that  such  will  not  be  the  case  if  the 
article  does  not  show  on  the  face  of  it  how  it  was  made." 

The  same  principle  must  apply  to  a  product  of  an  English  in- 
vention naade  in  England  and  imported  into  Victoria,  for  it 
must  be  taken  in  this  case  that  the  mantles  were  made  in 
England  and  sold  in  Victoria  in  the  ordinary  way  of  business 
before  the  patent  in  Victoria  was  applied  for.  The  law  is  now 
too  well  established  to  be  disputed  that  an  inventor  may  by 
pnbUc  sale  of  the  product  of  his  invention,  if  the  nature  of  the 
invention  can  be  ascertained  by  the  public  from  an  examination 
of  the  article  sold,  disentitle  himself  from  afterwards  patenting 
the  invention.  The  cases  from  Wood  v.  Ziminer  (!)  down  to 
Hoe  <fc  Co,  V.  Foster  &  Sons  (2)  in  laying  down  and  acting  upon 
that  rule  have  assigned  many  reasons,  some  good  and  some  very 
unsubstantial,  for  its  existence.  Perhaps  the  most  practical  is 
that  stated  by  Vavgltan  Williama  L.J.  in  his  judgment  in  the 
latter  case  as  follows  (3) : — 

"  I  am  aware  that  the  Statute  of  Monopolies  speaks  of  user  by 
others,  and  at  the  same  time  there  is  no  doubt  that  the  user  by 
the  patentee  does  prevent  his  subsequently  taking  out  letters 
patent,  and  it  seems  to  me  that  really,  wherever  you  have  a 
patentee  supplying  the  patented  article  in  such  a  way  and  to 
RQch  an  extent  that  he  cannot  recall  the  patented  article — that 
he  cannot  impose  any  obligation  of  secrecy — immediately  you 
have  that  state  of  things,  it  becomes  impossible  for  the  inventor 
subsequently  to  take  out  letters  patent."  In  other  words,  when 
he  has  sent  the  product  carrjnng  the  secret  of  the  invention  on 

(1)  Holt  N.P.,  58.  (2)  16  R.P.C.,  33. 

(3)  16  R.P.G.,  33,  at  p.  40. 
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H.  C.  OF  A.  its  face  into  the  world  for  the  purposes  of  profit  he  cannot  be 

heard  any  longer  to  say  that  his  invention  is  new.     I  cannot 

CuLLEN      assent  to  the  proposition  in  the  broad  terms  contended  for  by 

vVelsbach    ^'^*  *^^^^^®1^  ^^*^»  where  there  has  been  a  sale  by  an  inventor  in 

Light  Co.  of  the  ordinary  way  of  business  of  the  product  of  his  invention,  he 

A.USTK.AI  AmA  tf  V  *■ 

Ltd.  loses  his  right  afterwards  to  apply  for  a  patent  whether  tlie 
O'Connor  J  P^oduct  docs  or  docs  not  disclose  in  itself  the  secret  of  the  in- 
vention. None  of  the  cases  when  examined  authorize  such  a 
statement  of  the  law.  In  all  of  them,  where  the  sale  of  the 
product  was  relied  on,  the  product  in  itself  disclosed  the  invention. 
The  most  important  question  in  this  case  therefore  is,  did  the 
mantle  contain  within  itself  information  accessible  to  the  public 
of  the  nature  of  the  invention  ?  In  dealing  with  that  question 
the  common  knowledge  existing  at  the  time  as  to  the  subject 
matter  of  the  invention  must  be  considered.  As  to  what  is 
common  knowledge  the  exposition  of  Jesael  M.R.  in  Plimpton  v, 
Malcolmson  (1)  is  worth  quoting: — 

"  When,"  he  says,  "  you  say  a  thing  is  known  to  the  public  and 
part  of  common  knowledge,  of  course  you  do  not  mean  that  every 
individual  member  of  the  public  knows  it.   That  would  be  absurd. 
What  is  meant  is  that  if  it  is  a  manufacture  connected  with  a 
particular  trade,  the  people  in  the  trade  shall  know  something 
about  it ;  if  it  is  a  thing  connected  with  a  chemical  invention, 
people  conversant  with  chemistry  shall  know  something  about  it. 
And  it  need  not  go  so  far  as  that.     You  need  not  show  that  the 
bulk,  or  even  a  larger  number,  of  those  people  know  it.      K  a 
sufficient  number  know  it,  or  if  the  communication  is  such  that  a 
sufficient  number  may  be  presumed,  or  assumed,  to  know  it,  that 
will  do.      Now  how  are  they  to  know  it  ?      They  are  to  know  it 
by  being  told  of  it,  or  informed  of  it  in  some  way.      You  may 
show  that  they  know  it,  by  showing  that  the  trade  had  commonly 
used  it.    That  is  the  best  evidence  you  can  have.    You  maj  show 
the  tiling  was  known  because  it  was  used  and  brought  into  prac- 
tice, which  is  a  case  1  have  not  now  to  consider.     But  you  may 
show  they  knew  it  in  another  way — tliat  it  was  published,  or 
made  known  to  the  public.      I  use  the  word  *  published '  in  that 
sense.      How  made  known  to  the  public  ?     It  has  been  held  that 

(1)  3Cli.  D.,  631,  at  p.  5o6. 
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if  it  is  in   a  specification,  certainly  in  a  modem  specification,   H.  C.  of  a. 
which  has  been  enrolled  in  the  Patent  Office,  and  not  published        ^^^' 
besides,  that  will  do.   And  it  has  also  been  held  that,  as  a  common      cullen 
rule,  if  the  description  has  been  printed  in  England,  and  published    ^^^  " 
in  England,  in  a  book  which  circulates  in  EngUiTid,  that  will  do.  Light  Co.  of 

AuSTRAIaASI  A 

But,  after  all,  it  is  a  question  of  fact.      The  Judge  must  decide,        Ltp. 
from  tlie  evidence  brought  before  him,  whether  it  has  in  fact  been 
Kuffidently  published  to  come  within  the  definition  of  being  made 
known  within  the  realm." 

Iq  this  case  the  evidence  clearly  establishes   that  everything 
neoessarj'  for  the   making  of   the  patented  article,  except  the 
nature  and  proportions  of  the  constituents  forming  what  has 
been  spoken  of  as  the  "  lighting  fluid,"  was  common  knowledge 
in  the  sense  so  explained  by  Jeasel  M.R.  at  the  time  when  these 
mantles  were  being  sold  in  Melbourne  before  the  application  for 
!      the  patent.     It  was  the  proportion  in  which  cerium  was  mixed 
I      with  thorium  in  the  solution  to  be  applied  to  the  hoods  which 
i     constituted    the    invention.      The    Victorian    patent    No.    4472 
described  the  method  of  preparing  the  hood  and  appljnng  the 
metallic  base.     If  the  constituents  and  proportion  of  the  "  lighting 
fluid "  in  which  the  hoods  were  to  be  saturated  could  be  dis- 
covered by  analysis  the  invention  could  be  ascertained.     There 
was  no  diflSculty  in  discovering  by  analysis  the  constituents  of 
the  solution  or  mi.^ture  to  be  applied  to  the  mantle  or  the  pro- 
portions in  wliich  those  constituents  were  used.     In  fact,  part  of 
the  evidence   given   by  the   respondent  company   to  establish 
infringement  was  founded  on  the   analysis   of   the  appellant's 
I      mantles.     There  was  clearly  no  more  difficulty  in  the  discovering 
of  the  invention  from  the  product  in  this  case  than  there  was  in 
the  case  of  the  "  Magnolia  Metal,"  the  subject  of  inquiry  in  the 
I      case  In  re  Miller's  Patent  (1).    The  observations  of  Homer  J. 
in  that  case  are  very  applicable  to  the  supposed  difficulties  of  the 
analysis  in  this : — "  But  it  was  said,  and,  as  I  have  stated,  that  is 
the  point  now  before  me,  that  at  the  time  the  metal  was  so  sold 
chemists  analysing  it  would  not  have  been  able  to  find  out  the 
constituents — at  any  rate,  so  far  as  concerned  the  bismuth.     That 
is  the  point  I  have  to  try.     Now,  I  am  satisfied  that  the  respond- 

(1)  15  R.P.C.,  205,  at  p.  211. 

TOL.  IV.  66 
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ft.  C.  or  A.  ents  have    failed    on    that.      The    bismuth   could    have  been 

detected,  and  I  am  satisfied  that,  if  reasonable  care  and  reason- 

Cdllkn      fl'blc  skill  were  used  by  analysts  before  the  date  of  this  patent, 

WkiIbach    when  this  *  Magnolia  Metal '  was  sold,  its  constituents  and  the 

Light  Co.  of  proper  proportion  of  those  constituents  could  have  been  ascer- 

AD8TRALA8IA         .         -  .  j     i.u    • 

Ltd.  tained,  so  that,  the  metal  being  sold,  its  constituents  and  their 
proportions  could  have  been  known,  and  it  could  have  been  made. 
There  was  no  difficulty,  I  wish  to  point  out,  and  no  secret  or 
invention  in  making  the  alloy,  when  you  once  knew  the  con- 
stituents and  the  proportions  of  those  constituents.  ...  So 
that  you  have  a  public  sale  of  a  metal,  as  I  am  pointing  out,  not 
of  a  metal  made  by  any  secret  process  at  all,  but  a  public  sale  of 
a  metal  which  if  anyone  wanted  to  find  out  what  it  was  made  of. 
and  how  it  was  made,  he  could  have  done  so  without  diflBculfy 
by  analysia" 

Mr.  Coldham  strenuously  urged  that  the  particular  method  of 
apphang  in  their  proper  proportions  the  metals  forming  the 
"  lighting  solution  "  in  the  form  of  nitrates  was  not  discoverable 
by  analysis.  But  the  answer  to  that  contention  is  that  sufficient 
information  to  give  that  knowledge  was  accessible  to  any  expert 
who  examined  the  former  patent  No.  4472  already  mentioned. 

Under  the  circumstances,  I  am  of  opinion  that  Hodges  J. 
came  to  a  right  conclusion  in  finding,  as  ^je  must  be  taken  to 
have  found,  that  to  any  person  skilled  in  the  chemistry  of  incan- 
descent lighting,  and  having  the  knowledge  then  accessible  in 
Victoria  to  any  such  person,  the  nature  of  the  respondents'  patent 
was  ascertainable  from  an  examination  and  analyis  of  the  mantle 
itself.  Such  being  the  case  the  sale  in  the  ordinary  way  of  busi- 
ness of  these  mantles  in  Victoria  before  the  patent  was  appli©^ 
for  made  it  impossible  for  the  respondent  company  to  claim  that 
the  invention  was  new  within  the  meaninor  of  the  Statvie  of 
Monopolies.  On  this  ground  the  appellant  is  entitled  to  succeed. 
I  therefore  agree  that  the  appeal  must  be  allowed  and  the  judg- 
ment of  Hodges  J.  restored. 

HiGGiNS  J.  The  issues  raised  in  this  cause  have  been 
numerous,  and  on  nearly  all  there  has  been  agreement  before  the 
primary  Judge  and  the  Full  Court ;  but  the  diflference  of  opinion 
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on  one  point  involves  the  success  or  the  failure  of  the  plaintiffs.  H.  C.  of  A. 
The  point  is,  has  the  defendant  adduced  sufficient  evidence  to       ^       ' 

satisfy  the  CJourt — ^in  the  absence  of  counter  evidence — ^that  the  cullkn 

patented  manufacture  was  used  in  Victoria  by  others  than  the  vVbiIbach 

plaintiffs  at  the  time  of  the  grant  of  the  patent  Liuht  Co.  of 

o  J.  Australasia 

Hodges  J.,  who  conducted  the  trial,  said  yes :   the  Full  Court        Ltd. 
said  no.     Having  had  the  advantage  of  hearing  counsel's  criti-     iij~7j. 
cisms  of  both  the  judgments,  I  have  come  to  the  conclusion,  not 
only  that  there  was  no  sufficient  ground  for  rejecting  the  finding 
of  Hodges  J.,  but  that  that  finding  was  right. 

It  seems  that  the  patent  in  question  is  the  third  of  a  series  of 
patents  under  the  Welsbach  system.     In  the  Victorian  patent 
4472  of  1886,  there  is  found  the  use  of  certain  rare  oxides.     In 
the  British  patent  3592  of  1886,  there  is  found  the  use  of  pure 
thorium  oxide  and   certain  other  alternative   materials.      But 
mantles  under  these  patents  did  not  prove  very  successful ;  and 
between  1890  and  1893  the  patentee  discovered  that  the  oxide  of 
thorium,  pure,  gave  no   light.      In    1891  or   1892,   mantles   in 
Europe  began  to  show  a  great  increase  in  illuminating  power ; 
and  the  new  process  was  represented  in  the  Victorian  patent  in 
question.     The  plaintiffs  obtained  their  patent  for  the  new  pro- 
cess in  England  at  some  time  in  1893,  and  in  Victoria  on  the  31st 
March    1894.      Now,   it  seems   that  about   May    1893,  certain 
incandescent  mantles  came  from  England  to  McEwan  &  Co.,  of 
Melbourne.     It  is  conceded  that  they  came  from  the  plaintiff 
company,  which  was  incorporated  on  the  14th  March  1893,  and 
was  at  first  called  The  Australasian  Incandescent  Gas  Light  Co. 
Ltd.;    and  they  were  in  boxes  similar  to  those  in  which  the 
plaintiffs'  mantles   made  according  to  their  patent  now  come. 
These  were  placarded  for  sale  in  McEwan's  windows.    Some  were 
burning  in  the  windows  and  in  the  warehouse  during  part  of 
every  day  for  months,  and  hundreds  were  sold  during  1893  and 
1894      According  to  their  answers  to  interrogatories,  the  plain- 
tiff company  believes  that  McEwan  &  Co.  were  its  agents  in 
respect  of  these  mantles  from  September  1893,  selling  them  under 
Uie  name  of  the  "  Welsbach  gas-burner,"  and  the  "  New  Welsbach 
gas-burner."    According  to  the  evidence  of  Lacey,  a  salesman  of 
McEwan  &  Co.,  the  illuminating  power  was  as  great  as  that  of 
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H.  C.  OF  A.  the  Welabach   burner  of   to-day,   which   are   made   under   this 
^  patent.      Now,  the  plaintiffs  have  only  taken  out  two  patents  in 

Cml^s      Victoria— No.  4472  of  1886,  and  this  patent  11,247  of  1894.    The 
w    ^  patent  of  1886  was  for -a  hood  made  of  fabric  impregnated  with 

Light  Co.  ok  a  compound  of  oxide  of  lanthanum  and  zirconium  or  of  these 
Ltd.  with  oxide  of  yttrium ;  and  it  is  admitted  that  a  hood  made 
under  this  patent  would  not  give  any  such  illumination  as  the 
present  Welsbach  hoods.  Hoods  made  in  accordance  with  the 
patent  of  1894  would  give,  and  do  give,  this  illumination. 
It  is  said,  however,  that  the  plaintiffs  may  have  sent  out  to 
McEwan  &  Co.  in  1893  hoods  made,  not  in  accordance  with 
the  impoi-tant  discovery  of  1891-2,  but  in  accordtince.  with  the 
British  patent  3592  of  1886.  This  is  the  pure  thorium 
oxide  patent.  It  is  sufficient  to  say  that  the  hoods  made 
under  this  patent  were  a  failure  as  to  illuminating  power; 
and  there  is  no  evidence  that  they  ever  reached  Melbourne.  On 
such  evidence,  it  is,  to  my  mind,  plain,  that  in  the  absence  of 
evidence  to  contradict  or  to  explain  it,  the  only  inference  to  be 
drawn  is  that  the  hoods  of  the  plaintiff  company  sold  in  1893  and 
1894,  having  the  same  illuminating  power  as  the  plaintiffs*  present 
day  hoods,  were  made  in  accordance  with  the  same  process  as  the 
present  day  hoods.  If  this  inference  is  wrong,  it  was  for  the 
plaintiffs  to  contradict  it  by  evidence.  The  plaintiffs  had  ample 
warning  and  ample  opportunity,  as  shown  by  the  dat«s  of  the 
defendant's  objections,  and  of  the  commission  to  London,  and  as 
shown  by  the  Judge's  notes  of  the  trial.  If  the  mantles  sent  from 
England  by  the  plaintiffs  in  1893  were  not  made  in  accordance  with 
the  present  day  mantles,  that  fact  would  be  peculiarly  within  the 
knowledge  of  the  plaintiffs  and  their  servants ;  and  they  have  not 
adduced  tiny  evidence  whatever  on  the  subject.  Probably  the 
course  taken  by  the  plaintiffs'  advisers  wa^  taken  in  the  exercise 
of  a  wise  discretion;  and  it  has  actually  led  to  success  in  tlie  Full 
Court.  But  I  agree  with  Hodges  J.  I  also  think  that  when  the 
primary  Judge  has  come  to  a  definite  finding  on  a  question  cf 
fact,  as  to  which  there  is  evidence,  it  is  not  the  function  of  an 
Appeal  Court  to  determine  what  conclusion  its  members  would 
have  arrived  at  if  they  were  Judges  of  first  instance.  It  is  their 
duty  to  dismiss  the  appeal  unless  the  appellant  satisfy  them  that 
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the  primary  Judge  has  been   clearly   wrong:   Allen  v.  Quebec  H.  C.  of  A. 

1007 

Warehouse  Co,  (1);  Colonial  Securities  Trust  Co.  v.  Maasey  (2).       ^^ 
I  do  not  refer  merely  to  cases  which  turn  on  the  credibility  or      Cullen 
veracity  of  witnesses.      The  mode  in  which  witnesses  are  cross-    weiIbach 

examined,  the  kind  of  questions  put,  and  their  mode  of  answering,  Li«ht  Co.  of 

.  .  Australasia 

as  well  as  the  whole  conduct  of  the  trial,  are  matters  which  the        Ltd. 

primary  Judge  only  can  satisfactorilj''  weigh.  I  refer  to  this  hJIIJ^j. 
point  particularly,  because  it  has  been  urged  that  Lacey's  evi- 
dence was  weakened  by  his  cross-examination.  It  is  quite 
possible  that  the  answers,  as  printed,  are  to  be  explained  by  the 
form  of  the  leading  questions  put  by  counsel  in  due  exercise  of 
his  rights  as  cross-examiner. 

But  the   plaintiffs'  counsel  have  also,  in  the  argument  before 

us,  boldlj'  impugned  the  accuracy  of  the  law  both  of  the  primary 

Judge  and  of  the  Full  Court.     They  insist  that  it  is  not  enough 

for  the  defendant  to  show  prior  user  of  the  invented  article  by 

others — that  there  must  be  such  prior  user  as  puts  the  public  in 

actual  possession  of   the   invention — such  user  as  supplies  the 

public,  not  only  with  the  means  of  knowledge,  but  with  actual 

knowledge  how  to  reproduce  the  article.     The  authorities  cited 

have  been  so  fully  discussed  in  the  judgments  of  my  colleagues 

that  I  need  say  little.     Personally,  I  have  not  felt  much  doubt 

on  the  point  from  the  first,  although  I  have  found  difficulty  in 

tracing  the  precise  application  of  some  of  the  phrases  used  in  the 

numerous  judgmenta   Sec.  6  of  the  Statutes  of  Monopolies  (21  Jac. 

1  c  3)  is  the  fountain  head  of  our  patent  law.    It  is  incorporated 

by  the  Victorian  law  by  the  definition  of  "  invention  "  in  sec.  3 

of  the  Patents  Act  1890.     The  only  letters  patent  of  monopoly 

permitted  by  law  are  those  for  "  the  sole  working  or  making  of 

any  manner  of  new  manufactures  within  this  realm,  to  the  true 

and  first  inventor  and  inventors  of  such  manufactures,  which 

others  ai  the  time  of  making  such  letters  patents  and  grants 

dioU  not  use"     I  feel  strongly  that  in  cases  turning  on  Statutes, 

however  old,  the  more  steadfastly  we  keep  our  eyes  on  the  words 

of  the  Statutes  the  better.      The  Statute  is  the  beacon  light  for 

our  guidance ;  and  we  must  not  let  ourselves  be  distracted  by 

the  multitude  of  cases,  as  by  the  lights  of  mere  lamps  along  the 

U)  12  App.  CaB.,  101.  (2)  (1896)  1  Q.B.,  38. 
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H.  C.  or  A.    shore.     Of  course,  if  the  Statute  has  during  a  long  course  of 

'*       years  received  one  consistent  interpretation,  we  should  accept  that 

CuLLKN      interpretation ;  but  otherwise  we  should  not  depart  from  the 

WKisB\cii    ^^^^^'*''1»  reasonable  meaning  of  the  words.     The  decisions  in  the 

Light  Co.  op  United  States,  in  particular,  have  to  be  used  with  great  reserve 
Ltj  .        and  caution,  inasmuch  as  the  words  of  the  United  States  Statutes 
from  1793  onwards,  are  very  different  from  the  woi-ds  of  the 
Statute  of  Monopolies  (see  Bates  v.  Coe  (1).     In  the  present  case, 
McEwan  &  Co.  publicly  used  these  mantles  before  they  became 
agents  as  well  as  after.     They  sold  the  mantles  in  hundreds,  to 
various  customers;  and,  presumably,  the  customers  used  what  they 
bought.  There  is  nothing  in  the  words  of  the  Statute  about  know- 
ledge on  the  part  of  those  sliown — notliing  about  degree  of  dis- 
closure of  the  mode  of  manufacture.     No  doubt,  expressions  may 
be  found,  in  many  of  the  causes,  used  by  Judges  who  have  not 
thought  it  necessary  always  to  point  out  the  distinction  between 
user  by  the  patentee  himself ,  and  user  by  others.  Where  it  is  alleged 
that  a  patentee  has,  before  his  patent,  given  the  world  the  benefit 
of  the  invention,  thrown  it  out  freel^^  to  the  world,  as  it  were,  the 
degree  of  disclosure,  the  amount  of  knowledfije  communicated, 
may  become  very  material.     Moreover,  the  defences  of  "  not  true 
and   first  inventor,"  "  not  new  "   (or  "  known  before  "),   "  prior 
publication,"  "anticipation,"  &c.,  rest  on  facts  verj''  similar  to 
"  prior  user,"  facts  which  sometimes  merge  almost  insensibly  in 
the  facts  on  which  "  prior  user  "  is  based.     But  I  cannot  find  in 
the  authorities  cited  any  decision  to  the  effect  that,  if  an  invention 
has  been  used  before  the  patent  by  others  than  the  patentee,  the 
defence  is  bad  unless  it  be  also   shown   that   the   public  was 
supplied  with  actual  knowledge,  or  potential  knowlege,  how  to 
reproduce  the  invention.     The  case  of  Gill  v.  Coutts  <S:  Sons  (t 
Cutler  (2)   goes  a  long   way   towards   bringing   the   reasoning 
back  to  the  words  of  the  Statute.     The  present  case,  however,  i8 
comparatively  simple.     It  is  the  case  of  an  invention — not  of  * 
new  process,  but  of  a  hood  having  certain  constituents — a  hood 
which  is  an  improvement  on  a  previous  hood  made  with  other 
constituents ;    and,  assuming   that  such  a  finding  is  necessary, 
Hodges  J.  has  found  that  "  the  article  in  itself  presented  such 

(1)  8  Otto,  31.  (2)  13  R.P.C.,  125. 
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lueaus  of  knowledge  to  the  public  as  to  enable  anyone  of  ordinary   H.  C.  of  A 

ion*? 
competence  to  reproduce  the  article."     I  accept  tliis  finding  as 

correct,  and  I  regard  it  as  sufficient  to  justify  the  judgment  for      cullkn 

the  defendant,  if  knowledge  or  means  of  knowledge  should  be    ^^j^b^ch 

treated  as  an  element  in  the  defence  of  prior  user.  Light  Co.  of 

Australasia 


Appeal  allowed. 

Solicitor,  for  appellant,  C.  J.  Macfarlane,  Melbourne. 
Solicitors,  for  respondents,  Hodgson  &  Finlayson,  Melbourne. 

B.  L. 


Ltd. 


Hig^gins  J. 
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CHARLES  DECIMUS  FRANCIS  .      Appellant; 

Plaintiff, 

AND 

JOHN  LYON Respondent. 

Defendant, 

ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

Conirael  of  wUe  —  SaU  of  sheep ^Bighi  of  purehciser  to  refuse  to  accept  sheep  h.  C.  of  A. 

"  uh/U  Co  travel " — Refusal  to  accept  others  which  were  fit  to  travel — Provisional         1907. 

rt/usal —  Measure  of  damages  —  Repudiation  by  vendor  —  Sale  of  Goods  Act         ^^*.— ' 

{Q.)  1896  (60  Vict.  No.  6),  sees.  14  (2),  39,  52.  Brisbakk, 

April  26,  29, 
By  a  contract  for  the  Bale  of  a  specific  flock  of  sheep  of  a  specified  number  at  30  ;  May  1 ,  4. 

a  certain  price  per  head  of  those  delivered  and  accepted,  it  was  provided  that         

the  sheep  should  be  delivered  at  a  place  between  200  and  300  miles  from      inacsarid' 

where  the  sheep  then  were,  and  to  which  the  sheep  would  have  to  travel  on      Higgins  JJ. 

foot,  and  that  the  purchaser  should  have  the  option  of  rejecting  all  sheep 

unfit  to  travel.      By  the  law  of  Queensland  travelling  sheep  are  required  to 

travel  at  the  rate  of  six  miles  per  day.      The  destination  of  the  sheep  was 

unknown  to  the  vendor,  but  it  was  within  the  contemplation  of  the  parties 
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H.  C.  or  A.  that  they  would  have  to  travel  a  considerable  distance.     The  parchaeer  paid 

1907.  a  deposit  of  £'250,    In  an  action  by  the  purchaser  for  return  of  the  deposit 

^^""^ — '  and  for  damages  for  non-delivery  of  the  sheep,  it  appeared  that  the  vendor 

Francis  refused  to  deliver  any  of  the  sheep  unless  the  purchaser  would  agree  to  accept 

Lyon.  ^^^  P'^J  ^^^  sheep  which  were  in  fact  unfit  to  travel  more  than  one  day's  stage. 


Held,  that  this  amounted  to  a  breach  of  contract  by  the  vendor  entitling 
the  purchaser  to  a  return  of  the  deposit. 

Held,  also,  that  a  refusal  by  the  purchaser  to  accept  some  of  the  sheep 
which  he  should  have  accepted,  which  refusal  the  jury  found  the  purchaser 
was  willing  to  reconsider,  did  not  entitle  the  vendor  to  refuse  to  deliver  the 
sheep  which  the  purchaser  was  willing  to  accept. 

Held,  also,  that,  even  had  the  refusal  been  absolute  and  unjustifiable, 
provided  that  it  was  not  of  such  a  number  as  to  go  to  the  foundation  of  the 
contract,  the  vendor  would  not  have  been  entitled  to  refuse  to  deliver  those 
sheep  which  the  purchaser  was  willing  to  accept,  his  remedy  being  under 
sec.  39  of  the  ScUt  of  Goodn  Act  \%^  (Q.). 

The  jury  having  found  that  there  was  no  available  market  for  the  sheep  at 
the  place  of  delivery,  but  that  the  value  of  the  sheep  at  that  place  was  not 
more  than  the  price  agreed  to  be  paid  for  them  :  Htld  {Grijith  C.J.  dissent- 
ing), that  the  purchaser  was  only  entitled  to  nominal  damages. 

it  appeared  that  the  defendant  had  made  a  large  profit  by  the  re-sale  of  the 
sheep  :  Held  by  Griffith  C.  J.,  that  this  latter  finding  was  not  conclusive  as  to 
the  estimated  loss  directly  or  actually  resulting  in  the  ordinary  course  of 
events  from  the  sale  in  breach  oi  contract  {Sale  of  Good*  Act,  sec.  52  (2)), 
and  that  the  defendant  was  entitled  to  a  re-assessment  of  damages. 

Decision  of  Supreme  Court,  Francin  v.  Lyon,  (1906)  St.  R.  Qd.,  306, 
reversed. 

Plaintiff  (the  appellant)  agreed  in  July  1905,  to  buy  from 
defendant  (the  respondent)  6,600  specific  wether  hoggets,  to  be 
delivered  at  Barcaldine  in  October  1905,  at  6s.  per  head,  with 
right  to  reject  all  sheep  lame,  diseased,  or  unfit  to  travel ;  £260 
was  to  be  paid  at  once  by  the  plaintiff  into  the  defendant's  bank 
account,  the  balance  of  the  purchase  money  to  be  paid  when  the 
sheep  were  delivered,  and  delivery  to  be  treated  as  "  conditional " 
delivery  until  full  payment.  The  place  of  delivery  was  altered 
by  agreement  to  Ilfracombe,  and  the  £250  was  duly  paid.  On 
the  date  for  delivery  6,183  sheep  were  mustered  at  JUtaeomhe, 
and  a  sample  draft  of  663  submitted  for  the  plaintiffs  inspection. 
He  proposed  to  reject  78  as  being  "  unfit  to  travel " ;  but  the 
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defendant  insisted  that  the  plaintiff  was  bound  to  accept  and  pay 
for  all  sheep  that  were  "  fit  to  travel "  for  one  day's  stage,  and 
absolutely  refused  to  deliver  any  of  the  sheep  except  on  that      Francis 
condition.     The  plaintiff  refused  to  accede  to  this  interpretation       l^on 

of  the  meaning  of  the  contract,  whereupon  the  defendant  declared        

the  contract  at  an  end,  and  no  inspection  was  made  of  any  more 
of  the  sheep.  Shortly  afterwards  he  resold  the  sheep  at  a  con- 
siderable profit.  The  plaintiff  brought  an  action  for  damages 
for  non-delivery  of  the  sheep  and  for  recovery  of  his  deposit. 

The  defendant  paid  £250  into  Court,  with  a  denial  of  liability. 

In  answer  to  46  questions  submitted  to  them  by  Poiver  J.,  the 
jury  found,  inter  alia,  that  the  plaintiff  rejected  more  of  the 
sample  draft  of  sheep  than  he  was  properly  entitled  to  reject,  on 
the  interpretation  of  "  unfit  to  travel  "  mast  favourable  to  him- 
self;  but  that  this  rejection  was  only  provisional.  The  value  of 
the  sheep  refused  was  found  to  be  the  same  as  the  contract  price. 
The  jury  were  also  asked  to  find  what  profit  or  loss  the  plaintiff 
would  have  made  if  he  had  obtained  delivery  and  travelled  the 
sheep  and  sold  them  at  Charleville  in  March  1906  ;  but  answered 
that  there    was  no  evidence  upon  which  to  make  an  estimate.  " 

Judgment  was  then  entered  for  the  defendant  on  both  of  plain- 
tiff s  claims,  and  this  decision  was  sustained  by  the  Full  Court 
(1).  The  further  material  facts  appear  in  the  judgments.  The 
plaintiff  appealed  to  the  High  Court. 

Ryan  and  WalsJi,  for  the  appellant.  This  action  was  for  the  ven- 
dor's breach  of  contract  to  deliver  sheep  in  accordance  with  the 
terms  of  the  agreement  for  sale.  The  appellant  interpreted  the 
term  "  unfit  to  travel,"  in  accordance  with  the  Land  Act  1897  (61 
Vict.  No.  25),  sec  230,  as  meaning  all  sheep  unable  to  proceed 
towards  their  destination  at  a  rate  of  at  least  six  miles  a  day.  The 
78  sheep  he  excluded  from  the  sample  draft  of  663  were  only  a  pro- 
visional rejection ;  but  the  vendor  insisted  that  **  unfit  to  travel  " 
must  only  apply  to  sheep  that  were  unable  to  travel  for  one  day 
at  that  rate ;  and,  upon  the  appellant  objecting  to  have  this  inter- 
pretation of  the  contract  forced  upon  him,  the  vendor  wrongfully 
repudiated  the  contract.  The  jury  should  have  been  asked  whether 

(1)  (1906)  St.  R.  Qd.,  306. 
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H.  C.  OF  A.  the  appellant  was  willing  to  accept  of  the  sheep  offered  to  him  all 

that  were  reasonably  "  fit  to  travel  "  ;  they  were  only  asked  this 

Francis      question  as  to  sheep  "  fit  to  travel  "  for  one  day  ;  this  was  a  mis- 

Lyon        direction  which  resulted  in  no  proper  trial  of  the  question  at  issue. 

If  the  appellant  rejected  sheep  "fit  to  travel,"  this  would  be  ground 

for  a  counter-claim  or  action,  not  for  total  repudiation  by  the 
vendor.  The  appellant  on  his  part  never  repudiated  the  agreement; 
the  jury  found  that  he  was  "  ready  and  willing  to  accept  5,455 
sheep,"  which  was  their  proportionate  estimate  of  the  number  which 
would  have  been  accepted  from  the  whole  flock,  after  rejection  of 
such  as  were  in  his  judgment  "  unfit  to  travel,"  in  the  terms  of  the 
agreement.  The  rejection  that  he  in  fact  made  was  only  provi- 
sional, and  could  not  amount  to  a  repudiation  :  Mersey  Steel  and 
Iron  Co.  V.  Nay  lor,  Benzon  Jb  Co.  (1);  Bliym/ney  Railway  v. 
Brecon  and  MeHhyr  Tydfil  Junction  Railway  (2).  This  rule 
does  not  only  apply  to  contracts  where  delivery  is  made  by  instal- 
ments :  Howes  Bros,  v.  Qiieensland  Milling  Co.  (3) ;  Johnstone 
v.  Milling  (4).  The  appellant's  claim  to  reject  certain  doubtful 
sheep  did  not  go  to  the  root  of  the  contract ;  the  vendor's  refusal 
to  deliver  any  sheep  unless  the  appellant  submitted  to  take  them 
all  amounted  to  a  wrongful  repudiation  :  Prendeiyast  v.  Lee  (5) ; 
Bradley  d-  Son  v.  Bertoumieux  (6) ;  Oxford  v.  Provand  (7) ; 
Freeth  v.  Burr  (8). 

There  was  no  proper  trial  on  the  question  of  damages.  The 
appellant  was  not  bound  to  realize  the  sheep  at  once  if  he  had 
taken  delivery  ;  his  purpose  was  to  hold  these  sheep  to  sell  after- 
wards, and  he  is  entitled  to  substantial  damages  for  the  profits  he 
would  have  made,  of  which  there  was  sufficient  evidence :  Sale  of 
Goods  Act  1896  (60  Vict.  No.  6),  sees.  39, 52  (2) ;  Greaves  v.  Ashlin 
(9);  Biickland  &  Co.  v.  Cronibie  &  Co.  (10).  The  £250  was  not  a 
deposit  but  a  part  payment,  and  the  respondent  was  not  entitled 
to  retain  it  except  on  an  absolute  repudiation  by  the  appellant : 
Palmer  v.  Temple  (11) ;  Ex  parte  Barrell ;  In  re  Parnell  (12) ; 

(1)  9  App.  Cas.,  434.  (7)  5  Moo.  P.C.C.  (N.S.).  150. 

(2)  69  L.J.  Ch.,  813.  (8)  L.R.  9  C.P.,  208. 

(3)  8  Q.L.J.,  83.  (9)  3  Camp..  426. 

(4)  16  Q.B.D.,  460.  (10)  1  Q.L.J.,  151. 

(5)  6  V.L.R.  (L.).  411.  (11)  9  A.  &  E.,  508. 

(6)  17  V.L.R.,  144.  (12)  L.R.  10  Ch.,  512. 
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Hotve  V.  Smith  (1) ;  Levy  v.  Stogdon  (2) ;  CornwaU  v.  Henson  (3) ;  H.  c.  of  a. 
Bnijamin  an.  Sales,  5th  ed.,  pp.  954,  955 ;  Sale  of  Goods  Act  1896        J^ 
(60  Vict.  No.  6),  sees.  54, 55.  Francis 


LtUcin  and  E,  A.  Douglas,  for  the  respondent.  This  appeal  is 
merely  a  fight  as  to  whether  the  appellant  is  entitled  to  Is. 
damages  or  nothing ;  he  could  have  taken  out  the  £250  paid  into 
Court :  Order  XXVI.,  r.  6 ;  Wilson  and  GraJiame's  Practice  of 
Svbpretne  Court  of  Queensland,  p.  113. 

[Isaacs  J. — ^The  breach  of  this  contract  entitles  the  plaintiff  to 
claim  two  things,  damagas  and  return  of  deposit ;  are  not  these 
two  cau.ses  of  action  ?] 

The  appellant  was  not  ready  and  willing  to  take  delivery  of 
the  full  number  of  sheep  which  he  was  bound  to  take,  when 
offered  in  accordance  with  the  terms  of  the  agreement.  The  jury 
found  that  only  90  were  "  unfit  to  travel "  by  rail,  and  only  400 
"  unfit  to  travel "  by  road  for  one  day's  journey  ;  but  the  appellant 
rejected  a  much  greater  proportion.  The  respondent  was  right 
in  treating  this  arbitrary  refusal  as  a  repudiation  of  the  agree- 
ment. The  contract  was  indivisible ;  it  was  no  fulfilment  of  the 
contract  on  the  part  of  the  appellant  to  accept  only  such  sheep  as 
it  suited  him  to  take :  Kingdom  v.  Cox  (4) ;  Cltalmers  pn  Sale  of 
Goods  Act,  sec  30  (1),  6th  ed.,  p.  72;  Reuter  v.  Sola  (5);  Logan 
V.  Mesurier   (6) ;  Benjamin  on  Sales,  5th  ed.,  pp.  323,  698. 

[Isaacs  J. — If,  as  you  say,  the  contract  is  indivisible,  the 
wrongful  rejection  of  one  sheep  goes  to  the  root  of  the  contract. 
There  must  be  some  margin  where  a  right  of  rejection  is  given.] 

The  contract  required  the  appellant  to  perform  two  concurrent 
acts,  namely  to  take  the  full  number  of  sheep  offered  to  him  in 
the  stipulated  condition,  and  to  be  ready  and  willing  to  pay  for 
that  number  :  Bishop  v.  ShiUito  (7) ;  Loeschman  v.  Williams  (8) ; 
Ff^rrestt  ct  Son  Ltd.  v.  Aramayo  (9);  Calcutta  and  Burmah  Steam 
Navigation  Co.  v.  Be  Mattos  (10).  The  right  to  reject  does  not 
affect  the  essence  of  the  contract  if  it  is  unfairly  restricted  by  the 

(U  27  Ch.  D.,  89.  (6)  6  Moo.  P.C.C.  116. 

(2)  (1S98)  1  Ch.,  478.  (7)  2  B.  &  A.,  n.,  329. 

(3)  (1900)  2  Ch.,  298.  (8)  4  Camp.,  181. 

(4)  6  C.B.,  522,  at  p.  326.  (9)  83  L.T.,  335. 

(5)  4  C.P.D.,  239,  at  p.  247.  (10)  32  L.J.Q.B.,  322,  at  p.  335. 
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H.  C.  OF  A.  respondent ;  it  amounts  only  to  a  breach  of  warranty  :  Sale  of 
^^'  Goods  Act,  Eng.  (56  &  57  Vict.  e.  71),  see.  1 1,  and  did  not  entitle  the 
appellant  to  throw  up  the  contract  as  he  did ;  he  should  have 
accepted  all  the  sheep  offered,  and  sued  for  breach  of  warranty: 
Davis  V.  Hedges  (1^. 

[Griffith  C.J.  referred  to  Mo'ud^l  v.  Steel  (2).] 

If  this  case  depends  entirely  on  the  Sale  of  Goofls  Act  1896  (60 
Vict.  No.  6),  the  only  question  is  whether  there  was  repudiation 
on  either  side.  The  respondent  never  repudiated  the  contract; 
he  insisted  upon  its  complete  fulfilment :  Mersey  Steel  and  Iroii 
Go.  V.  Naylor,  Benzon  tt  Co.  (3);  Wkitclitr  v.  Hall  (4) ;  Romberg 
V.  Gilbert  (5). 

"  Fit  to  travel "  means  tit  to  travel  by  any  reasonable  means ; 
and  on  the  evidence  the  intention  of  the  parties  was  apparent 
that  the  sheep  were  brought  to  Ilfracombe,  a  railway  station,  in 
order  to  be  travelled  by  train.  The  jury  found  that  all  but  abont 
100  of  the  whole  6,183  were  fit  to  travel  by  rail  to  agistment 
country. 

On  the  question  of  damages,  the  appellant  cannot  claim  what 
he  might  have  made  by  a  sale  of  the  sheep  in  March,  when  they 
sold  for  10s.  6d.  a  head.  At  the  time,  and  under  the  circumstances 
surround  yig  the  breach  of  the  contract,  the  appellant  would  have 
lost  money  on  the  sheep ;  the  evidence  was  that  he  would  have 
been  lucky  to  get  rid  of  them  at  a  loss :  Mayne  on  Daviages,  7th 
ed.,  p.  19;  Thompson  v.  Marshall  (6);  Roth  &  Co.  v.  Tayset^. 
Townsend  &  Co,  (7).  The  appellant  in  fact  did  not  prove  any 
damages  to  the  satisfaction  of  the  jury,  and  no  new  trial  can  be 
ordered  where  he  is  only  entitled  at  most  to  nominal  damages : 
Macfarlane  v.  Leckiire  (H)',  Rich  v.  Strelitz  Bros.  &  Moss  (9)] 
Allan  V.  Pratt  (10).  In  any  case,  having  caused  the  breach  of 
contract,  the  appellant  is  not  entitled  to  recover  the  £250  :  F^^^ 
V.  Cassanet  (11);  Levy  v.  Stogdon  (12).  The  appellant  cannot 
succeed  either  in  trover  or  breach  of  contract :  Benjamin  o^^ 
Sales,  5th  ed.,  p.  932 ;  the  property  and  right  to  possession  were 


(1)  L.R.  6Q.B.,687. 

(2)  8  M.  &  W.,  858. 

(3)  9  App.  Cas.,  434,  at  p.  439. 

(4)  5B.  &  C.  269. 

(5)  11  Q.L.J..  96,  at  p.  101. 

(6)  3W.\V.  kkB.  (L.).  150. 


(7)  73  L.T.,  628. 

(8)  16  Moo.  P.C.C.,  181. 

(9)  4C.L.R.,601. 

(10)  13  App.  Cas.,  780. 

(11)  12L.J.C.P.,  70. 

(12)  (1898)  1  Ch.,  478,  at  p.  485. 
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not  to  pass  until  complete  payment :  Blackburn  on  Sale,  2nd  ed.,   ^-  ^-  o*"  A. 

pp.  143,  493.     The  contract  was  clearly  framed  to  reserve  the 

right  of  disposition  in  the  vendor :  Sale  of  Goods  Act,  Eng.  (56  &     Francis 

57  Vict,  c  71),  sec.  19;  the  conti^act  being  at  an  end,  neither  side 

had  an^'^  claim:  Atkviistm  v.  Smith  (1);  Ex  paHe  Chalmers;  In 

re  Edwards  (2) ;  Sale  of  Goods  Act  (Qd.)  1896  (60  Vict.  No.  6),  sec. 

41  (2);  Ogg  v.  Shuter  (3) ;  Mirabita  v.  IfYiperial  Ottoman  Bank 

(4).    It  does  not  matter  that  the  appellant  bona  fide  claimed  a 

certain  rejection :  the  rejection  he  exercised  was  so  extensive  as 

to^o  to  the  root  of  the  contract :  Ebbw  Vale  Steel,  Iron  and  Coal 

Co,  V-  Blaina  Iron  Co.  (5). 

As  to  costs :  The  appellant  should  have  taken  out,  when  he 
coald,  the  £250  paid  into  Court  by  respondent,  and  is  not  entitled 
to  costs  on  that  count,  nor  to  interest,  as  the  jury  did  not  give  it : 
Williams  v.  Ward  (6). 

[Isaacs  J.  referred  to  Fof^ater  v.  Farqultar  (7).]. 

Nominal  damages  on  the  other  count  do  not  entitle  the  appellant 
to  costs :  Beaumont  v.  Grextthead  (8) ;  Tettey  v.  Wanless  (9). 

[Isaacs  J.  referred  to  London,  Chatham,  and  Dover  Railway 
Co.  v.  South  Eastern  Railway  Co.  (10).] 

The  £250  in  any  case  swallows  up  the  Is.  for  nominal  damages, 
and  no  separate  costs  should  be  awarded  in  such  a  case :  Order 
XXVI.,  r.  6 ;  Order  XCI,  r.  3  of  Queensland  Supreme  Cotirt 
Pi'actice. 

Ryan  in  reply.  There  has  been  no  serious  contention  by  the 
respondent  that  the  appellant's  claim  of  rejection  went  to  the  root 
of  the  contract :  Sale  of  Goods  Act  1896  (60  Vict.  No.  7),  sees.  13, 
14.  The  property  in  the  goods  passed  when  the  sale  was  made  : 
Calcutta  and  Bxirmah  Steam  Navigation  Co.  v.  De  Mattos  (11). 
The  appellant's  claim  for  damages  is  for  what  he  might  reason- 
ably have  made  from  the  sale  of  these  sheep.  The  jury  were 
wrongly  limited  by  being  asked  to  find  what  profits  could  have 
heen  made  by  sale  at  Charleville  six  months  later. 

(1)  14  M.  k  W.,  695.  (7)  (1893)  1  Q.B.,  564. 

(2)  L  R.  8  Ch.,  289.  (8)  2  C.B.,  454. 

(3)  1  C.P.D.,  47.  (9)  L.R.  2  Ex.,  275. 

(4)  3  Ex.  D.,  164.  (10)  (1893)  A.C.,  429. 

(5)  6  C<»m.  Ca«.,  33.  (11)  32  L.J.Q.B.,  322,  ar  p.  328. 
(6)55L.J.Q.B.,  566. 
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H.  C.  OK  A.       [Griffith  C.J.  referred  to  Oreaves  v.  Aahlin  (1). 

Isaacs  J.  referred  to  Mayne  on  Damages,  p.  218 ;  Engell  v. 
Francis     Fitch  (2) ;  Rohitison  v.  Harnian  (3).] 
Lyok  ^^^  appellant  suffered  substantial  damage  from  the  fact  that 

these  were  specific  sheep  of  a  particular  class ;  he  could  not  go 

into  the  market  and  obtain  similar  sheep  when  refused  these. 
There  should  be  a  new  trial  for  reassessment  of  damages.  The 
jury  never  found  that  appellant  was  entitled  only  to  nominal 
damages,  and  that  cannot  be  inferred  from  their  finding. 

[HiGGiNs  J. — There  was,  upon  the  evidence,  no  difference 
between  the  market  price  of  these  sheep,  on  or  about  the  day  for 
delivery,  and  the  price  the  appellant  had  to  pay.] 

The  appellant  is  at  least  entitled  to  the  extra  price  he  would 
have  to  pay  to  obtain  similar  sheep  at  the  pla-ce  of  delivery.  Sale 
of  Goods  Act  1896  (60  Vict.  No.  7)  lays  down  a  broader  principle 
than  that  the  current  value  is  the  measure  of  damages  :  Benjamin 
oil  Sales,  5th  ed.,  pp.  986  (note  3),  987. 

[Lukin  mentioned  Thol  v.  Henderson  (4).] 

That  case  is  only  a  decision  that  the  appellant  would  not  be 
entitled  to  special  damages  for  loss  of  profits  on  a  contemplated 
resale  known  to  both  parties  if  the  jury  found  he  is  only  entitled 
to  nominal  damage^  on  the  market  value ;  also  it  is  of  no  authority 
in  face  of  Haniniond  v.  Bussey  (5). 

The  appellant  is  entitled  to  the  full  costs  in  the  Court  below, 
having  obtained  £250  and  Is.  damages:  Baylis  v.  Lintott  (6); 
Powell  V.  Viokers,  Sons  &  Mas.im  Ltd,  (7) ;  Tijiping  v.  Jepson 
(8) ;  Wood  v.  Cox  (9) ;  BriUidnt  G.  M,  Go,  v.  Craven  (10) ;  O'Con- 
nor v.  Star  Newspaper  Co,  (11);  Qv^eensland  Supreme  GoM^ft 
Practice,  Order  XXVI.,  r.  6. 

Cur.  adv,  vult 

May  4.  GRIFFITH  C.J.     This  is  an  action   brought  by   a  purchaser 

against  a  vendor,  claiming  damages  for  non-delivery  of  sheep  i*^ 


(1)  3  Camp.,  426. 

(7)  (1907)  1  K.B.,  71 

(2)  L.R.  4Q.B.,  659. 

(8)  22T.L.R.,  743. 

(3)  1  Ex.,  850. 

(9)  6T.L.R.,272. 

(4)  8Q.B.D.,457. 

(10)  9Q.L.J.,  144. 

(5)  20Q.B.I)..  79. 

(11)  68L.T.,  146. 

(6)  L.R.  8  C. P.,  345. 
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accordance  with  the  contract  of  sale.  The  contract,  which  was  H.  C.  of  a. 
dated  8th  July  1906,  described  the  subject  matter  of  it  as  6600  ^^• 
wether  weaners,  8  to  10  months  old,  then  depasturing  on  defend- 
ant a  run,  Glenlyon,  and  lately  in.spected  by  the  purchaser.  The 
sale  was,  therefore,  of  specific  chattels.  The  sheep  were  to  be 
shorn  at  Richmond  in  Northern  Queensland,  and  were  to  be 
delivered  in  the  following  October  at  Barcaldine,  which  is  a  town 
upon  the  Central  Railway,  distant  from  Richmond  by  ordinary 
roads  available  for  travelling  stock  between  200  and  300  miles. 
The  contract  contained  the  following  words  :  "  Rejections  :  lame, 
diseased,  and  sheep  unfit  to  travel."  A  sum  of  £250  was  to  be^ 
and  was,  paid  to  the  vendor  at  once  as  part  of  the  price,  and  the 
balance  was  to  be  paid  immediately  after  delivery,  which  was  to 
be  considered  as  "  conditional  delivery  "  until  actual  payment  of 
the  balance.  The  price  was  6s.  per  head,  i.e.  of  all  sheep 
delivered  and  accepted.  The  place  of  delivery  was  afterwards 
altered  by  mutual  consent  to  Ilfracombe,  another  town  on  the 
Central  Railway.  The  flock,  then  consisting  of  6183  sheep, 
arrived  at  Ilfracombe  in  October,  and  it  was  arranged  that 
delivery  should  be  given  on  the  15th  of  that  month.  It  appeared 
that  at  this  time  grass  and  water  were  scarce  in  that  part  of 
Queensland,  and  in  consequence  some  of  the  sheep  were  in  weak 
condition  on  arrival  at  Ilfracombe.  By  the  law  of  Queensland 
travelling  sheep  are  required  to  travel  at  the  rate  of  at  least  six 
miles  a  day. 

The  vendor  claimed  that  the  purchaser  was  bound  to  accept 
and  pay  for  all  sheep  in  such  a  condition  as  to  be  able  to  travel 
one  day's  stage  of  six  miles,  although  they  would  then  be  unable 
to  go  any  further.  Having  regard  to  the  condition  of  that  part 
of  Queensland,  it  must,  I  think,  be  taken  that  the  contract  was 
made  in  contemplation  of  the  fact  that  the  sheep  could  not 
remain  at  the  place  of  delivery,  but  would  have  to  be  removed  to 
some  distance.  The  plaintiff's  residence  was  near  Charleville, 
between  200  and  300  miles  further  south,  but  there  was  nothing 
in  the  facts  to  show  that  the  vendor  had  any  reason  to  suppose 
that  that  particular  locality  was  to  be  their  destination.  It 
must,  therefore,  I  think,  be  taken  to  have  been  in  the  contempla- 
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H.  C.  OP  A.  tion  of  both  parties  that  the  sheep  would  have  to  travel  for  a 

1Q07 

considerable,  though  indefinite,  distance. 

The  whole  flock  was  not  examined  by  the  plaintiff.  About  663 
of  them  w^ere  first  submitted  for  his  inspection,  of  which  he 
proposed  to  reject  78.  The  jury  found  that,  of  these  78,  10  were 
unfit  to  travel  even  6  miles,  26  were  xmfit  to  travel  for  three 
days,  and  48  were  unfit  to  travel  100  miles.  The  residue,  they 
thought,  were  fit  to  travel  100  miles  or  more.  These  upon  any 
construction  of  the  words  "fit  to  travel"  were  within  the  contract 
It  appears,  therefore,  that  the  plaintiff  claimed  to  reject  more 
sheep  than  he  was  entitled  to  do  out  of  the  first  batch  of  663. 
The  jurj^,  however,  found  that  this  rejection  was  provisional  only, 
and  that  the  plaintiff  was  willing  to  review  his  decision.  The 
defendant's  agent,  on  the  otlier  hand,  insisted  that  the  plaintiff 
was  bound  to -accept  and  pay  for  all  sheep  fit  to  travel  for  one 
day's  stage,  and  absolutely  refused  to  deliver  any  sheep  unless 
the  plaintiff  would  accept  this  interpretation  of  the  contract. 
The  plaintiff  would  not  accept  it,  whereupon  the  defendant 
refused  to  deliver  the  sheep. 

The  first  question  for  determination  is  whether  the  defendant 
was  justified  in  this  refusal.  This  depends  upon  the  meaning  of 
the  words  "  fit  to  travel."  In  my  opinion  these  words  mean  fit  at 
tlie  time  and  place  of  delivery  to  travel  on  foot  at  the  rate  of  six 
miles  a  day  for  a  reasonable  distance  under  ordinary  conditions  of 
countr\'.  Sheep  only  able  to  walk  six  miles  and  then  unable  to 
move  further  do  not,  in  my  opinion,  answer  this  descriptioa  I 
think,  therefore,  that  the  defendant's  refusal  was  a  breach  of  the 
contract.  It  was  argued  that  the  right  of  rejection  was  to  be 
exercised  at  the  place  from  which  the  sheep  were  to  start  for 
delivery.  But,  as  the  amount  of  the  price  to  be  paid  depended 
upon  the  number  of  sheep  delivered  and  accepted,  and  as  that 
number  could  not  be  ascertained  until  the  right  of  rejection  had 
been  exercised,  I  think  that  this  construction  is  untenable. 

The  defendant,  however,  contends  that,  even  if  this  be  so,  the 
plaintiff  cannot  maintain  the  action,  because  he  was  not  ready  9,ni 
willing  to  perform  the  contract  on  his  part,  i.e.,  to  accept  and 
pay  for  all  the  sheep  which  were  fit  to  travel  within  the  meaning 
of  the  contract.      In  fact,  the  plaintiff  insisted  on  performance  of 
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the  contract  as  he  understood  it,  but  it  appears,  as  already  said,   ^-  ^-  ^^  ^• 

that  he  had  made  a  mistake  as  to  the  fitness  of  some  of  the 

sheep. 

The  defendant  having  taken  up  the  position  already  stated, 
no  further  examination  of  the  rest  of  the  flock  was  made  by  the 
plaintifT.  The  jury,  apparently  on  the  assumption  that  the  663 
sheep  examined  were  a  fair  average  of  the  whole  flock,  found 
that  243  of  the  6,183  sheep  were  not  fit  to  travel  for  three  days, 
that  205  more  were  not  fit  to  travel  for  100  miles,  while  the 
sheep  which  the  plaintiff*  provisionally  refused  to  accept  would 
on  the  same  assumption  have  been  728  in  number,  as  compared 
with  448.  It  is  contended  for  the  defendant  that  this  pro- 
visional refusal  affords  a  defence  to  the  action.  I  am  disposed  to 
think  that  the  refusal,  being  provisional  only,  was  irrelevant, 
and  that  the  defendant's  wrongful  and  absolute  refusal  to  per- 
form the  contract  at  that  stage  of  the  proceedings  dispensed  with 
any  further  obligation  on  the  part  of  the  plaintiff*  to  show  his 
willingness  to  perform  the  contract  on  his  part.  But  I  will  deal 
with  the  case  on  "the  assumption  that  the  plaintiffs  refusal  to 
accept  some  sheep  which,  as  it  now  turns  out,  he  ought  to  have 
accepted  was  definite. 

The  defendant's  contention  is  not  only  that  the  plaintiflf  was 
bonnd  to  accept  and  pay  for  every  individual  sheep  which  was  in 
fact "  fit  to  travel,"  but  that  his  doing  so  was  a  condition  of  the 
contract,  a  breach  of  which  entitled-  the  vendor  to  treat  the  con- 
tract as  repudiated,  and  not  a  mere  breach  of  an  incidental  term 
of  the  contract,  to  be  compensated  in  damages. 

Sec.  14,  sub-sec  (2),  of  the  (Queensland)  Sale  of  Goods  Act  1896 
expressly  provides  that : — "  Whether  a  stipulation  in  a  contract 
of  sale  is  a  condition  the  breach  of  which  may  give  rise  to  a 
right  to  treat  the  contract  as  repudiated,  or  a  warranty  the 
breach  of  wliich  may  give  rise  to  a  claim  for  damages  but  not  to 
a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated, 
depends  in  each  case  on  the  construction  of  the  contract:  a 
stipulation  may  be  a  condition,  though  called  a  warranty  in  the 
contract." 

This  subsection  does  not  in  terms  apply  to  the  rights  of  sellers, 
but  the  rules  as  to  the  construction  of  contracts  are  the  same  as 
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39  which  provides  that: — "  When  the  seller  is  ready  and  willing 
Francis  to  deliver  the  goods,  and  requests  the  buyer  to  take  delivery,  and 
Lyox  ^'^®  buyer  does  not  within  a  reasonable  time  after  such  request 
take  delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  and  also  for 
a  reasonable  charge  for  the  care  and  custody  of  the  goods :  This 
section  does  not  affect  the  rightvS  of  the  seller  if  the  neglect  or 
refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudiation  of 
the  contract." 

The  question,  then,  is  whether  upon  a  proper  construction  of 
this  contract  it  was  the  intention  of  the  parties  that  the  right  of 
the  purchaser  to  delivery  of  any  sheep  should  depend  upon  his 
not  making  the  mistake  of  erroneously  rejecting  one  or  more 
sheep  which  a  jury  might  afterwards  think  he  should  have 
accepted.  In  Bentsen  v.  Taylor ^  Sons  &  Co.  (1),  Bowen  LJ. 
referring  to  this  question  said : — "  Of  course  it  is  often  very 
difficult  to  decide  as  a  matter  of  construction  whether  a  repre- 
sentation which  contains  a  promise,  and  which  can  only  be 
explained  on  the  ground  that  it  is  in  itself  a  substantive  part  of 
the  contract,  amounts  to  a  condition  precedent,  or  is  only  a 
wananty.  There  is  no  way  of  deciding  that  question  except  by 
looking  at  the  contract  in  the  light  of  the  surrounding  circum- 
stances, and  then  making  up  one's  mind  whether  the  intention  of 
the  parties,  as  gathered  from  the  instrument  itself,  will  best  be 
carried  out  by  treating  the  promise  as  a  warranty  sounding  only 
in  damages,  or  as  a  condition  precedent  by  the  failure  to  perform 
which  the  other  party  is  relieved  of  his  liability.  In  order  to 
decide  this  question  of  construction,  one  of  the  first  things  you 
would  look  to  is,  to  what  extent  the  accuracy  of  the  statement— 
the  truth  of  which  is  promised — would  be  likely  to  affect  the 
substance  and  foundation  of  the  adventure  which  the  contract  is 
intended  to  carry  out." 

In  the  present  case  it  was,  no  doubt,  an  implied  term  of  the 
contract  that  the  purchaser  should  accept  every  sheep  "  fit  to 
travel,"  and  that  he  would  not  exercise  his  right  of  rejection  iu 
respect  of  any  such  sheep.     But  did  a  breach  of  this  stipulation 

(I)  (1893)  2  Q.B.,  274,  at  p.  281. 
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"affect  the  substance  and  foundation  of  the  adventure  which  the   ^^  ^'  of  a. 

contract  is  intended  to  cany  out  ? "     The  sale  was  of  a  specific 

flock  of  sheep.     The  stipulation  as  to  rejection  was  to  be  observed 

at  a  future  time,  and  at  a  distant  place,  when  the  vicissitudes  of 

climate  might  render  it  very  difficult  to  ascertain  exactly  whether 

a  particular  animal  was  or  was  not  fit  to  travel,  which  is  in  any 

case  more  or  less  a  matter  of  opinion.     I  think  it  is  impossible  to 

say,  after  looking  at  the  contract  by  the  light  of  the  surrounding 

circumstances,  that  the  intention  of  the  parties  would  best  be 

carried  out  by  treating  this  promise  as  a  condition  precedent  by 

the  failure  to  perform  which  the  other  party  was  to  be  relieved 

of  his  liability.     I  adopt  what  Lord  Blackbui^n  said  in  Mersey 

Sifel  and  Iron  Co.  v.  Xaylor,  Benzon  &  Co.  (1): — "  The  rule  of 

law,  as  I  always  understood  it,  is  that  where  there  is  a  contract 

in  which  there  are  two  parties,  each  side  having  to  do  something 

(it  is  so  laid  down  in  the  notes  to  Pordage  v.  Cole  (2) ),  if  you  see 

that  the  failure  to  perform  one  part  of  it  goes  to  the  root  of  the 

contract,  goes  to  the  foundation  of  the  whole,  it  is  a  good  defence 

to  say,  *  I  am  not  going  on  to  perform  my  part  of  it  when  that 

which  is  the  root  of  the  whole  and  the  substantial  consideration 

f<ff  my  performance  is  defeated  by  your  misconduct/  " 

I  am  therefore  of  opinion  that,  even  if  the  plaintiff  absolutely 
and  unjustifiably  refused  to  accept  some  sheep  (not  being  of  such 
a  number  as  to  go  to  the  foundation  of  the  contract),  the  defendant 
was  not  entitled  to  refuse  to  deliver  the  sheep  which  the  plaintiff 
was  ^^dlling  to  accept.  Complete  redress  for  the  breach  of  this 
stipulation  would  have  been  afforded  by  the  rule  laid  down  in 
«ec  39  of  the  Sale  of  Goods  Act.  The  case  falls,  I  think,  within 
the  third  of  the  well-known  rules  formulated  in  the  notes  to 
Pordiige,  v.  Cole  (3).  "  When  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant,  and 
an  action  may  be  maintained  for  the  breach  of  the  covenant  on 
the  part  of  the  defendant,  without  averring  performance  in  the 
declaration." 

I  am  therefore  of  opinion  that  the  defence  that  the  plain- 


KW  9  App.  C»8.,  434,  at  p.  443. 
(2)  1  Wins.  Sannd.,  548  (eii.  1871). 


(3)  1  VVms.  Saund.,  548  (ed.  1871), 
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H.  C.  OF  A.  tiff  was  not  ready  and  willing  to  perform  the  contract  on  his 
part  was  not  established,  and  the  plaintiff  was  entitled  to  judg- 
ment upon  the  findings  of  the  jury. 

The  defendant,  as  to  his  depasit  of  £250,  paid  £250  into  Court 
with  a  denial  of  liability,  and  the  plaintiff  went  on  with  the 
action  claiming  substantial  damages  in  addition.  The  question 
of  damages  remains  to  be  determined. 

The  plaintiff  is,  of  course,  entitled  to  repayment  of  the  £250, 
and  probably  with  interest,  if  the  jury  had  thought  tit  to  give 
it.  He  contends  that  he  is  also  entitled  to  substantial  damages 
for  loss  of  the  bargain.  The  rule  of  damages  prescribed  by  sec. 
52  of  the  Sale  of  Goods  Act  in  the  case  of  wrongful  refusal  to 
deliver  is  as  follows  : — 

"  (2.)  The  measure  of  damages  is  the  estimated  loss  directly 

and  naturally  resulting,  in  the  ordinary  course  of  events, 

from  the  seller  s  breach  of  contract. 

"(3.)  When  there  is  an  available  market  for  the  goods  in 

question  the  measure  of  damages  is  prhnd  facie  to  he 

ascertained  by  the  difference  between  the  contract  price 

and  the  market  or  current  price  of  the  goods  at  the 

time  or  times  when  they  ought  to  have  been  delivered, 

or,  if  no  time  was  fixed,  then  at  the  time  of  the  refasal 

to  deliver." 

I  understand  the  term  "  available  market "  to  mean  that  the 

circumstances,  including  conditions  of  time  and  place,  are  such 

that  a  purchaser  having  the  purchase  money  in  his  hands  can, 

then  and  there,  if  he  so  desires,  buy  other  goods  of  the  same 

quality.    In  the  case  of  a  specific  flock  of  sheep,  of  particular  age 

and  quality,  and  to  be  delivered  in  a  particular  spot  in  the  vast 

pastoral  districts  of  Western  Queensland,  it  must  often,  I  should 

think  generally,  happen  that  these  conditions  do  not  exist.    The 

jury  found  in  effect  that  there  was  no  such  available  market  at 

which  the  plaintiff  could  have  bought  other  sheep  of  the  same 

quality  at  that  time.     Recourse  must  therefore  be  had  to  the 

general  rule  of  sub-sec.  (2). 

The  jury  found  in  answer  to  a  specific  question  that  the  value 
of  the  sheep  which  the  defendant  refused  to  deliver  was  not  on 
15tli  October  more  than  the  agreed  price.     It  appeared  that  in 
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1Q0T 

flock,  so  far  as  it  had  not  been  reduced  by  death,  at  a  price  which, 

if  the  plaintiff  had  had  the  sheep  and  sold  them  at  the  same      Francis 

price,  would  have  left  him  a  considerable  profit. 

The  jury  were  also  asked : — *'  What  amount  (if  any)  would  the 
plaintiff  have  made  or  lost  over  and  above  his  expenses  and 
probable  losses  if  the  sheep  had  been  travelled  by  him  to  Charle- 
viUe  and  sold  during  the  month  of  March  1906  ? "  to  which  they 
replied : — "  No  evidence  of  the  market  price  of  similar  sheep  to 
the  Glenlyon  sheep  in  the  month  of  March  1906  being  offered,  we 
are  unable  to  estimate  the  profit  or  loss  that  the  plaintiff  would 
have  made  had  he  travelled  such  sheep  to  Charleville." 

There  was  evidence  that  in  October  the  plaintiff  could  have 
bought  a  flock  of  sheep  of  quality  not  very  different  from  the 
Glenlyon  sheep,  but  not  for  less  than  fis.  6d.  per  head.  I  think 
that  in  the  application  of  the  statutory  rule  regard  must  be  had 
to  the  subject  matter  of  the  contract  and  the  purpose  to  which, 
according  to  the  conditions  of  time  and  place  and  the  usual 
course  of  business  in  such  matters,  the  sheep  would  probably 
be  put 

It  is  suggested  that  the  value  of  the  goods  at  the  time  of 
breach  involves  all  these  elements.     No  doubt,  in  estimating  the 
economic  value  of  a  thing  at  any  particular  time  all  these  things 
may  and  should  be  taken  into  consideration.     But  I  think  that 
the  statutory  measure  of  damages  is  not  synonymous  with  the 
difference  between  the  contract  price  and  the  value  at  the  time  of 
breach  as   that  term   is  ordinarily  understood.      That  is   the 
measure  of  damages  pi-escribed  by  the  third  sub-section,  but  only 
applies  in  its  entirety  when  there  is  an  available  market.     In  my 
opinion  the  jury  would  understand  the  question  "  what  was  the 
value  of  the  sheep,"  &c.  as  meaning  "What  was  the  price  at 
which  the  plaintiff  could  on  that  day  have  sold  them  ?"     But  he 
was  not  under  any  obligation   to  sell  them  on  that  day.     It 
appears  to  me  that,   if  the   CJourt  treats  the   answer  to   this 
question  as  an  answer  to  the  question  involved  in  the  rule  in 
sub-sec.  (2),  it  is  substituting  for  the  rule  prescribed  by  the  legis- 
lature a  rule  which  is  not  the  same,  although  its  application  may 
in  many  cases  give  the  same  answer.     See  Bank  of  England  v. 
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liKi7.  received  any  direction  as  to  the  measure  of  damages  except  such 
Francis  ^^  ^^^  implied  in  the  questions  themselves.  If  the  jury  had  been 
properly  directed,  they  might,  in  my  opinion,  upon  the  evidence 
to  which  I  have  referred,  have  awarded  a  substantial  sum  for 
damages.  I  think,  therefore,  that  he  is  entitled  to  a  fresh  assess- 
ment of  damages. 

I  understand,  however,  that  my  learned  brothers  are  of  a 
different  opinion.  In  this  view  the  plaintiff  is  entitled  to 
judgn)ent  for  £250  and  perhaps  Is.  in  addition.  He  is  also 
entitled  to  the  costs  of  the  action  up  to  payment  into  Court,  and 
to  the  costs  of  the  issues  as  to  breach  of  contract. 

I  think  that  under  the  circumstances  of  this  case,  and  having 
regard  to  the  form  of  the  pleadings,  the  claim  for  damages  in 
addition  to  the  return  of  the  deposit  should  be  regarded  as  a 
separate  cause  of  action  from  that  to  which  payment  into  Court 
was  pleaded,  and  that  the  plaintiff  is  therefore  entitled  to  such 
costs  as  he  would  be  entitled  to  on  receiving  Is.  upon  a  distinct 
cause  of  action,  unless  the  Court  for  good  cause  shown  thinks  fit 
to  deprive  him  of  them.  In  my  opinion,  even  if  the  plaintiff 
would  otherwise  be  entitled  to  the  general  costs  of  the  action, 
having  only  recovered  Is.  on  his  separate  claim  for  damages,  that 
fact  affords  good  cause  for  depriving  him  of  costs  except  such 
costs  as  he  is  entitled  to  in  respect  of  the  claim  for  the  deposit. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  and  that  judgment  should  be  entered  for  the  plaintiff 
for  £250  Is.  with  costs  up  to  payment  into  Court,  and  the  costs 
of  tlie  trial  of  the  issues  as  to  breach  of  contract  decided  in  his 
favour  (but  not  the  general  costs  of  the  action),  and  also  the  costs 
of  the  motion  for  judgment  after  verdict,  and  the  costs  of  the 
motion  to  the  Full  Court.  The  respondent  must  pay  the  costs  of 
the  appeal. 

Isaacs  J.  By  sec.  29  of  the  Sale  of  Goods  Act  1896  it  is  pro- 
vided : — "  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of 
the  buyer  to  accept  and  pay  for  them,  in  accordance  with  the 
terms  of  the  contract  of  sale." 

(1)  (1891)  A.C.,  107. 
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defendant's  obligation  to  deliver  in  accordance  with  his  contract. 
The  defendant's  answer  is  that  he  was  ready  and  willing  to 
deliver,  but  that  the  plaintiff  was  not  ready  and  willing  to  accept 
and  pay  for  the  sheep,  that  he  refused  to  accept  delivery  of  them 
and  wholly  exonerated  the  defendant  from  his  obligation  of 
delivering. 

Sec  39  of  the  code  provides  as  follows  : — "  When  the  seller  is 
ready  and  willing  to  deliver  the  goods,  and  requests  the  buyer 
to  take  delivery,  and  the  buyer  does  not  within  a  reasonable  time 
after  such  requast  take  delivery  of  the  goods,  he  is  liable  to  the 
seller  for  any  loss  occasioned  by  his  neglect  or  refusal  to  take 
delivery,  and  also  for  a  reasonable  charge  for  the  care  and 
custody  of  the  goods :  This  section  does  not  affect  the  rights  of 
the  seller  if  the  neglect  or  refusal  of  the  buyer  to  take  delivery 
amounts  to  a  repudiation  of  the  contract." 

Assuming,  therefore,  that  the  plaintiff  committed  a  breach  of 
his  obligation  to  accept  sheep,  it  is  plain  that  unless  the  defendant 
can  show  that  the  plaintiff's  conduct  amounted  to  a  repudiation 
of  the  contract,  the  defendant  was  not  entitled  to  rescind  it  by 
whollj'  refusing  to  deliver  any  of  the  sheep  at  all,  and  there- 
upon taking  them  away,  selling  them  as  his  own,  and  retaining 
the  proceeds.   The  seller  by  sec.  49,  sub-sec.  (3),  is  invested  with  all 
necessarj'^  power  to  protect  himself  by  re-sale  after  notice   of 
intention  to  re-sell  if  a  buyer  does  not  within  a  reasonable  time 
pay  or  tender  the  price.    But  this  is  not  the  provision  acted  upon 
by  the  defendant  here.    In  Rhymney  Railway  Co.  v.  Brecon  and 
Merihyr  Tydfil  Junction  Railway  Go,{l)  the  Court  of  Appeal  laid 
down  the  teats  for  determining  when  a  party  to  a  contract  is  at 
liberty  to  treat  it  as  at  an  end.     Lord  Alverstone  M.R.  said : — 
'*  It  will  be  well  to  consider  in  the  first  instance  what  conduct  on 
the  part  of  one  party  to  a  contract  justifies  the  other  party  in 
treating  it  as  at  an  end.      If  there  is  a  distinct  refusal  by  one 
party  to  be  bound  by  the  terms  of  a  contract  in  the  future,  the 
other  party  may,  in  our  opinion,  treat  the  contract  as  at  an  end. — 
See  Withers  v.  Reynolds  (2) ;  Hochster  v.  De  la  Tour  (3) ;  and 


n)69L.J.  Ch.,  813,  at  p.  818. 


(2)  1  L.J.K.B.,  30  ;  2  B.  &  Ad.,  882.        678. 


(3)  22L.J.Q.B.,455;    2  El.  fe  Bl., 
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H.  C.  Of  A.  tlie  judgment  of  Lord  Blackburn  in  Mersey  Steel  and  Iron  Go.  v. 
Nay  lor  (1).  Short  of  such  refusal,  we  think  the  true  principle  to 
be  deduced  from  all  the  cases  is  that  you  must  ascertain  whether 
the  conduct  of  the  party  who  has  broken  the  contract  is  such  that 
the  other  party  is  entitled  to  conclude  that  the  party  breaking 
the  contract  no  longer  intends  to  be  bound  by  its  provisions. 
This  part  of  the  rule  was  laid  down  by  Lord  Blackburn  in  the 
same  judgment,  where  he  says  tliat  the  rule  of  law  is  that  where 
there  is  a  contract  between  two  parties,  each  side  having  to  do 
something,  *  if  you  see  that  the  failure  to  perform  one  part  of  it 
goes  to  the  root  of  the  contract,  goes  to  the  foundation  of  the 
whole,  it  is  a  good  defence  to  say,  I  am  not  going  to  perform  my 
part  of  it  when  that  which  is  the  root  of  the  whole  and  the 
substantial  considei-ation  for  my  performance  is  defeated  by  your 
misconduct.*"  The  same  view  has  been  recently  acted  upon 
by  the  Privy  Council  in  Geoi^ge  D.  Eniery  Co,  v.  Wells  (2) 
where  Sir  Andreiv  Wilson  in  delivering  the  judgment  of  the 
Judicial  Committee,  said : — "  Then  it  was  contended  that  the 
learned  Judge  was  not  justified  in  himself  deciding  that  tlie 
breach  of  the  contract  on  the  part  of  the  company  went  to  the 
root  of  the  contract,  so  as  to  entitle  Wells  to  treat  the  contract  as 
repudiated,  and  that  a  finding  of  the  jury  on  the  point  was 
necessary.  No  doubt,  in  many  cases  whicli  can  be  imagined,  such 
a  question  would  probably  be  left  to  the  jury.  But  where  the 
question  depends,  as  it  does  here,  upon  the  construction  of  ft 
written  contract,  their  Lordships  can  see  no  reason  why  the 
Judge  should  not  decide  it  as  he  would  any  other  question  so 
arising.  In  the  familiar  case  of  Witfiers  v.  Reynolds  (3),  always 
cited  when  this  class  of  question  arises,  the  point  was  made  the 
ground  of  a  nonsuit."  In  case  of  conduct  amounting  to  a  refusal 
to  accept  according  to  the  contract  but  not  amounting  to  repudia- 
tion by  the  plaintiflf,  the  defendant  could,  if  he  thought  fit,  have 
continued  to  hold  such  sheep  as  were  wrongfully  rejected  at  the 
risk  and  expense  of  the  plaintiflf,  or  he  could  as  to  them  have 
taken  the  plaintiff^  at  his  word  and  retamed  them  for  himself. 
But  in  the  absence  of  conduct  going  to  the  root  of  the  contract, 


(1)  53  L.J.Q.B.,  at  p.  501 ;  9  App. 
Cas.,  434,  at  p.  442. 


(2)  (1906)  A.C.,  615,  at  p.  524. 

(3)  2  B.  &  Ad.,  882. 


Isaacs  J. 
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in  other  words  in  repudiation  of  the  agreement,  he  could  not  of   H-  ^-  ^'  ^' 
his  own  will  rescind  it  for  a  mere  refusal  to  ax5cept  some  of  the       v«_^ 
sheep.  Francis 

There  has  been  no  finding  that  the  plaintifTs  conduct  amounted  ^^^^j^^ 
to  repudiation,  nor  would  the  facts,  in  my  opinion,  warrant  such 
a  finding  or  conclusion.  It  is  clear  upon  the  evidence  that  the 
plaintiff  did  not  at  any  time  refuse  to  accept  sheep  that  were  fit 
to  travel.  The  utmost  he  did  was  to  provisionally  reject  78  from 
a  lot  of  663,  but  according  to  the  jury*s  tenth  finding,  which  is 
unchallenged,  he  was  willing  to  reconsider  even  these.  That  was, 
in  the  words  of  Lord  Campbell  in  Hochater  v.  De  la  Tour  (1), 
*a  passing  intention  on  the  part  of  the  (plaintiff)  which  he  may 
repent  of." 

What  he  did  insist  on,  and  very  properly  in  my  opinion,  was 
that  he  would  not  accept  the  defendant's  erroneous  definition  of 
the  expression  "  fit  to  travel,"  and  merely  because  he  would  not 
accept  that  definition  &s  the  standard  of  rejection,  the  defendant 
by  hLs  drover  acting  under  the  direct  instructions  of  the  defend- 
ant himself  definitely  and  finally  broke  off'  all  business  relations, 
took  away  the  sheep,  and  refused  to  deliver  any  of  them. 

Although  the  jury  by  a  process  of  proportional  calculation 
arrived  at  a  finding  that  the  plaintiff  was  willing  to  accept  only 
5,455  sheep,  that  cannot  be  relied  on,  because,  in  the  first  place, 
the  rejection  of  the  78  was  not  final,  and  that  was  the  basis  of 
the  whole  calculation;  and  next  they  have  assumed  that  the 
plamtiff's  judgment  and  estimate  of  the  balance  of  the  sheep 
would  necessarily  have  been  the  same  as  their  own.  Assuming, 
contrary  to  the  fact,  that  the  rejection  of  the  78  was  final,  the 
rejection  of  the  rest  of  the  5,735  or  6,090  which  the  jury  thought 
ought  to  have  been  accepted  is  purely  problematical  and 
imaginary.  The  plaintiff  had  no  opportunity  of  deciding  how 
many  he  would  reject  because  the  defendant's  representative 
would  not  allow  him  to  further  inspect.  The  result  is  that  the 
defendant  did  fail  to  deliver,  and  the  plaintiff  was  entitled  to 
recover  whatever  damages  he  sustained  :  see  sec.  52  (1). 

The  Act  by  section  52  (2)  gives  him  as  damages  the  estimated 
loss  directly  and  naturally  resulting  in  the  ordinary  course  of 

(1)  2EI.&B1.,678. 
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sub-section  are  substantially  the  lirst  part  of  the  rule  in  Hadley 
V.  Baxendale  (l)(see  Agkis  v.  Great  Wesiem  Colliery  Company 
(2).  I  do  not  understand  that  the  Statute  has  in  any  way 
altered  the  law  as  to  damages.  Special  damages  are  provided  for 
in  sec.  55  of  the  Act.  Priiiui  facie,  this  is  the  difference  between 
the  contract  price  and  the  market  or  current  price  on  the  day 
when  the  sheep  might  have  been  delivered  if  there  was  an  avail- 
able market,  sec.  52  (3),  but  as  the  jury  have  found  that,  assuming 
that  such  a  market  existed,  and  the  sheep  were  procurable,  their 
market  price  w^as  less  than  the  contract  price,  he  cannot  recover 
substantial  damages  on  the  basis  of  an  available  market.  In  the 
absence  of  a  market  he  is  entitled  to  recover  as  general  damages 
the  difference  between  the  contract  price  and  the  value  of  the 
sheep  on  the  day  when  and  at  the  place  where  they  should  have 
been  delivered.  See  Elhimjer  Acfieii-Gesellscfuifft  v.  Armstrong 
(3) ;  Hinde  v.  LiddHl  (4). 

The  value  of  the  sheep  there  and  then  depends  on  the  whole 
of  the  surrounding  circumstances.  The}^  are  to  be  assumed  to 
be  on  the  day  of  delivery  at  llfracombe  with  the  country  as  to 
feed  and  water  and  otherwise  as  it  then  actually  existed.  Future 
prospects  as  to  condition,  market,  w^ool  and  so  forth,  including 
the  chances  of  sale  in  the  ordinary  course  of  business  as  they 
would  then  present  themselves  to  a  reasonable  man,  are  proper 
elements  for  consideration  in  arriving  at  the  then  value  of  the 
sheep ;  but,  after  all  these  factors  have  been  duly  weighed,  the 
net  result  as  to  general  damages  must  be  a  sum  representing 
that  value. 

The  jury  have  fixed  the  value  of  the  sheep  as  follows : — 6,183 
were  w^orth  5s.  4d.,  5,455  worth  6s.,  and  they  have  show^n  their 
appreciation  of  the  various  elements  to  be  considered  by  stating 
how  they  arrived  at  their  values  in  the  following  terms  : — "  Hav- 
ing regard  to  the  condition  of  the  sheep,  the  condition  of  the 
district  and  the  roads,  and  the  circumstances  in  which  the  sheep 
w^ere  then  placed." 


(1)  9Exch.,  341. 

(2)  (1899)  1  Q.B.,  413,  at  p.  419. 

(3)  L.K.  9  Q.B.,  473,  at  pp.  476-7. 


(4)  L.R.,  10  Q.B,,  265,  at  pp.  269, 
270. 
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If  this  be  taken  as  determining  the  value  of  the  sheep,  it  is  1-  C  of  a 
clear  that,  apai*t  from  the  £250  handed  in   part  payment,  the 
plaintiff  is  not  entitled  to  more  than  nominal  damages. 

There  was,  in  my  opinion,  abundant  evidence  upon  which  the 
finding  can  rest. 

It  has  been  urged  that  question  44  ought  to  have  been 
answered,  namely  as  to  the  plaintiff's  probable  profit  or  loss  if  he 
had  travelled  the  sheep  to  Charleville  and  sold  them  in  March 
1906.  I  think  the  question  in  that  form  is  quite  irrelevant.  No 
foundation  for  any  special  damage  is  laid,  and  there  is  no  more 
reason  for  selecting  March  than  any  other  period.  The  prospects 
of  a  sale,  whether  in  March  or  any  other  time,  is  only  one  of  the 
elements  to  be  taken  into  account  in  arriving  at  the  value  of  the 
sheep. 

There  was  considerable  evidence  both  ways  as  to  value.  The 
only  other  sheep  to  consider  as  to  value  were  Coxon's.  The 
plaintiff  said  that  the  Glenlyon  sheep  were  a  good  class  of  sheep, 
better  than  Coxon's,  and  that  he  offered  Coxon  5s.  6d.  for  his 
Bheep  but  the  offer  was  refused.  Coxon  offered  them  a  month 
later  at  6s.  but  they  were  not  taken.  Coxon  said  he  had  a  flock 
of  about  8,600  sheep  a  long  way  better  than  the  Glenlyon  sheep, 
and  about  the  middle  of  October  he  wanted  6s.  6d.  for  them  and 
refused  6s.  No  one  purchased  them  and  the  offer  of  6s.  was  not 
renewed.  He  sold  them  on  November  21st  for  5s.  9d.  after  con- 
siderable expense  because  he  felt  forced  to.  He  gave  his  opinion 
that  the  Glenlyon  sheep  were  worth  in  October  about  4s.  unless 
somebody  had  good  grass  and  water  that  they  could  get  them  to, 
and  then  they  might  give  a  little  more  for  them.  Under  these 
circumstances  it  seems  to  me  the  jury  were  entitled,  if  they 
thoQght  fit,  to  come  to  the  conclusion  they  did. 

If  that  finding  stands  the  plaintiff  is  entitled  to  recover  the  sum 
of  £250  which  was  part  payment  of  the  price,  and  perhaps  Is. 
more.  It  does  not  signify  whether  the  £250  was  a  deposit  or  a 
part  payment  only,  because  in  either  view  it  is  impossible  in  the 
circumstances  of  this  case  that  the  defendant  should  be  allowed 
to  keep  it 
The  defendant  paid  the  £250  into  Court  without  admitting 

liability.    The  plaintiff*  might  have  taken  it  out  and  had  all  his 
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H.  C.  OF  A.  costs  without  the  expense  of  a  trial,  which  lasted  about  20  days. 
The  defendant  has  urged  that  there  was  good  cause  of  depriving 
Francis  ^h®  plaintiff  of  costs.  I  think,  acting  upon  the  case  of  Forster  v. 
Farqiiliar  (1)  there  is  good  cause  for  making  a  special  order  as 
to  casts,  and  I  agree  with  the  order  as  to  costs  pronounced  by  the 
learned  Chief  Justice. 

HiGGiNS  J.  I  have  come  to  the  same  conclusion — that  the  defen- 
dant is  liable.     I  propose,  however,  not  to  commit  myself  to  any 
precise  definition  of  the  meaning  of  the  words  "  unfit  to  travel."  It 
is  not  necessary  to  do  so ;  inasmuch  as,  even  if  the  plaintiff  did 
reject  some  sheep  that  he  was  not  entitled  to  reject, -the  defendant 
was   not   entitled   to   refuse   to   deliver   the   rest.     Mv  learned 
colleagues  have  amply  shown  in  their  judgments  that  a  wrongful 
rejection  of  some  of  the  sheep  is  not  a  matter  going  to  the  root  of 
the  contract.     There  was  no  repudiation  of  the  contract  by  the 
plaintiff;  and  if   the   defendant   thought  that  the  plaintiff  was 
rejecting  sheep  that  he  had  no  right  to  reject,  he  had  his  remedy 
in  an  action  for  non-acceptance  (sec.  51  (1)).     On  the  question  of 
damages,  I  concur  in  the  view  that   the  findings  of   the  jury 
sufiiciently  establish  that  the  plaintiff*  had  suffered  no  substantial 
damage  from  the  refusal  of  the  defendant  to  deliver.     By  their 
answer  to  question  41,  the  jury  have  found  that  the  value  of  the 
Glenlyon  sheep  was,  on  the  16th  October  4905,  5s.  4d.  per  head,  if 
you  take  the  full  number  of  6,183  sheep,  or  68.  if  you  take  about 
5,000  or  more  (the  sheep  which  were  fit  to  be  delivered).     There- 
fore, if  the  plaintiff  last  these  sheep,  he  lost  an  amount  equivalent 
to  not  more  than  6s.  per  head  ;  and  as  he  would  have  had  to  pay 
6s.  per  head  for  them,  he  lost  nothing  in  the  net  result.     The 
value  must  be  based  on  what  a  purchaser  would  give  on  that 
date,  at  that  place — having  regai-d  to  the  place,  the  time,  the 
weather,   the   prospects,    the    distance   from    market    or    from 
probable  repurchasers,  the  probable  length  of  time  before  re-sale, 
the  probable  price,  the  probable  profit — and  all  the  circumstances. 
The   probability  of    increased   price,   of  profit,  would  be  taken 
into  account.     I  had  thought  that  perhaps  there   was  a  mis- 
direction when  the  jury  returned  into  Court  to  ask  a  question  as 

(1)  (1803)  I  Q.B.,  564. 
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to  issue  44.     But  on  looking  closely  at  the  question,  and  at  the   H«  C.  op  A. 

answer  of  the  learned  Judge,  I  have  come  to  the  conclusion  that 

there  was  no  misdirection.     The  jury,  in  effect,  asked : — "  We 

have  heard  the  evidence  as  to  the  actual  sale  of  the  Glenlyon 

sheep  in  March  1906,  and  the  evidence  as  to  the  transactions 

with  regard  to  Coxon's  sheep  in  October  1905 ;  but  is  there  any 

evidence  aliunde  as  to  the  market  price  of  similar  sheep  at  these 

times  ?"  The  Judge  answered  that  there  was  no  such  evidence  as 

to  March  1906,  but  that  there  was  evidence  as  to  decrease  in 

market  values  from  August  to  October  1905. 

As  to  the  costs  of  the  action,  I  agree  with  the  proposed  order. 
The  action  was  owing  to  the  wrongul  act  of  defendant ;  the  bulk 
of  the  evidence  related  to  the  issue,  was  the  defendant  guilty  or  not 
of  this  wix)ngful  act.  The  plaintiff,  it  is  true,  has  failed  to  show 
substantial  damages  ;  but  the  damages  rested  so  much  on  opinion, 
that  the  plaintiff  cannot  be  treated  as  having  brought  this  action 
wantonly  or  frivolously.  For  the  proceedings  subsequent  to  the 
trial  the  defendant  is  responsible. 


Ajypeal  allowed.  Judgw,e/nt  for  defendant 
dUtcharged.  Judgment  to  be  entered 
foi'  plaintiff  for  ^250  Is.  with  costs  up 
to  payment  into  Cotvrt,  and  the  costs  of 
the  issiLcs  as  to  breach  of  contract  {hut 
not  including  the  genet^al  costs  of  the 
action).  Respondent  to  pay  the  costs  of 
the  m^otion  fo^^  judgment  after  verdict, 
and  costs  of  the  motion  to  the  Full 
Court.  Respondent  to  pay  costs  of 
appeal. 


Solicitors,  for  appellant,  L.  E.  HobUr,  Rockhampton,  for  J.  F. 
Lockett,  Charleville. 

Solicitors,  for  respondent,  J.  Pattison,  Rockhampton,  for  0.  R. 
Cumck,  Richmond. 

N.  G.  P. 
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M  ANTON Appellant; 

Plaintiff, 


AND 


WILLIAMS Respondent. 

(Nominal  Defendant), 

ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 

H.  C.  OF  A.    Puhfic  Streice  Act  1895  (N.S.W.)  (59   Vict.  Xo,  2o),  sees.  8,  11,  6<»  (2)— 0/^«r'« 
1907.  f^evvicea  dinpeiised  with  hy  PuNic  Service  Hoard — Gratuity — Permanent  and 

'^'— '  temporary  officer. 

f   '  *  Sec.  11  of  the  Public  Service  Act  1895  provides  that  if  it   appears  to  the 

4  wi/  1 1 

Public  Service  Board  that  a  person  employed  in  the  Public  Service  has  not 

been  appointed  by  the  Governor,  the  Board  shall  inquire  into  the  character 

lUrto;!  and'  ^^  ^^^  work  and  the  time  during  which  he  has  been  employed,   and  if  they 

Isaacs  J  J.  determine  that  his  work  is  in  its  nature  permanent,  and  that  his  services 

should  be  retained,  he  is  to  be  considered  as  having  become  a  permanent 
officer  from  the  commencement  of  the  Act ;  and  then  makes  provision  for 
compensation  to  officers  temporarily  employed  whose  services  are  dispensed 
with  under  the  Act. 

The  plaintiff  who  had  been  employed  in  the  Public  Service  for  a  number  of 
yearn,  having  been  appointed  from  time  to  time  to  various  offices,  but  not  by 
the  Governor,  was  dealt  with  by  the  Board,  after  inquiry,  as  an  officer 
temporarily  employed,  and  on  his  services  being  dispensed  with,  received 
the  allowances  provided  for  such  officers  by  sec.  11.  He  brought  an  action 
claiming  tlie  allowances  prescribed  in  the  case  of  a  permanent  officer  whose 
services  have  been  dispensed  with  under  the  Act. 

The  Supreme  Court  having  held  that  the  plaintiff  must  fail,  as  it  was  for 
the  Public  Service  Board  to  determine  whether  persons  in  his  position  were 
permanently  or  temporarily  employed,  the  High  Court  refused  to  grant 
special  leave  to  appeal  from  that  decision  on  the  ground  that  there  was  no 
reason  to  doubt  its  correctness. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court,  Mautoti  v. 
Williams,  24  N.S.W.  W.N.,  45,  refused. 

Motion  for  special  leave  to  appeal. 
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This  was  an  action  by  the  plaintiff  against  the  defendant  as   ^-  ^*  ^^^  ^' 
nominal  defendant  on  behalf  of  the  Government  of  New  South 
Wales,  in  which  the  plaintiff  claimed  to  be  entitled  to  certain     Manton 
allowances,  as  a  permanent  officer  in  the  Public  Service  within    «r,,r*,.wo 

the  meaning  of  the  Public  Service  Act  1895,  whose  services  had        

been  dispensed  with  under  the  Act.  The  defendant  pleaded  inter 
(Uia  that  the  plaintiff  was  not  a  person  permanently  employed 
in  the  Public  Service  within  the  meaning  of  the  Act.  A  verdict 
was  entered  for  the  defendant  by  consent,  and  the  Full  Court 
discharged  a  rule  ni»i  to  set  aside  the  verdict:  Manton  v. 
WiUiams  (1). 

The  plaintiff  now  moved  for  special  leave  to  appeal  from  that 
decision. 

The  facts  sufficiently  appear  in  the  judgment  of  Griffith  C.J. 

Briasenden,  for  the  plaintiff,  referred  to  Josephson  v.  Young  (2). 

Griffith  C.J.    The  plaintiff  in  this  case  seeks  special  leave  to 

appeal  from  a  decision  of  the  Supreme   Court  of  New   South 

Wales.      He  was  in  187 4>  appointed  as  a  temporary  officer  in 

the  Civil   Service   at   daily    pay.     Afterwards  in  1883  he  was 

formally  appointed  to  be  Inspector  of  Conditional  Purchases  on 

the  temporary  staff.      He  remained  in  that  employment  until 

some  time  in  1896,  when  his  services  were  dispensed  with  by  the 

Pablic  Service  Board.    He  claims  that  under  these  circumstances 

he  was  a  person  permanently  employed  in  the  Public  Service 

within  the  meaning  of  sec.  60  of  the  Public  Service  Act  1895, 

and  therefore  entitled  to  the  rights  conferred  upon  such  persons 

when  their  services  are  dispensed  with  by  the  Public  Service 

Board  under  the  provisions  of  that  Act.     The  Supreme  Court 

were  of  opinion  that  his  case  came  within  sec.  11  of  the  Act, 

which  provides  that  if  it  appeai-s  to  the  Board  that  a  person 

actually  employed  in  the  Public  Service  at  the  commencement  of 

the  Act  has  not  been  appointed  by  the  Governor,  which  is  this 

case,  the  Board  shall    inquire  into  the  character  of  the  work 

performed  by  such  person  and  the  time  during  which  he  has  been 

employed,  and  if  they  determine  that  his  employment,  work  or 

duties  are  such  as  would  be  properly  designated  permanent,  and 

(1)  24  N.8  W.  W.N.,  45.  (2)  21  N.S.W.UR.,  18S. 
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_*        considered  as  having  become  a  permanent  officer  from  the  com- 

Manton     mencement  of  the   Act  without  examination,    notwithstanding 

Williams  ^'^*^  ^®  ^*^  ^^^  appointed  by  the  Governor.  The  Supreme  CJourt 
were  of  opinion  that  the  plaintiff  was  a  person  of  that  class. 
There  is  no  doubt  that  he  was  a  person  not  appointed  by  the 
Governor,  which  apparently  is  sufficient  to  bring  him  within  the 
class  dealt  with  in  that  section.  But  it  is  contended  that  he  was 
nevertheless  in  fact  a  person  permanently  employed  in  the  service. 
It  is  clear,  however,  that  the  legislature  did  not  consider  such 
persons  as  permanently  employed,  because  they  make  special 
provision  for  their  case,  and  say  that,  if  the  Board  determine  that 
their  work  or  duties  are  such  as  should  pi-operly  be  designated  as 
permanent,  they  shall  be  considered  to  have  become  permanent 
officers  from  the  commencement  of  the  Act.  The  section  goes  on 
to  provide  that  oflScers  temporarily  employed  at  the  commence- 
ment of  the  Act,  whose  services  are  dispensed  with,  shall  be 
entitled  to  certain  rights.  The  legislature  therefore  clearly  divided 
public  servants  into  two  classes,  namely,  officers  permanently 
employed,  i.e.  officers  described  by  the  Civil  Sei*vice  Act  1884, 
which  is  to  be  read  with  this  Act,  as  persons  in  receipt  of  a 
permanent  salary,  and  other  persons  described  as  officers  tem- 
porarily employed.  I  can  see  no  reason  to  doubt  the  correctness 
of  the  decision  of  the  Supreme  Court. 

I  should  point  out  also  that  the  Public  Sei^ice  Act  1895,  by  sec 
58,  retained  the  power  of  the  Crown  to  dispense  with  the  services 
of  any  person  employed  in  the  Civil  Service,  subject  to  the  express 
provisions  of  the  Civil  Serv^ice  Act  1884. 

I  think,  therefore,  that  the  plaintiff  has  not  shown  that  he  is 
entitled  to  anything  more  than  he  has  received,  and  that  special 
leave  should  be  refused. 


Barton  and  Isaacs  JJ.  concurred. 


Special  leave  refused. 


Solicitor,  for  the  plaintiff,  H.  R,  Way, 

C.A.  W. 
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LOUISA  ELIZABETH  ANNING  Appellant; 

Plaintiff, 

AND 


\ 


.  Respondents. 


LILLIAN  CONSTANCE  ANNING,  BEAT- 
RICE LOUISA  ANNING,  KATHLEEN 
OLIVE  ANNING,  ELLA  MILDRED 
ANNING,  and  EVELYN  EDITH  ANN- 
ING (Il^FANTS) 

Defendants, 

OK  appeal  from  the  supreme  court  of 

QUEENSLAND. 

Dud  of  gift — Personally/  —  No  delivef-y  of  posaeasioft  —  Necessary  conditions  of   H.  C.  OF  A. 
trantfer — Partnership  share — Bank  deposits — Crwon  leaseholds — Chattels  per-         1907. 
¥>nal — EJfertttation  of  gijl — Creation  of  imperfect  trust — A ssigfiment— Notice         " — *"^ 
-Judicature  Act  1876  (Qd.)  (40  Vict.  No.  6),  sec.  5  {vi.)— Bills  of  Sale  Act    Bwsbakk, 
1891  {Qd,)  (55  Vict.  No.  23),  sees.  3  (i.),  4— Guardianship  and  Custody  of^P^j  24,  25 ; 
Infants  Act  1891  {Qd.)  (55  Vict.  No.  13),  sees.  3,  5.  ^^  ^' 

A  domiciled  resident  of  Queensland,  being  about  to  die,  executed  in  1899  a  ^i^^^l^  ^•^•> 
deed  of  gift  volnntarily  conveying  to  his  wife  and  several  infant  children,  in  Higgins  J  J. 
equal  shares  the  whole  of  his  personalty.  This  included  chattels  in  posses- 
sion (household  goods,  implements,  and  live  stock),  promissory  notes,  book- 
debts,  money  secured  by  mortgage  of  land  in  New  South  Wales  held  under 
the  RecU  Property  Act  (N.S.  W.),  money  on  current  account  and  fixed  deposit 
in  certain  banks,  a  Crown  leasehold  in  Queensland  called  Chudleigh  Park 
Station,  and  a  partnership  interest  in  another  pastoral  property  called  Mount 
Sturgeon.  Nothing,  beyond  the  execution  and  delivery  of  the  deed,  wus  done 
in  the  direction  of  perfecting  the  transfer  of  the  various  properties  before  the 
death  of  the  grantor,  which  occurred  a  few  days  later.  His  widow,  being 
the  executrix  of  his  will  of  realty,  and  also  legal  guardian  of  the  children 
imder  the  Guardianship  of  Infants  Act  1891  (Qd.),  brought  an  administration 
rait  against  the  children  to  decide  whether  she  was  to  share  in  the  personalty 

uider  the  deed  or  as  on  an  intestacy. 

VOL.  IV.  68 
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Annino 

V. 

An  NINO. 


Held :  The  deed  waa  intended  to  take  effect  as  an  absolute  conveyance,  and, 
if  ineffective  for  that  purpoee,  could  not  be  made  effectual  as  a  declaration  of 
trust.  The  effect  of  the  deed  depended  upon  whether  the  donor  had,  with 
regard  to  each  particular  item  of  property  in  question,  done  all  that  wm 
necessary  on  his  part  to  place  the  donees  in  the  position  of  the  donor,  m 
between  him  and  them. 

Milroy  v.  Lcrd^  4  Oe  6.  F.  ft  J.,  264,  explained  and  applied. 

Hdd  therefore  that  :~(l)  The  assignment  of  the  chattels  in  possenios  feU 
under  the  BUU  of  Sale  AH  1891  (Qd.)  (55  Vict.  No.  23),  and  was  therefore 
ineffectual  for  lack  of  registration.  But  ssmMe,  the  defect  might  be  cured,  u 
to  so  much  only  of  the  chattels  as  still  remained  in  specie,  by  registration  of 
the  deed  under  that  Act. 

(2)  The  mortgage  debt  secured  on  land  in  New  South  Wales  could  only  be 
transferred  in  the  mode  prescribed  by  the  Rtal  Property  Act  of  that  State, 
and  was  not  effectually  conveyed  by  the  deed  of  gift. 

(3)  The  Mount  Sturgeon  partnership  share,  being  purely  an  equitable 
interest,  was  effectually  conveyed  by  the  deed. 

(4)  The  Chudleigh  Park  Crown  leasehold,  which  was  by  the  law  of  Queeni* 
land  transferable  only  by  an  instrument  in  statutory  form  duly  executed  and 
registered  in  the  Lsods  Department,  was  not  effectually  conveyed  by  the 
deed. 

(5)  The  promissory  notes  did  not  pass. 

(6)  {Higgins  J.  dissenting)  the  bank  deposits  and  book-debts  did  pasa     . 

llie  money  on  deposit  was  by  the  bank  regulations  transferable  only  in  a 
certain  way  by  cheque  and  indorsement  of  the  deposit  notes.  No  expren 
notice  of  the  assignment  under  the  Judicature  Act  1876,  was  given  to  the 
banks,  but  the  manager  of  one  bank  was  given  the  deed  of  gift  to  read. 

Per  Curiam  : — The  bank  regulations  were  no  obstacle  to  transfer ;  but  the 
handing  of  the  deed  to  the  manager  was  not  a  sufficient  notice  of  assignment 
to  satisfy  the  Judicature  Act, 

Per  Oriffilh  C.J.— As  notice  could  equally  well  be  given  by  the  donees 
Mmble,  the  donor  had  done  all  that  was  necessary  on  his  part.  The  wiie 
being  a  donee,  and  legal  guardian  of  the  other  donees,  and  also  being  sppointea 
executrix  by  the  donor,  the  gift  was  perfected.  The  deed  operated  alio  at  a 
covenant  by  the  donor  to  do  nothing  which  would  prevent  the  doneei  from 
obtaining  the  benefit  of  the  gift. 

Ptr  leaacs  J.  — The  donor  had  not  perfected  the  gift,  as  he  could  have  done* 
by  giving  notice,  which  was  an  essential  factor  under  the  Judicature  Ad  '<^' 
completing  the  title ;  and  the  defect  could  not  now  be  cured  by  giving  the 
requisite  notice.  But  the  deed  of  gift  contained  an  implied  covenant  by  the 
donor  not  to  exercise  any  rights  of  ownership  over  the  property  assigDedi 
which  could  be  enforced. 
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Per  Higffitin  J.— The  donor  not  liavtng  done  all  that  he  oould  under  the  H.  G.  OF  A. 

Jwdieature  Act  have  done  to  perfect  his  gift,  the  assignment,  being  merely  1907. 

voluntary,  conld  not  be  enforced.     Neither  the  appointment  of  one  of  the  • 

dooees  as  executrix,  nor  her  guardianship  of  the  infant  donees,  was  eflfectual  Annino 

to  make  the  gift  complete.     There  was  no  allegation  in  the  statement  of  claim  Awning. 

that  there  was  auch  a  covenant  as  the  alleged  implied  covenant  of  the  deed,  

aod  no  argument  that  damages  as  for  breach  of  that  covenant  could  be 
recovered.  But  mmbU,  no  such  covenant  arises  unless  the  gift  is  effectual  ito 
pass  the  property. 

Per  OwiafH  ( HiggUvt  J.  dissenting) : — The  action  was  an  action  for  adminis- 
tration, and  coats  could  therefore  be  ordered  to  be  paid  out  of  the  estate. 

Judgment  of  Cooper  C.J.   {Awiiug  v.  Anmng^  (1906)  St.   B.  Qd.,  317), 
mried. 

William  Anning,  being  ill  in  1899,  executed  a  few  days  before 
his  decease  a  deed  poll,  freely  and    voluntarily   conveying   to 
the  appellant  (his  wife)  and  the  respondents  (his  five  children)  in 
equal  shares  all  his  personal  estate  whatsoever,  including  Chud- 
leiflfh  Park  Station,  which  was  a  leasehold  from  the  Crown,  his 
partnership   share  in  Mount  Sturgeon  Station,  all   cattle   and 
horses  thereon,   and   money  on   current  account  and   at  fixed 
deposit  in   several   banks.      Besides   these  specified   items   the 
personalty  included  jewellery,  furniture,  implements,  book-debts 
And  mortgages.      After  the  execution  of  the  deed  of  gift,  which 
was  inteaded  to  save  the  personalty  from  succession  duty,  he 
execated  a  will  of  realty.   Nothing  further  was  done  to  effectuate 
the  transfer  of  the  property  before  his  death.    The  appellant,  being 
executrix  of  the  will  and  guardian  of  the  children,  brought  an 
administration  action  against  the  respondents  to  have  it  determined 
whether  there  was  an  effectual  gift  by  the  deed  or  an  intestacy* 
In  a  similar  suit  between  the  same  parties  in  New  South  Wales 
in  1899  the  Chief  Judge  in  Equity  decided  (1)  that  the  deed  was 
intended  to  operate  as  a  donatio  mortis  cauad,  and  was  ineffectual 
(or  lack  of  delivery,  so  that  the  result  was  an  intestacy.     In  the 
present  case  Coopei*  C.J.  held  that  the  deed  was  a  valid  declara- 
tion of  trust,  operating  as  an  immediate  irrevocable  gift,  and 
constituting  the  donor  a  trustee  of  the  beneficial  interest  in  all 
the  property  concerned  except  so  much  of  it  as  was  effectually 

(1)  21  N.S.W.  L.R.  (Eq.),  13. 
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H.  C.  or  A.  passed  by  the  instrament  itself.  (Anning  v.  Arming  (1) ).  From 
'•        this  decision  the  plaintiff  now  appealed  to  the  High  Court. 


Anning 

V, 

Anning. 


Feez,  for  the  appellant  If  this  was  a  good  deed  of  gift  it  is 
admitted  that  the  chattels  in  possession  passed,  but  not  the  other 
property.  Certain  of  the  property  transferred  by  the  deed  was 
subject  to  special  conditions  of  transfer  which  were  not  fulfilled 
at  the  time  of  the  deed  or  since.  In  transfers  of  fixed  deposits 
the  banks  require  that  a  cheque  for  the  amount  shall  be  lodged 
and  the  deposit  note  endorsed  by  the  owner.  The  Chudleigh 
Park  Station,  which  was  Crown  leasehold,  could  only  be  trans- 
ferred in  accordance  with  the  special  form  prescribed  in  the 
Regulations,  Form  62,  under  the  Land  Act  1897  (61  Vict.  No.  5): 
Wilson's  Land  Acts,  p.  227.  An  imperfect  instrument  of  gift 
will  not  be  made  effectual  by  turning  it  into  a  perfect  trust.  This 
deed  was  never  intended  as  a  donatio  mortis  cciusd,  but  as  a 
complete  divesting  of  the  property.  But  the  donor  did  not  do  all 
that  was  necessary,  according  to  the  nature  of  the  property,  to 
make  the  transfer  complete :  May  on  Voltinta'i^y  Dispositians, 
2nd  ed.,  p.  402  ;  M'droy  v.  Zwrf  (2) ;  Richard.H  v.  Delbridge  (3); 
Finucane  v.  Registrar  of  Titles  (4).  An  assignment  of  an 
equitable  chose  in  action  to  a  volunteer  wilt  not  be  held  valid, 
even  though  made  by  deed,  if  the  gift  was  then  left  imperfect : 
EncyclopoidAa  of  Laws,  vol.  i.,  p.  356,  §  3. 

[HiGGiNS  J.  referred  to  Cochrane  v.  Moore  (5).] 
The  donor's  partnership  interest  in  Mount  Sturg^eon  Station 
did  not  pass  by  the  deed ;  notice  should  have  been  given  to  the 
Lands  Department  and  to  the  donor  s  partners  before  his  death ; 
and  an  interest  in  the  leaseholds  on  Mount  Sturgeon  Station  could 
only  be  transferred  in  the  statutory  form.  The  mortgages  which 
were  included  in  the  personalty  were  not  passed  by  the  deed,  as 
notice  t^  the  mortgagors  was  necessary  to  complete  the  assign- 
ment. The  donor  did  not  convey  all  the  legal  and  beneficial 
interest  in  these  properties ;  and,  if  he  had  lived,  his  assignees 
could  not  have  taken  them  from  him  or  enforced  the  completion 


(1)  (1906)  St.  R.  Qd.,  Ml. 

(2)  4  De  G.  F.  &  J.,  264,  at  p.  274. 

(3)  L.R.  18  £q.,  11,  at  p.  14. 


(4)  (1902)  St.  R.  Qd.,  76,  at  p.  88. 

(5)  25Q.B.D.,57,  at  p.  72. 


r.  '  - 


Anning. 
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of  the  gift:  Donaldson  v.  Donaldson  (l);  Re  Way's  Trusts\2).f  ^^  0.  or  A, 
Moore  v.  Ulster  Banking  Co,  (3)  ;  Partnership  Act  1891  (QdJ  //IW 
(55  Vict.   No.    5),  sec.   34;    Hardinge   v.    Cobden  (4);    /71  re     annIng-  ' 
Grifin  (5) ;  Nanney  v.  Morgan  (6).     An  assignment  of  a  purely 
eqnitable  interest  to  a  volunteer  might  be  validly  made  by  mere 
deed  of  gift ;  but  not  where,  as  in  the  present  case,  the  whole 
legal  and  equitable  interest  was  united  in  the  donor. 

Earl,  for  the  respondents.     The  deed  was  equivalent  to  a  valid 

dedaration  of  trust  of  the  Chudleigh  Park  leasehold.      It  was 

alflo  an  absolate  assignment  in  writing  of  all  choses  in  action 

comprised  in  the  estate  within  the  meaning  of  the  Judicature  Act 

1876  (Qd.)  (40  Vict.  No.  6),  sec.  5  (vi.),  and  the  requisite  notice 

in  writing  was  given  after  the  death  of  the  assignor ;  or  at  any 

nte  it  was  the  duty  of  appellant  as  testamentary  guardian  of  the 

respondents  to  give  that  notice,  and  it  does  not  lie  in  her  mouth 

to  gay  that  it   was  not  given:  Guardianship  and  Custody  of 

Infants  Act  (Qd.)  1891  (55  Vict.  No.  13),  sec.  5.     As  between  the 

assignor  and    assignees  notice   was  immaterial,  and  the  whole 

mterest  of  the  donor  passed  by  the  deed ;  he  could  not  set  up  as 

a^inst  the  donees  that  he  had  not  given  notice,  and  no  more 

remained  to  be  done  by  him  outside  the  deed.     Therefore  his 

interest  in  Mount  Sturgeon  passed  under  the  deed :  Pollock  on 

Partnership,  7  th  ed.,  p.  95 ;  Lindley  on  Partnership,  7th  ed., 

pp.  348,  396.      The  banks,  in  requiring  transfer  of  deposits  in  a 

certain  form,  were  merely  regulating  the  method  of  discharging 

their  own   obligations  to  depositors;  this  could  not  make  the 

deposits  non-assignable  by  deed  :  In  re  Dillon ;  Duffi/a  v.  Dujffin 

(7);  Anning  v.  Anning  (8). 

[H1QQIN8  J.  referred  to  WiUiams  on  Executors,  10th  ed.,  p.  593.] 

The  notice  was  properly  given  after  death,  and  when  given 

entitled  an  assignee  to  sue  in  his  own  name :  Walker  v.  Bradford 

Old  Bank  Ltd.  (9);  Read  v.  Brown  (10);  In  re  Patrick  (11); 

Gorringe  y.IrtueU  India  Rubber  and  Outta  Percha  Works  (12). 

U)  K*y,  711 ;  23  L.J.,  Ch.,  788.  (7)  44  Ch.  D.,  76. 

(2)  2  DeG.  J.  &  S.,  366.  (8)  21  N.S.  VV.  L.R.  (Eq.),  13. 

(3)  LR.  11  C.L.,  512.  (9)  12  Q.B.D.,  611. 
{i)  46  Ch.  D.,  470.  (10)  22  Q.B.D.,  128,  at  p.  132. 

(5)  (1899)  1  Ch.,  408.  (11)  (1891)  1  Ch.,  82. 

(6)  37  Ch.  D.,  346,  at  p.  361.  (12)  34  Ch.  D.,  128. 
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I  •  • 


•  •  v. 
Anniko. 


H.  C.  orA/'^Q^g  V.  Ulster  Banking  Co.  (1)  was  before  the  Irish  Jvdimtun 
'- ''  ''Act,  The  inspection  of  the  deed  by  the  bank's  manager  was 
sufficient  notice  of  the  assignment,  equivalent  to  an  express  notice 
in  writing :  Encyclopaedia  of  Laws,  2nd  ed.,  vol.  L,  p.  357 ;  Gamp 
V.  King  (2);  William  Brandt's  Sons  <fc  Co.  v.  Dunlop  Rvhber 
Co.  (3) ;  Harding  v.  HardiTig  (4). 

[Griffith  C.J.  referred  to  Lee  v.  Magrath  (5). 

Isaacs  J.  referred  to  Bateman  v.  Hunt  (6). 

HiGGlNS  J.  referred  to  Hudson  v.  Femyliough  (7).] 

The  appointment  of  the  appellant,  who  was  one  of  the  bene- 
ficiaries of  the  deed,  as  executrix  of  the  donor's  estate,  completed 
the  gift :  In  re  Grijffin  (8) ;  Strong  v.  Bird  (9).  In  In  re  Beme ; 
Reid  V.  Mclntyre  (10)  the  assignment,  though  voluntary  and  notice 
given  after  death,  was  held  valid. 

The  deed  is  good  as  an  equitable  assignment  apart  from  the 
Judicature  Act  1876  (Qd.)  (40  Vict.  No.  6) ;  Forteacue  v.  BarM 
(11) ;  no  act  remained  to  be  done  by  the  grantor:  In  re  Grij/in(8); 
Qason  v.  Rich  (12) ;  EUioU  v.  EUiott  (13) ;  Gilbert  v.  Ove^^tm  (U). 

It  having  been  possible  to  assign  debts  at  law  before  the 
Judicature  Act,  the  fact  that  the  fixed  deposits  are  choses  in 
action  makes  no  difference,  as  choses  in  action  may  be  assigned 
freely,  the  only  objection  being  to  the  form  of  action :  Master  v. 
Miller  (15);  and  the  omission  of  notice  is  immaterial:  & 
Frankish  (16);  In  re  King;  SeweU  v.  King  (17);  WiUiam 
Brdndt's  Sons  &  Go.  v.  Dunlop  Rubber  Co.  (18).  The  assignment, 
being  by  deed,  was  valid  at  law  before  the  Judicature  Act  as  be- 
tween the  assignor  and  assignee,  on  the  principle  that  the  grantor 
may  not  dei'ogate  from  his  own  deed :  Deering  v.  Famngton 
(19) ;  Caister  v.  Eccl^^  (20) ;  In  re  Patrick  (21). 

The  mortgage  debt,  under  the  New  South  Wales  Real  Property 


(1)  I.R.  11  C.L.,511. 

(2)  14  V.L.R..22. 

(3)  (1905)  A.C.,  454. 

(4)  17Q.B.D.,  442,  at  p.  444. 

(5)  10L.R.  Ir.,  313. 

(6)  (1904)2K.B.,530. 

(7)  61  L.T.,  722. 

(S)  (1899)  1  Ch.,  408. 

(9)  L.R.  18  Eq.,  315. 

(10)  26  A.L.T.,  229. 

(11)  3Myl.  &K.,36. 

(12)  19  L.R.  Ir.,  391,  at  p.  401. 


(13)  19  N.S.  W.  L.R.  (Eq.),  162. 

(14)  2  Hem.  ft  M.,  110. 

(15)  Sm.  L.C.,  11th  ed.,  vol.  U  PP- 
767,  7889. 

(16)  14N.Z.  UR..711. 

(17)  14  Ch.  D.,  179. 

(18)  (1905)  A.G.,  454,  at  p.  461. 

(19)  1  Mod.  Rep..   118;   1  Freeman 
K.R. ,  368. 

(20)  1  Raym.  (Ld.),683. 

(21)  (1891)  1  Gh.,  82. 
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although  the  securifcy  would  not  pass  because  the  assignment  was  ^     ^ 

not  in  the  form  of  the  New  South  Wales  Meal  Property  Act,  yefc  anming 

the  benefit  of  the  covenant  to  pay  was  passed  by  the  assignment :  j^^i^q 

Payne  v.  Reg,  (1).  

[Griffith  C.J. — The  transferees  under  the  deed  could  not  give 
a  discharge  for  the  mortgage.] 

Feez  in  reply.  The  deed  was  not  a  declaration  of  trust,  and  it 
was  imperfect  as  a  transfer :  May  on  Voluntary  Dispositions,  p. 
454. 

The  assignment  is  really  a  bill  of  sale  within  the  meaning  of 
the  BiUs  of  Sale  Act  1891  (Qd.)  (55  Vict.  No.  23) ;  it  was  never 
festered,  therefore  even  the  chattels  in  possession  did  not  pass, 
because  the  assignment  was  void  until  registered,  and  cannot  now 
be  registered.  The  gift  was  left  incomplete,  and  the  donor  did 
not  do  everything  that  he  could  do  and  was  necessary  to  be  done : 
West  v.  West  (2) ;  Hayes  v.  AUian^ie  Assfu/rance  Co.  (3).  Notice 
of  the  assignment  can  be  given  to  the  banks  by  the  assignor  or 
the  assignee ;  but  notice  has  not  in  fact  been  given :  Encyclo- 
Tpadia  of  Laws,  vol.  ix.,  p.  218. 

Cv/ir,  adv.  vxdt. 

Griffith  C.J.  The  question  for  determination  in  this  case  is  May  4. 
as  to  the  effect  to  be  given  to  an  instrument  under  seal  executed 
by  William  Anning  a  few  days  before  his  death,  and  alleged  to 
have  been  made  with  a  view  to  avoid  payment  of  succession 
duty.  The  instrument,  which  was  in  form  a  deed  poll,  witnessed 
that  Anning  freely  and  voluntarily  conveyed  to  his  wife  (the 
appellant)  and  his  five  infant  children  (the  respondents)  all  his 
personal  estate  of  whatsoever  nature  and  wheresoever  situate, 
including  a  station  called  Chudleigh  Park,  his  share  in  another 
pastoral  property  called  Mount  Sturgeon,  all  cattle  and  horses 
thereon,  and  all  moneys  lying  to  his  credit  in  three  banks,  to  be 
equally  divided  between  the  donees. 

In  a  suit  in  the  Supreme  Court  of  New  South  Wales  between 

(l)  (1902)  AC,  552.  (2)  9  L.R.  Ir.,  121. 

(rt)  SL.KIr.,  149, 
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the  same  parties  the  question  was  raised  whether  this  instrument 
was  intended  to  take  effect  as  a  deed  inter  vivos  or  as  a  di/imii4) 
irwrtia  catvsd,  and  A,  H.  Simpsmi,  Chief  Judge  in  Equity,  upon 
the  evidence  before  him  took  the  latter  view,  but  held  that  the 
attempted  gift  failed  to  take  effect  in  consequence  of  want  of 
delivery  of  possession. 

Upon  the  hearing  of  the  present  action  before  Cooper  C.J.  on 
oral  evidence,  that  learned  Judge  came  to  a  different  conclusion 
on  the  facts,  and  held  that  the  deed  was  intended  to  operate  as 
an  immediate  irrevocable  gift.  This  finding  of  fact  is  not 
challenged,  nor  is  it  suggested  that  the  decision  of  the  Supreme 
Court  of  New  South  Wales  concludes  the  matter  as  res  judicata. 
The  question  for  our  determination,  therefore,  is  how  far  the 
deed  was  effectual  to  pass  the  property  in  the  personal  estate  of 
the  donor. 

The  whole  law  on  the  subject  is  contained  in  the  judgment  of 
Turner  L.J.  in  Milroy  v.  Loi^d  (1): — "I  take  the  law  of  this 
Court  to  be  well  settled,  that,  in  order  to  render  a  voluntary 
settlement  valid  and  effectual,  the  settlor  must  have  done  every- 
thing which,  according  to  the  nature  of  the  property  comprised 
in  the  settlement,  was  necessary  to  be  done  in  order  to  transfer 
the  property  and  render  the  settlement  binding  upon  him.  He 
may  of  course  do  this  by  actually  transferring  the  property  to 
the  persons  for  whom  he  intends  to  provide,  and  the  provision 
will  then  be  effectual,  and  it  will  be  ecjually  effectual  if  he  ti"ans- 
f ers  the  property  to  a  trustee  for  the  purposes  of  the  settlement,  or 
declares  that  he  himself  holds  it  in  trust  for  those  purposes ;  and 
if  the  property  be  personal,  the  trust  may,  as  I  apprehend,  be 
declared  either  in  writing  or  b}^  parol ;  but,  in  oi'der  to  render  the 
settlement  binding,  one  or  other  of  these  modes  must,  as  I  under- 
stand the  law  of  this  Court,  be  resorted  to,  for  there  is  no  equity 
in  this  Court  to  perfect  an  imperfect  gift.  The  cases  I  think  go 
further  to  this  extent,  that  if  the  settlement  is  intended  to  be 
effectuated  by  one  of  the  modes  to  which  I  have  refeiTed,  the 
Court  will  not  give  effect  to  it  by  applying  another  of  those 
modes.  If  it  is  intended  to  take  effect  by  transfer,  the  Court  will 
not  hold  the  intended  transfer  to  operate  as  a  declaration  of  trust, 

(1)  4  D&G.  F.  &  J.,  264,  at  p.  274. 
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for  then  every  imperfect  instrument  would  be  made  effectual  by    H.  C.  of  a. 
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being  converted  into  a  perfect  trust." 

The  learned  Chief  Justice  thought  that  in  the  present  case  the 

donor  intended  to  constitute  himself  a  trustee  of  the  property,  and 

that  the  deed   was  therefore  effectual   as   to  all    the   property 

described  in  it.      I  am  unable  to  agree  in  this  conclusion.     It 

beems  clear  to  me  that  the  testator  intended  to  divest  himself  of 

his  legal  ownership.      The  question  therefore  arises,  and  must  be 

answered  with  respect  to  each  class  of  property  described  in  the 

deed,  whether  the  donor  did  everything  which,  according  to  the 

nature  of  the  property,  was  necessary  to  be  done   in  order  to 

transfer  the  property  and  make  the  gift  binding  upon  himself.   I 

think  that  the  words  "  necessary  to  be  done,"  as  used  by  Tut^er 

LJ.  in  Milroy  v.  Lord  (1),  mean  necessary  to  be  done  by  the 

donor.    Thus,  in  the  case  of  shares  in  a  company  which  are 

only  transferable  by  an  instrument  of  transfer  lodged  with  the 

company,  I  think  that  the  donor  has  done  all  that  is  necessary 

on  his  part  as  soon  as  he  has  executed  the  transfer.     So,  in  the 

case  of  a  gift  of  land  held  under  the  Acts  regulating  the  transfer 

of  land  by  registration,  I  think  that  a  gift  would  be  complete  on 

execution  of  the  instrument  of  transfer  and  delivery  of  it  to  the 

donee.    If,  however,  anything  remains  to  be. done  by  the  donor, 

in  the  absence  of  which  the  donee  cannot  establish  his  title  to 

the  property  as  against  a  third  person,  the  gift  is  imperfect,  and 

in  the  absence  of  consideration  the  Court  will  not  aid  the  donee 

as  against  the  donor.      But,  if  all  that  remains  to  be  done  can  be 

done  by  the  donee  himself,  so  that  he  does  not  need  the  assistance 

of  the  Court,  the  gift  is,  I  think,  complete. 

I  proceed  to  apply  this  doctrine  to  the  several  kinds  of  property 
comprised  in  the  deed  now  in  question. 

With  regard  to  some  of  the  property  no  difficulty  arises.  The 
Chudleigh  Park  Station  was  held  under  lease  from  the  Crown, 
which  by  law  was  transferable  by  an  instrument  duly  executed 
and  registered  in  the  Lands  Department.  Anning  did  not 
execute  any  such  instrument.  The  attempted  gift  of  this  lease- 
hold was  therefore  ineffectual.  The  same  consequences  follow  as 
to  certain  promissory  notes  payable  to  order,  which  the  donor 

(1)  4DeG.  F.  &  J.,284. 
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failed  to  endorse.  With  regard  to  the  donor's  share  in  the  Meant 
Sturgeon  property  and  the  stock  upon  it,  his  interest,  being 
equitable  only,  was  effectually  assigned  by  the  deed. 

With  regard  to  his  money  in  the  banks,  some  of  which  was  on 
fixed  deposit  and  some  at  current  account,  a  more  difficult  ques- 
tion arises.     The  donor  s  interests  in  all  these  funds  were  choses 
in  action.     In  Fortescue  v.  Baniett  (1),  Sir  John  Leadi  M.B., 
held  that  a  voluntary  assignment  by  deed  of  a  policy  of  life 
assurance  was  valid  and  complete  without  notice  to  the  assur- 
ance  company.     He  put  the  case  on  the  same  footing  as  an 
assignment  of  a  bond,  and  seems  to  have  thought  that,  as  all 
properly  is  assignable  in  equity  by  some  means  or  other,  and  as 
no  other   way   of  assigning  a  chose  in  action   than  by  some 
writing  can  be  suggested,  an  assignment  by  deed  is  sufficient 
In  Edivcird^  v.  Jones  (2),  however,  Lord  Cott^nham  C.  said  that 
the  decision  in   Fortescue   v.  Burnett  (I)  depended   upon   the 
relationship  of  trustee  and  cestui  que  trust  having  been  com- 
pletely created  between  the  assignor  and  assignee.     He  did  not 
elaborate  his  reasons  for  taking  this  view,  but  on  consideration 
they  will,  I  think,  be  found  to  be  these :  Although  a  legal  chose 
in  action  was  not  assignable  at  law,  a  Court  of  Elquity  would 
give  effect  to  it  by  «kllowing  the  assignee  to  sue  the  debtor  in  his 
own  name.     As  between  the  assignee  and  the  debtor  the  absence 
of  consideration  for  the  assignment  was  immaterial.     But  in  sucli 
a  suit  the  assignee  was  bound  to  join  the  assignor  as  a  defendant 
The  foundation  of  the  jurisdiction  of  the  Court  of  Equity  in  such 
a  case  wtis  that  the  assignor  would  not  take  the  necessary  action 
at  law  to  enable  the  assignee  to  get  the  benefit  of  the  assignment 
But  this  assumes  some  breach  of  duty  on  the  part  of  the  assignor, 
against  the  consequences  of  which  the  Court  will  relieve  the 
assignee.     In  the  absence  of  consideration  for  the  assignment  it 
is  clear  that  there  is  no  such  breach  of  duty,  unless  the  assignor 
has  become  a  trustee  for  the  assignee.     Another  way  of  arriving 
at  the  same  result  is  to  say  that  a  suit  by  the  assignee  of  a  ^^S*' 
chose  in  action  against  the  debtor  was  only  an  instance  of  the  class 
of  suits  by  a  cestui  que  trust  in  respect  of  trust  property  when 
the  trustee  refuses  to  take  the  necessary  steps  for  its  protection. 

(1)  3  Myl.  &  K.,  36.  (2)  1  My.  k  C,  226. 
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and  assignee  the  Court  would  not  interfere  in  the  absence  of 
valuable  consideration  for  the  assignment.  In  Ward  v.  Attdkind  annino 
(1),  Lord  Langdale  M.R.  expressed  disapproval  of  Fortescite  v.  j^^ning 
Barnett  {2)  which  he  said  stood  alone.  In  In  re  Patrick ;  Bills 
V.  Tatham  (3),  which  was  the  case  of  a  voluntary  assignment  by 
deed  of  debts  due  upon  covenants  in  bills  of  sale  which  the 
assignee  afterwards  received,  Linfidley  L.J.,  referring  to  Fortescice 
V.  Bami^tt  (2),  and  Domddson  v.  DoTtoMson  (4),  (a  case  of  an 
equitable  chose  in  action),  said  that  the  fact  that  notice  of  assign- 
ment was  not  given  to  the  debtor  did  not  render  the  gift  incom- 
plete ;  and  it  was  held  that  the  assignee  could  claim  in  the 
administration  of  his  estate  notwithstanding  the  ab^nce  of 
notice  to  the  debtors.  There  were,  however,  many  special  pro- 
visions in  the  deed  of  gift  under  consideration  in  that  case,  upon 
which  the  Court  relied,  and  which  I  think  preclude  us  from 
regarding  this  statement  of  the  law  as  one  of  general  application 
to  all  cases  of  voluntary  assignment  of  legal  choses  in  action. 

Reliance  was  placed  on  both  sides  upon  the  provisions  of  sec. 
5,  sub-sec  6,  of  the  Queensland  Judicature  Act,  which  enacts  that 
an  absolute  assignment  in  writing  of  any  debt  or  legal  chose  in 
action  ''  of  which  express  notice  shall  have  been  given  to  the 
debtor  "  shall  be  effectual  in  law  to  pass  the  legal  right  to  the 
debt  or  chose  in  action  from  the  date  of  such  notice. 

The  section  does  not  say  by  whom  the  notice  is  to  be  given, 
but  it  is,  I  think,  clear  that  it  may  be  given  either  by  the 
assignor  or  the  assignee.  In  the  present  case  no  notice  was 
given  to  the  bank.s  in  the  donor  s  lifetime,  but  in  Walker  v. 
Bradfoi'd  Old  Bank  Ltd.  (5),  it  was  held  by  the  Court  of  Appeal 
that  notice  of  a  voluntary  assignment  might  be  effectively  given 
after  the  death  of  the  assignor. 

I  think,  therefore,  that  if  after  Anning's  death  the  donees  had 
given  notice  to  the  banks  the  gift  would  have  been  perfect.  I  do 
not  think  that  the  evidence  established  such  a  notice  as  required 
by  the  Act.      It  appears  that  the  manager  of  the  bank  had  the 

U)  8Beav.,  201.  (4)  Kay,  711. 

(2)  3  Myl.  &  K.,  36.  l5)  12  Q.B.D.,  511. 

(3)  (1891),  1  Cb.,  82. 
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but  this  does  not  seem  to  me  to  be  more  than  verbal  notice-  of  the 

Anning      existence  of  the  deed  with  a  recjuest  to  read  it.       I  think  that 

.    *'•  written  notice  means  a  document  addressed  to,  and  intended  to 

Annino.  ^  ' 

be  retained  by,  the  debtor.  But,  considering  that  in  such  a  case 
the  notice  can  be  given  by  the  assignee,  I  am  disposed  to  think, 
for  the  reasons  which  I  have  already  given,  that  the  assignor  has 
by  executing  the  assignment  done  all  that  is  necessary  on  his  part 
within  the  meaning  of  the  rule  as  stated  in  Milroy  v.  Lord  (1). 

In  the  present  case,  however,  I  do  not  think  it  necessary  to 
determine  this  question.     If  A.  makes  a  voluntary  assignment  in 
writing  of  a  legal  chose  in  action  to  B.,  and  dies  before  notice  of 
the  assignment  has  been  given  to  the  debtor,  having  appointed 
B.  his  executor,  I  think  the  gift  is  complete  ;  for  A.  has  not  only 
made  the  assignment  of  the  debt,  but  has  clothed  B.  with  the  legal 
right  to  receive  and  give  a  discliarge  for  it :  In  re  Grijffin  (2). 
The  object  of  the  notice  is  to  inform  the  debtor  that  the  debt  is 
to  be  paid  to  B.  instead  of  A.,  but  if  B.  is  executor  tlie  notice 
would  be  irrelevant  for  that  purpose.      I  think  that  the  same 
consecjuences  follow  if  the  donor  appoints  one  of  seveiul  donees 
to  be  executor.      In  Lee  v.  Mag  rath  (8)  a  lady  who  had  made  a 
voluntary  assignment  of  a  debt  died  before  notice  of  the  aasign- 
ment  was  given  to  the  debtors,  and  appointed  one  of  the  debtors 
her  executor.     The  Court  of  Appeal  in  Ireland  held  that  the  debt 
was  extinguished  by  the  appointment  of  the  debtor  as  executor 
before  notice,  and  that  the  gift  of  the  debt  failed.     In  my  opinion, 
when   the   legal  right  to  receive  the  debt  is  vested  in  one  of 
several  donee«,  the  gift  is  complete,  and  d  fortiori  when,  as  in 
this  case,  the  donee  clothed  with  the  legal  right  to  receive  the 
debt  was  also  empowered  by  the  law  of  Queensland  to  give  a 
discharge  on  behalf  of  the  other  donees,  of  whose  property  she  is 
the  legal  guardian.     (See  Ouardiaiiship  of  Infants  Act  1891, 
sec.  5.) 

There  is  also,  in  my  opinion,  another  ground  for  holding  that 
in  this  case  the  donees  are  entitled  to  the  benefit  of  the  fund  in 
(juestion.      Assuming    that  the    gift,  qua   gift,  fails,    the  deed 

(1)  4  DeG.  F.  &  J.,  264.  (2)  (1899)  1  Ch.,  408. 

(3)  10L.R.  Jr.,  313. 
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nevertheless,   as   was    pointed    out   by   Knight  Birace   L.J.   in   ^-  C.  of  A. 
Kekewich  v.  Manning  (1),  operated  at  law  as  a  covenant.      The  '* 

implied  covenant  is  not  to  do  anything  which  will  have  the  effect  anmno 
of  preventing  the  donee  from  obtaining  the  benefit  of  this  annino 
donation.  A  receipt  of  the  debt  by  the  donor  or  his  executor 
before  notice  given  by  the  donee  to  the  debtor  would  be  a 
breach  of  this  obligation,  for  which  an  action  at  law  would  lie 
by  the  donee  against  the  donor  or  his  executor,  in  which 
action  the  amount  of  the  debt,  or  so  much  of  it  as  was  received 
by  the  donor  or  his  executor,  could  be  recovered :  AvZton  v. 
Atkins  (2) ;  Gerard  v.  Lewis  (3).  In  this  view  the  donees  are 
creditors  of  the  estate  for  the  amount  of  the  bank  deposits.  This 
was,  indeed,  the  way  in  which  the  case  was  presented  to  the 
Court  in  In  re  Patrick  (4). 

For  these  reasons  I  am  of  opinion  that  the  assignment  was 
effectual  as  to  the  bank  deposits.  Tliese  considerations  do  not 
apply  to  the  promissory  notes,  as  to  which  the  donees  could  not 
by  any  act  on  their  part  perfect  their  title  without  endorsement 
by  the  donor. 

Another  part  of  the  donor's  personal  estate  consisted  of  a  debt 
secured  by  a  mortgage  of  land  in  New  South  Wales  held  under 
the  Real  Property  Act  of  that  State.  By  that  Statute  it  is  pro- 
vided that  all  interests  in  land  must  be  transferred  by  a  registered 
instrument,  and  that  a  transfer  of  a  mortgage  shall  transfer  not 
only  the  right  to  the  debt  but  the  right  to  sue  for  it  in  a  Court 
of  law.  I  think  that,  as  to  this  debt,  the  donor  did  not  do  all 
that  was  necessary  on  his  part  to  confer  a  perfect  title  on  the 
donees,  and  that  the  deed  of  gift  is  therefore  ineffectual.  It  is 
suggested  that  the  debt  and  the  security  might  be  severed,  and 
that  the  assignment  of  the  debt  may  therefore  be  effectual, 
although  the  security  was  not  transferred  in  accordance  with  the 
law  of  New  South  Wales.  But  this  would,  in  my  opinion,  be 
giving  to  the  deed  an  effect  not  intended  by  the  donor. 

With  respect  to  the  horses  and  cattle  and  other  chattel  property 
capable  of  manual  delivery  comprised  in  the  deed,  the  gift  would 
be  valid  according  to  the  law  of  England,  which  allows  such 

{\)  1  De  G.  M.  &  O.,  176.  (.3)  L.R.  2  C.P.,  .305. 

(2)  18C.B.,  249.  (4)  (i891)  1  Ch.,  82. 
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H.  C.  OF  A.  property  to  be  transferred  either  by  delivery  or  by  instrument 
''  under  seal.  But  the  law  of  Queensland  is  diflFerent.  By  the 
Annino  Bills  of  Side  Act  1891  a  deed  pui-porting  to  transfer  chattels  is 
absolutely  void,  even  as  between  the  assignor  and  assignee,  until 
registered  as  prescribed  by  that  Act  The  effect  is  that  the 
property  in  chattels  in  Queensland  can  only  be  transferred 
(otherwise  than  by  a  contract  of  sale)  by  delivery  or  registered 
deed.  This  point,  which  was  not  taken  in  the  Supreme  CJourt, 
seems  to  be  fatal  to  the  donees'  claim  to  the  chattels  in  Queens- 
land, except,  perhaps,  as  to  any  still  existing  in  specie,  which  may 
pass  on  a  future  registration  of  the  deed.  It  is,  perhaps,  doubtful 
whether  the  registration,  after  a  lapse  of  so  long  a  time,  could  be 
held  to  have  this  effect.  The  chattels  came  into  the  passessionof 
the  executrix  qua  executrix,  and  it  cannot  be  maintained  that  she 
was  under  any  duty  to  register  a  deed  which  up  to  that  time  was 
quoad  haec  absolutely  void  as  against  the  donor. 

The  action  is  in  form  an  action  for  administration.  Such  an 
action  may,  of  course,  be  brought  for  the  administration  of  any 
trust  fund.  The  question  for  determination  is  as  to  the  propor- 
tions in  which  the  beneficiaries  are  entitled  to  participate  in  a 
fund  of  which  the  plaintiff  has  obtained  possession  as  executrix 
of  the  donor.  The  defendants  claim  that  she  is  a  trustee  for 
them  of  five-sixths  of  the  fund  by  virtue  of  the  deed,  while  she 
claims  that  she  is  a  trustee  of  four-sixths  only  by  reason  of  an 
intestacy.  They  also  claim  to  be  creditors  in  the  estate.  An 
action  for  the  determination  of  any  of  these  claims  is  an  action 
for  administration  in  which  the  Court  has  jurisdiction  to  order 
payment  of  the  costs  out  of  the  fund  administered. 

The  judgment  appealed  from  should  be  varied  accordingly- 
The  costs  of  both  parties  will  be  paid  out  of  the  estate  of  Anning. 

Isaacs  J.  The  deed  of  13th  June  1899  purports,  and  was 
intended  to  be,  an  immediate  voluntary  transfer  by  Willian'^ 
Anning  of  all  his  personal  property,  some  of  which  was  par- 
ticularized. It  does  not  declare  a  trust,  nor  did  the  grantor 
intend  to  create  himself  a  trustee.  His  object  was  to  part 
inatanter  with  all  his'  personal  estate,  by  this  deed.  He  did 
nothing  further  to  cairy  out  his  intention. 
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Two  propositions  applicable  to  such  an  instrument  are  now   H-  ^'  ^^  ^' 
finnly  established.  ]^ 

The  first  is  that  the  deed  must  stand  or  fall  as  a  gift  simply, 
and  if  wanting  in  any  of  the  elements  of  a  gift  it  cannot  be 
supported  as  a  trust :  see  Mil/roy  v.  L<yi'd  (1) ;  JRicIiards  v.  Del- 
bridge  {2). 

The  second  is  that  a  gift  to  be  valid  must  be  complete,  or  in 
other  words,  the  intention  of  the  donor  must  have  been  perfectly 
effectuated  so  far  as  the  nature  of  his  property  admita  Other- 
wise the  gift  must  fail,  because  without  the  aid  of  a  Court  of 
Equity  the  donees  are  unable  to  make  out  a  title  to  the  property, 
and  equity  will  not  lend  its  aid  to  complete  a  title  unless  the 
dcHiees  can  show  they  have  in  the  meantime  given  consideration, 
or  done  what  is  equivalent  to  consideration  by  acting  upon  the 
presumed  gift,  because  there  is  nothing  unconscientious  in  a  donor 
in  rehising  at  any  stage  to  perfect  a  mere  bounty.  In  Callaghan 
V.  GalUtghan  (3),  Lord  CottenJuiin  said  "  Courts  of  Equity  do  not 
decree  specific  performance  of  incomplete  gifts."  The  rule  was 
laid  down  in  the  clearest  terms  in  the  leading  case  of  Kekewich 
V.  Manning  (4). 

On  the  other  hand,  if  the  donor  has  carried  out  his  intention 
80  far  as  the  nature  of  the  property  will  allow,  equity  will  then 
exercise  its  jurisdiction  to  assist  the  donee  in  getting  in  the 
property. 

As  was  said  by  Chitty  J.  in  In  re  Ea/rl  of  Lucan ;  Hardinge 
V.  Cobden  (5)  : — "  It  is  unnecessary  to  say  in  the  case  of  a  gift, 
the  gift  must  be  complete,  and  equity  will  not  assist  in  complet- 
ing an  imperfect  gift,  though  it  is  equally  plain  that  equity  will 
protect  a  donee  who  by  a  valid  gift  has  obtained  the  title  to  the 
enjoyment  of  the  thing  that  has  been  given." 

The  material  consideration  then  is,  was  the  gift  perfect  by  the 

mere  execution  of  the  deed  ?    Apart  from  the  Bills  of  Sale  Act 

1891  it  was  necessarily  conceded  that  the  deed  itself  passed  the 

absolute  property  in  the  chattels  in  possession. 

But  as  to  the  choses  in  action  it  has  been  contended  that  none 


(l)4DeG.  F.  &  J.,264. 
|?)UR,  is  Fq.,  11. 
(3)8C1.  ft  F..374,  atp.  401. 


(4)  1  De  G.  M,  ft  G.,  176. 

(5)  45  Ch.  D.,  470,  at  p.  474. 
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H.  C.  or  A.  of   them  passed  to  the  donees.     The   argument   is   that  some 
I90i.        further  act  was  required  to  be  done  to  complete  the  transfer. 
Anning      T^^^i^  is  denied  on  the  part  of  the  donees,  and  on  the  issue  so 
raised  the  case  greatly  depends. 

Apart  from  the  effect  to  be  given  to  the  Judiccitiire  Act,  the 
true  test  as  it  appears  to  me  in  such  a  case  is  whether,  with 
regard  to  any  particular  property  under  consideration  the  donor 
had  done  all  that  is  necessary  on  his  part  to  place  the  donee  in 
his  position  as  between  themselves. 

It*  as  between  themselves  all  rights  have  been  transferred  to 
the  donee,  the  mere  fact  that  notice  of  the  transfer  is  necessary 
to  be  given  to  some  third  person  in  order  to  protect  it  is 
immaterial.  The  transfer  as  between  donor  and  donee  has  taken 
place,  and  that  is  sufficient  to  perfect  the  transaction  as  a  gift 

The  donee  has  it  completely  in  his  power  to  obtain  perfect 
protection  by  giving  the  notice,  and  this  independently  of  any 
further  act  of  the  donor.  In  Fortescue  v.  Bamett  (1)  a  policy  of 
insurance  was  voluntarily  assigned  by  deed.  Sir  John  Leach 
M.R.  held  that  the  gift  was  complete  without  delivery  of  the 
policy  because  nothing  remained  to  be  done  by  the  grantor,  and 
that,  so  far  as  the  assignment  was  concerned,  that  was  the  duty  of 
the  trustees  of  the  deed. 

In  Edivai'ds  v,  Jones  (2)  Lord  Cottenham  L.C.  refused  to  assist 
any  incomplete  gift  of  a  bond,  but  approved  of  the  principle  upon 
which  Forte.scue  v.  Bamett  (1)  was  decided.  Speaking  of  the 
judgment  of  Sir  John  Leach  the  Lord  Chancellor  said : — "  He 
put  his  decision  expressly  upon  the  fact  that  the  transaction  was 
complete — that  there  was  nothing  further  for  the  donor  or  donee 
to  do — that  the  latter /lad  nothing  to  ask  fwHher  from  tlie  donor. 
Whether  upon  the  circumstances  of  that  case,  it  was  right  or 
wrong  to  come  to  that  conclusion,  is  a  question  with  which  I 
have  nothing  to  do.  The  principle  of  the  decision  is  quite  con- 
sistent with  the  other  cases;  for  it  proceeds  upon  the  same 
grounds,  namely,  that  if  the  transaction  is  complete,  the  Court 
will  give  it  effect." 

In  Blakeley  v.  Brady  (3)  Lord  Plunket  L.C.  asks  :— "  Then  if 

(1)  3  Myl.  &  K.,  .36.  (3)  2  Dr.  &  VVal.,  311,  at  p.  326. 

(2)  1  My.  &  C,  226,  at  p.  239. 
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(4)  27  Beav.,  229,  at  p.  232. 

(5)  12  Ir.  Ch.,  289,  at  p.  303. 
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the  transaction  is  not  in  itself  illegal,  and  if  no  act  remains  to  be  R-  C-  ^^  A- 
done  by  fJie  grantor,  why  is  it  not  to  be  acted  on  as  a  valid 
and  complete  transaction  between  the  parties  ? "     His  Lordship 
approved  of  Forteacue  v.  Baimett  (1). 

In  Donaldson  v.  Donaldson  (2)  Sir  W.  Page  Wood  V.C. 
decided  that  notice  of  assignment  to  trustees  was  not  necessary 
to  perfect  the  title  of  the  assignee  of  an  equitable  chose  in  action, 
and  he  corrected  any  misapprehension  that  might  have  arisen 
from  the  observations  of  Lord  Cottenham  L.C.  in  Edwards  v. 
Jones  (3)  that  there  was  nothing  further  for  the  donor  or  donee 
to  do.  The  Vice  Chancellor  made  it  quite  clear  that,  so  long  as 
the  donees  i*equired  no  assistance  from  the  Court  against  the 
assignor,  the  Court  would  support  the  assignment.  His  Honor 
left  doubtful  one  question,  namely,  whether  the  donees  would 
have  any  remedy  against  the  donor  or  his  executors  for  after- 
wards obtaining  possession  of  the  fund.  This  doubt  has  since 
been  resolved. 

In  Pearson  v.  Amicable  Assurance  Office  (4)  effect  was  given 
to  a  voluntary  assignment  of  a  policy  of  insurance  containing  an 
irrevocable  power  of  attorney.  Sir  John  RomiUy  M.R.  laid 
stress  on  the  consideration  that  there  was  nothing  further  which 
the  assignee  could  ask  the  assignor  to  do.  His  judgment  contains 
the  following  passage  : — "  Tlie  question,  whether  anything  remains 
to  be  done  to  complete  the  assignment  of  a  policy,  is  exactly  the 
same,  whether  it  arises  on  a  voluntary  instrument  or  upon  one 
for  valuable  consideration ;  whether  it  be  one  or  the  other,  the 
question  must  be,  what  is  there  that  the  assignee  can  require  the 
^vtignoT  to  do  to  make  the  instrument  more  complete." 

In  Jastice  v.  Wyiine  (5)  Lord  Justice  Blackbnme  referred  to 
Fortescue  v.  Bamett  (1)  as  an  authority.  Lord  Chancellor  Brady 
in  the  same  case  said : — ''  An  assignment  to  a  volunteer,  if  it  be 
complete  in  form,  will  confer  a  title  upon  the  volunteer  as 
against  the  assignor  himself ;  and  that  notice  to  the  company  a 
debtor  is  wholly  unnecessary  as  between  the  assignee  and 
assignor.      Fortescue  v.  Baimett  (1)  is  a  clear  authority  to  that 
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H.  C.  OF  A.  effect ;  and  thoagh  some  observations  have  been  made  on  that 
decision,  I  find  that  it  is  now  considered  a  satisfactory  and 
binding  authority."  To  the  same  effect  is  Chrringe  v.  Irwell 
India  Rubber  and  Gutta  Percha  Woi'ks  (1)  an  equitable  assign- 
ment of  a  debt  for  value ;  In  re  Earl  of  Lucan ;  Hardinge  v. 
Cobden  (2) ;  In  re  Patrick ;  Bills  v.  Tatham  (3) ;  and  In  re 
Orijffln  (4). 

The  case  of  In  re  Patrick  (8),  although  determined  in  1890, 
had  reference  to  a  voluntary  assigment  of  debts  by  deed  dated 
August  1873.  Two  questions  were  raised,  as  Lindley  LJ.  said, 
namely,  whether  the  debts  could  have  been  recovered  by  the 
assignees  from  the  debtors  who  owe  them  to  the  settlor  without 
any  further  assistance  from  him ;  and  secondly,  whether  the 
settlor  having  himself  got  them  in  was  liable  to  make  good  to  the 
assignees  the  amoimts  received  by  him.  The  debts  were  owing  on 
bills  of  sale  given  to  the  settlor ;  he  assigned  them  and  gave  a 
power  of  attorney  to  the  trustees  of  the  assignees  to  sue  either  in 
his  name  or  their  own,  but  he  did  not  expressly  assign  either  the 
bills  of  sale  or  the  chattels  comprised  in  them.  It  was  held  that 
the  assignment  was  complete  within  the  principle  of  Kekewich  v. 
Manning  (5),  and  the  Lord  Justice  proceeded  to  say  (6): — "The 
fact  that  notice  of  the  assignment  was  not  given  to  the  debtora 
did  not  render  the  gift  incomplete.  See  Fortescwe  v.  Bameti  (7), 
and  Donaldson  v.  Donaldson  (8)." 

Then  on  the  basis  that  the  assignment  was  complete,  the  Lord 
Justice  held  that  the  settlor  having  got  in  the  debts  himself  was 
accountable  to  the  assignees  for  the  amount  got  in,  again  follow- 
ing Foi'tesctve  v.  Bamett  (7).  So  far  his  opinion  was  shared  by 
the  other  members  of  the  Court.  But  the  learned  Lord  Justice 
went  on  to  assert  a  proposition  which,  if  correct,  has  a  vei*y 
important  bearing  upon  the  present  case.  He  referred  to  two 
common  law  cases,  Gerard  v.  Lewis  (9)  and  AvMon  v.  ^^Hn8(lO), 
and  from  them  deduced  the  proposition  that  the  settlor  could 
have  been  sued  at  law  for  the  money  he  had,  in  derogation  of 


(1)  34  Ch.  1).,  12s. 

(2)  45  Ch.  I)  ,  470. 

(3)  (1S91)  lCh.,82. 

(4)  (1899)  1  Ch.,  408,  at  p.  411. 

(5)  I  DeG.  M.  &G.,  176. 


(6)  (1891)  1  Ch.,82,  atp.  87. 

(7)  3  M>1.  &  K.,  38. 

(8)  Kay,  711. 

(9)  L.R.  2  C. P.,  305. 

(10)  18C.B.,249. 
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his  assignment,  got  in  from  his  debtors.    The  other  Lord  Justices   H.  C.  of  A. 

]9(y7 

reserved  their  opinion  on  this  point.     I  shall  revert  to  this  aspect 
of  the  case  farther  on.  Anning 

Considering  the  case  apart  from  any  special  effect  of  the  Judi-  ^y^'xj,o. 
C'Siure  Act  upon  voluntary  assignments,  it  seems  plain  that  the 
question  resolves  itself  into  a  question  of  fa>ct  to  be  determined, 
regarding  each  item  of  property  separately,  whether  the  transfer 
is  complete — whether  there  was  anything  left  undone  which  the 
donee  required  to  ask  the  donor  to  do. 

The  most  important  item  in  the  dispute  was  the  money  which 
William  Anning  had  in  the  bank  on  fixed  deposit  and  not  then 
due.  The  contract  between  him  and  the  bank  was  in  writing  and 
was  simply  to  repay  at  a  fixed  date  the  principal  and  interest, 
the  sole  condition  expressed  in  the  contract  being  the  production 
of  the  deposit  receipt.  It  is  true  the  receipt  also  attempts  to  pre- 
scribe as  a  condition  that  it  is  not  transferable,  but  that  is  no  bar. 
In  re  Griffin  (1)  was  a  case  substantially  similar  to  this  with 
respect  to  the  terms  of  the  deposit. 

There  can  be  no  doubt  that  under  the  terms  of  the  deed  the 
property  in  the  documents  themselves — the  deposit  receipts — as 
pieces  of  paper,  was  intended  to  pass  and  I  think  it  did  pass  to 
the  grantees.  They  were  therefore  given  the  debt  and  the  docu- 
ments which  evidenced  it,  and  which  the  bank  required  to  be 
delivered  as  a  condition  of  repayment.  In  Barton  v.  Gainer  (2) 
Wation  B.  says  : — "  Suppose  a  person  grants  to  another  a  bond 
«Mi  the  bond  debt,  the  debt  passes  in  equity." 

It  is  necessary  to  consider  the  effect  of  the  Judicature  Act 
upon  voluntary  assignments  of  legal  choses  in  auction.  Has  it 
nuide  them  more  difficult  ?  Has  it  rendered  impossible  in  future 
Any  binding  voluntary  equitable  assignment  of  a  legal  chose  in 
action  ?  In  my  opinion  it  has.  Palles  CB.  in  Lee  v.  Magrath 
<^\  in  dealing  with  a  debt  secured  by  a  non-negotiable  promis- 
sory note,  and  the  effect  of  the  Judicature  Act  on  the  voluntary 
;  wsignment  of  such  a  debt,  said  : — "  That  Act  removed  a  debt, 
secured  as  the  present,  from  the  category  of  subjects  incapable, 
to  that  of  those  capable,  of  legal  transfer."     Upon  that  principle 

W)  IIS99)  I  Ch.,  408.  .  (2)  3  H.  &  N.,  387,  at  p.  38S. 

(3)  10  L.R.  Ir,  313,  ut  p.  320. 
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H.  C.  OF  A.  the  Irish  Court  of  Appeal  held  :  (1)  That  without  notice  of  the 
assignment  to  the  debtor  under  the  Judicature  Act  no  right 
passed  to  the  assignee ;  (2)  That  notice  to  the  maker  of  the  note 
after  extinction  of  the  debt  by  the  act  of  the  assignor  in  appoint- 
ing the  maker  his  executor  was  useless,  because  the  maker  was 
no  longer  the  debtor.  The  Chief  Baron  on  the  second  point  said 
(1): — "The  intention  of  the  Statute  was  merely  to  transfer  the 
legal  debt  as  it  actually  existed  at  the  date  of  the  notice,  and  not 
to  revive  a  debt  which  previously  had  been  paid  to  the  original 
creditor,  or  had  been  released  by  him,  or  otherwise  extinguished." 

So  long  as  the  debt  remains  a  debt  the  assignee  may  fi^ive  the 
requisite  notice  at  any  time;  Buteman  v.  Hunt  (2);  even  afterthe 
assignor's  death  :  Wdlker  v.  Bradford  Old  Bank  Ltd.  (3).  But 
it  must  be  to  the  debtor  while  he  continues  to  be  the  debtor. 

In  Wvi^f  V.  Wpi^t  (4),  ChatterUm  V.C.  in  considering  whether 
there  had  been  a  perfect  or  complete  gift  of  debentures,  which 
were  transferable  in  manner  prescribed  by  an  Act  of  Parliament, 
held  that  the  gift  was  not  complete  because  the  prescribed 
method  of  passing  the  legal  property  had  not  been  followed.  He 
.said : — *'  If  the  deed  were  delivered  to  the  secretary,  and  the 
transfer  registered  by  him,  the  legal  property  would  be  there- 
upon transferred,  and  the  gift  would  become  perfect,"  and  later 
he  observed  that  the  case  was  not  like  those  where  the  donor 
had  not  in  himself  a  property  capable  of  legal  transfer.  The 
principle  had  been  long  previously  laid  down  in  such  cases  as 
Bent  ley  v.  Mackay  (5).  There  Sir  John  RomiUy  M.R.,  s^y^""^ 
"  In  all  cases  where  the  legal  owner  intends  voluntarily  to  pW' 
with  the  property  in  favour  of  other  persons,  the  Court  requires 
everything  to  be  done  which  is  requisite  to  make  the  legal 
transfer  complete  ;  for  if  anything  remains  to  be  done,  this  Court 
will  not  be  made  an  instrument  for  perfecting  it." 

The  Jndicature  Act  prescribes  a  means  of  obtainingi  ^^^ 
merely  the  legal  remedy,  but  also  the  legal  right.  The  remedy 
is  only  incidental  to  the  right.  Notice  under  the  Act  is  ^ 
essential  factor  in  constituting  the  title :    Reotd  v.  Brown  (6)- 


(1)  10L.R.  Ir.,  313.  at  p.  319. 

(2)  (1904)  2  K.B..  530,  at  p.  538. 

(3)  12Q.B.D.,  511. 


(4)  9L.R.  Ir.,  121,  at  p.  126. 

(5)  15  Beav.,  12,  at  p.  18. 

(6)  22Q.B.D.,  128. 
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In  that  respect  it  diflers  entirely  from  notice  in  a  case  of  an  H-  ^-  ^^  ^* 
eijQitable  assignment,  which,  as  already  stated,  is  neither  neces- 
sary to  perfect  the  assignment  that  being  already  complete,  nor 
capable  of  making  effectual  the  assignment  if  otherwise  wanting. 
The  trustee  of  a  fund  which  has  been  equitably  assigned  liolds  it 
for  the  person  equitably  entitled  whoever  it  may  be,  as  he  did 
before,  and  notice  is  only  necessary  to  inform  him  of  the  change 
of  identity  of  the  person  entitled  and  to  warn  him  against  part- 
ing with  the  fund  to  the  person  who  has  in  fact  parted  with  it, 
but  whom  the  trustee  already  reasonably  and  justifiably  believes 
to  be  the  equitable  owner  (see  per  Lord  Mdcnaghten  in  Ward  v. 
Ihincombe  (1).) 

In  view  of  this  fundamental*  distinction  it  cannot  be  said  that 
an  assignment  of  a  legal  chose  in  action  is,  independently  of 
notice,  complete  and  effectual  to  pass  the  legal  estate  even  as 
between  the  assignor  and  the  assignee. 

If  the  owner  of  the  equitable  right  to  property,  or  the  owner 
of  both  the  legal  and  equitable  right  to  property,  the  legal  title 
being  unassignable  at  law,  clearly  indicates  his  intention  to  vol- 
nntarily  transfer  it  to  another,  and  there  is  no  further  act  which 
be  could  be  required  to  do,  if  the  transfer  were  supported  by 
consideration,  equity  is  satisfied  with  and  will  enforce  the  gift : 
Pearson  v.  Amicable  Assicrance  Office  (2).  But  if  there  is  any 
further  act  which  could  be  insisted  on  if  the  transaction  were  for 
value,  equity  will  not  assist  to  complete  it. 

If  the  legal  title  is  assignable  at  law  it  must  be  so  assigned  or 
equity  will  not  enforce  the  gift.  If  for  any  reason,  whether  want 
of  a  deed  by  the  assignor,  or  a  specifically  prescribed  method  of 
transfer,  or  registration,  or  statutory  notice,  the  transfer  of  the 
legal  title  is  incomplete  when  the  law  permits  it  to  be  complete, 
equity  regards  the  gift  as  still  imperfect  and  will  not  enforce  it. 
In  such  a  case,  the  fact  that  the  assignor  has  done  all  that  he  can 
be  required  to  do  is  not  applicable. 

It  has  been  argued  that  express  notice  in  writing  was  in  fact 
given  to  the  bank  because  Mr.  O'Halloran,  one  of  its  inspectors, 
had  poesession  of  the  deed.  But  the  facts  proved  in  relation  to 
its  custody  were  so  far  removed  from  any  intended  notification 

(1)  (1803)  AC,  969,  at  p.  392.  (2)  27  Beav.,  229. 
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them  as  the  requisite  notice.  I  do  not  find  it  necessary  to  deter- 
Annino  niine  whether  in  any  case  the  production  of  such  a  document 
would  satisfy  the  requirements  of  the  Statute  as  to  notice. 

I  feel  constrained,  therefore,  to  hold  that  as  to  the  money  in  the 
bank  the  gift  was  and  is  imperfect  as  a  gift :  and  next  that  there 
is  now  no  power  by  notice  under  the  Act  to  make  the  intended 
donation  complete,  and  further  that  equity  cannot  be  invoked  to 
assist  the  intended  donees.  If  there  were  nothing  more  in  the 
matter  they  would  fail.  And  if  the  assignment  were  not  under 
seal  there  would  be  nothing  more  possible  to  effectuate  the 
intended  gift. 

But  there  is  another  line  of  approach  to  this  branch  of  the 
present  case  which,  in  my  opinion,  affords  a  means  of  giving  a 
legal  effect  to  the  undoubted  intention  of  the  donor.  There  must 
always  be  a  desire  on  the  part  of  any  Court,  if  it  can  possibly 
see  its  way  to  do  so  in  accoixlance  with  law,  to  carry  out  the  real 
wishes  of  an  intending  donor,  more  particularly  under  circum- 
stances as  are  presented  in  this  case.  It  is  at  the  least  "  a  debt 
of  honour,"  and  the  Court  has,  in  exercising  its  jurisdiction  over 
the  property  of  a  lunatic,  given  effect  even  to  an  incomplete  gift 
of  a  large  sum  of  money  because  it  thought  it  was  a  debt  oi 
honour  which  ought  to  be  recognized  if  with  justice  it  could  be- 
See  In  re  Wltitakcr  (1),  which  was  a  gift  by  way  of  promissory 
note,  and  Cottoii  L.J.  referred  to  the  fact  that  at  law  no  fiujtion 
could  lie.  So  in  the  cases  of  intended  grants  Courts  of  law  have 
not  hesitated  to  imply  covenants  on  the  part  of  a  grantor  who 
had  assigned  choses  in  action  by  deed  to  the  effect  that  he  would 
do  nothing  to  derogate  from  his  deed.  In  In  re  Patrick  (2), 
Lindley  L. J.  referred  to  decisions  at  law  which  showed  "  that  the 
assignor  of  a  debt  is  liable  to  be  sued  at  law  by  the  assignee,  u 
the  assignor  himself  defeats  his  own  assignment  by  getting  in  or 
releasing  the  debt  assigned  "  ;  namely  Gerard  v.  LeivU  (3),  ^^ 
Aidtoii  V.  Atkins  (4).  Reference  to  those  cases  seems  to  bear 
out  entirely  the  view  expressed  by  Lindley  L.J. 

Avlton  V.  Atkins  (4)  was  an  action  in  which  the  plaintiff  su^ 

(1)  42  Ch.  D..  llfl.  (3)  L.R.,  2  C.P.,  305. 

(2)  (1891)  1  Ch.,  82,  at  p.  88.  (4)  18  C.B.,  249. 
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the  defendant  under  the  following  circumstances.    The  defendant   H.  C.  of  a. 
and  one  Leedham  were  lace  manufacturers  in  co-partnership,  and 
they  sold  and  by  deed  assigned  to  the  plaintiffs  all  the  co-partner-      ankin(j 
ship  debts,  money,  personal  estate,  effects,  and  property.     The      annin(j 

partnership  held  a  bill  of  exchange  for  £130  as  part  of  the  assets       

payable  to  the  defendants  order.  After  the  assignment  the 
defendant  parted  with  the  possession  of  the  bill  of  exchange  and 
thereby  prevented  the  plaintiffs  from  obtaining  the  money.  The 
declaration  averred  this  parting  with  the  possession  of  the  bill  of 
exchange  as  a  breach  of  an  implied  covenant  of  the  indenture, 
and  it  also  contained  a  count  for  conversion  of  the  bill  of  exchange. 
The  defendant  demurred  to  the  first  count  which  alleged  this 
breach  of  an  implied  covenant.  The  ground  of  demurrer  is  worth 
qooting  in  full.  It  was : — "  That  the  said  indenture  did  not 
operate  as  a  legal  assignment  of  the  debt  and  bill  of  exchange 
mentioned  in  the  first  and  second  breaches,  the  same  being  choses 
in  action,  and  the  debt  not  being  at  law  assignable,  and  the  bill 
only  being  at  law  assignable  by  indorsement;  and  that  the 
matters  sued  for  were  matters  of  partnership  account,  which 
could  not  be  investigated  at  law ;  and  that  the  first  and  second 
breaches  showed  no  covenant  or  legal  obligation  by  the  defendant 
to  pay  the  alleged  sum,  or  transfer  the  alleged  bill  to  the  plain- 
tiffs," It  was  argued  in  support  of  the  demurrer  that  the  deed 
was  only  a  conveyance  of  certain  property,  that  it  was  not  a 
deed  of  covenant,  that  no  covenant  could  be  implied,  and  that 
the  bill  of  exchange  was  only  assigned  by  indorsement.  These 
ai^oments  did  not  prevail.  The  Court  held  that  there  was  an 
implied  covenant  on  the  part  of  the  defendant  not  to  do  anything 
in  derogation  of  his  deed ;  it  also  held  that  he  did  something  in 
derogation  of  his  deed  when  he  parted  with  the  possession  of  the 
bill  of  exchange  in  such  manner  and  on  such  ten&s  as  to  incap* 
Mitate  himself,  and  thereby  to  prevent  the  plaintiffs  from  acquiring 
or  having  any  right  or  title  to  the  money  therein  specified. 

Gerard  v.  Lewis  (1)  was  a  case  in  which  the  defendant  and 
another,  who  were  shipbrokers  in  partnership,  assigned  the  debts 
owing  to  them  to  the  plaintiff,  with  the  securities  for  the  same, 
and  fall  power  in  the  names  of  the  assignees  and  authority  to  sue 

(1)  L.R.  2C.P.,30o. 
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H.  C.  OF  A.  or  compound  for  the  debts.  The  plaintiff  sued  a  debtor  and  ob- 
'•  tained  a  capias  to  hold  him  to  bail  and  the  defendant  caused  the 
sheriff  to  discharge  the  debtor — the  action  was  against  the 
defendant  upon  an  implied  covenant  that  he  would  do  no  act  in 
derogation  of  his  grant.  The  Court  held  the  action  would  lie. 
Willea  J.  said  (1) : — "  The  rule  against  assigning  a  chose  in  action 
stood  in  the  way  of  an  actual  transfer  of  the  debt,  so  as  to  enable 
the  plaintiff  to  sue  in  his  own  name ;  and,  therefore,  it  became  neces- 
sary to  give  the  power  of  attorney.  But  the  intention  of  the 
parties  in  giving  that  power  was  to  give  the  assignee  the  conduct 
and  control  of  the  litigation  necessary  for  enforcing  payment  of 
the  debts  assigned.  The  defendant,  therefore,  who  interfered  to 
thwart  or  impede  the  remedy  of  the  assignee  under  this  deed, 
unquestionably  broke  the  covenant  implied  from  the  words 
*  with  full  power  and  authority  ...  to  ask,  demand,  sue  for, 
recover,  &c.,  the  said  debts,  or  any  of  them.'  " 

The  case  of  Deering  v.  FarriiK/fon  (2),  is  greatly  in  point.  An 
action  of  covenant  was  brought  upon  a  deed  by  which  the 
defendant  assignavit  et  transposuit  all  the  money  which  should 
be  allowed  by  any  order  of  a  foreign  State  to  come  to  him  in 
lieu  of  his  share  in  a  ship.  It  was  argued  that  an  action  of 
covenant  would  not  lie,  and  also  that  an  assignment  transferring, 
when  it  cannot  transfer,  signifies  nothing.  From  the  report  in 
this  case  in  1  Freeman  K.B.,  368,  the  latter  objection  is  put  thus: 
— Admitting  they  would  amount  to  an  implicit  covenant,  yet 
this  being  to  transfer  a  chose  in  action,  and  so  void,  the  implicit 
covenant  is  also  void.  But  it  is  a  covenant,  and  then  it  is  all 
one  as  if  he  had  covenanted  that  he  should  have  all  the  money 
he  should  recover  for  his  loss  in  such  a  ship.  In  Caiskry- 
Eccles  (3),  and  in  Seignorett  v.  Nogtvire  (4),  Lord  Holt  CJ. 
referred  with  approval  to  Deering  v.  Fai*rington  (2). 

In  Ward  v.  Audland  (5),  Parke  B.  said : — "  Deering  v.  Far- 
rington  (2)  shows,  than  an  assignment  and  transfer  of  a  chattel 
creates  an  implied  covenant  against  the  assignor  and  all  who 
claim  under  him,  though  it  may  convey  no  title  to  the  grantee." 


(1)  L.R.  2  C.P.,  305,  at  p.  309. 

(2)  1    Mod.   Rep.,  113;   1  Freeman 
K.B.,  368. 


(.S)  1  Raym.  (Ld.),  683. 

(4)  2  Raym.  (Ld.).  1241. 

(5)  16  M.  &W.,  862,  at  p.  872. 
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The  governing  principle  was  enunciated  in  Stirling  v.  Maitland   h.  C.  of  A. 
(1),  when  Gockbum  CJ.  said : — "  I  look  on  the  law  to  be  that,  if        1907. 
a  party  enter  into  an  arrangement  which  can  only  take  effect  by 
the  continuance  of  a  certain  existing  state   of   circumstances,  v. 

there  is  an  implied  engagement  on  his  part  that  he  shall  do      ' * 

nothing  of  his  own  motion  to  put  an  end  to  that  state  of  circum- 
stances, under  which  alone  the  arrangement  can  be  operative.  I 
agree  that  if  the  company  had  come  to  an  end  by  some  indepen- 
dent circumstance,  not  created  by  the  defendants  themselves,  it 
might  very  well  be  that  the  covenant  would  not  have  the  effect 

•  contended  for  ;  but  if  it  is  put  an  end  to  by  their  own  voluntary 

•  act,  that  is  a  breach  of  covenant  for  which  the  plaintifi*  may  sue." 

Itainlyn  &  Co.  v.  Wood  &  Co.  (2),  was  a  case  in  which  the 
Court  declined  to  imply  a  covenant  because  it  was  not  necessary, 
but  the  principle  above  stated  was  recognized  and  reasserted. 

Applying  that  principle,  and  in  order  to  attribute  proper 
efficacy  to  the  instrument  of  gift,  the  implication  appears  to  me 
irresistible  that  the  donor  by  the  conveyance  of  all  his  personal 
property  undertook  at  law  that  he  would  under  no  circumstances 
exercise  any  rights  of  ownership  over  it.  Reverting  again  to  the 
case  of  Kekevnch  v.  Manning  (3),  it  is  important  I  think  to 
recall  the  words  of  Knight  Brtwe  L.J.  so  as  to  observe  them  from 
the  standpoint  of  regarding  a  gift  under  seal  as  a  covenant. 

Speaking  of  an  intention  to  make  a  voluntary  gift,  he  says  : — 
"  A  gratuitously  expressed  intention,  a  promise  merely  voluntary, 
or  to  use  a  familiar  phrase,  *  mcdum  pactum '  does  not  (the 
loatter  resting  there)  bind  legally  or  equitably."  But  then  the 
learned  Lord  Justice  proceeds  to  make  observations  which  appear 
to  me  of  the  very  highest  importance  in  this  connection.  He 
continues : — "  I  have  been  speaking  of  transactions  without  any 
sealed  writing.  But  though  it  is  true  that  in  cases  where  such 
an  intention,  such  a  promise,  is  expressed  in  a  deed,  it  may  bind 
generally  at  law  as  a  covenant  by  reason  of  the  light  in  which 
the  particular  kind  of  instrument  called  a  deed  is  regarded  at 
law,  yet  in  equity,  where  at  least  the  covenantor  is  living,  or 
where  specific  performance  of  such   a   covenant  is   sought,  it 

(1)  3  B.  &  S.,  840,  at  p.  852.  (2)  (1891)  2  Q.B.,  488. 

(3)  1  De  O.  M.  k  G.,  176,  at  p.  188. 
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H.  C.  OF  A.  stands  scarcely,  or  not  at  all,  on  a  better  footing  than  if  it  were 
''  contained  in  an  instrument  unsealed."  I  find  in  this  passage  a 
Anninc)  recognition  of  the  principles  that  equity  will  give  no  assistance 
to  complete  a  voluntary  imperfect  gift  even  though  under  seal, 
but  tliat  such  a  deed  at  law  importing  consideration,  implies  also 
a  covenant  which  binds  generally  at  law.  The  position  then 
resolves  itself  into  this :  William  Anning  by  deed  assigned 
absolutely  a  legal  chose  in  action  which  by  law  he  had  then 
power  to  do ;  he  also  by  the  same  deed  assigned  all  his  personal 
effects  whicli  included  the  deposit  receipt,  though  I  regard  this 
as  immaterial  to  the  conclusion  I  arrive  at  on  this  branch  of  the 
case.  No  power  of  attorney  was  necessary  to  enable  the 
assignees  to  sue,  but  the  Act  of  Parliament  itself  gave  authority, 
which  William  Anning  must  l)e  taken  to  have  known  and  to 
have  intended,  to  notify  the  fact  of  assignment  to  the  debtor  and 
also  effect  a  complete  transfer  of  the  legal  title  to  the  chose  in 
action.  This  authority  must  have  been  intended  to  be  acted 
upon,  if  the  disposition  was  intended  to  be  effectual.  On  the 
principle  of  the  cases  I  have  referred  to,  and  on  the  principle 
adverted  to  by  Lindley  L.J.,  in  In  re  Patrick  {\\  that  a  deed 
should  be  construed  so  as  to  give  effect  to  it,  there  was  an  implied 
covenant  on  the  part  of  the  grantor  that  he  would  do  nothing  to 
derogate  from  his  deed  or  render  impossible  the  completion  of 
the  legal  title  on  the  part  of  the  donees  by  their  giving  the  stat- 
utory notice  to  the  debtor.  The  debt  having  been  paid,  the  bank 
is  no  longer  the  debtor,  and  notice  to  the  bank  would  not  now 
comph'  with  the  recjuirements  of  the  Statute,  and  consequently 
the  legal  title  cannot  be  perfected.  The  executrix  of  the  donor 
has  therefore  committed  a  breach  of  the  implied  covenant  for 
which  she  is  liable  to  the  other  donees  for  their  shares.  As  to 
whether  the  rights  of  the  children  thus  arising  can  be  given 
effect  to  in  this  action :  The  donor  s  undertaking,  implied  from 
his  sealed  instrument,  is  a  covenant,  and  binding  in  law.  The 
donees  therefore  require  no  aid  from  a  Court  of  Equity  to  create 
their  rights,  and  are  now  legally  entitled  to  be  considered  as 
creditors  upon  the  estate  for  the  amount  of  their  shares. 

In  Cox  V.  Barnard  (2),  Wigrain  V.C,  held  that  the  Court  of 

(1)  (1891)  1  Ch.,  82.  (2)  8  Hare,  310. 
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Chancery  undertxx>k  to  administer  the  estate  of  the  deceased   H  C.  of  a. 
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perHon  and  it  was  the  dnty  of  the  Court  to  do  so,  if  practical, 
without  sending  the  parties  to  a  Court  of  law ;  and  there  was  no      anning 
reason  for  sending  thia  case  to  a  Court  of  law.  Annino. 

He  did  not  say  the  Court  would  specifically  enforce  the  coven- 
ant which  was  voluntary,  but  all  the  covenantee  required  was 
damages,  and  these  damages  a  Court  of  Chancery  could  in  such 
a  case  estimate  and  give  better  than  a  Court  of  law. 

In  Williamson  v.  Codringtmi  (1),  a  case  of  voluntary  assign- 
ment. Lord  Hardwieke  refused  to  send  the  case  to  law  to  make 
two  suits  out  of  one  and  dealt  with  the  right  of  a  party  on  a 
covenant.  Under  the  JudicaHire  Act,  where  law  and  equity  are 
administered  by  the  one  tribunal,  this  course  is  still  more  advis- 
able. 

The  grant  of  the  partnership  share,  being  an  equitable  chose  in 
action,  was  a  complete  gift  judged  by  the  test  already  indicated. 
With  respect  to  the  mortgages,  which  are  securities  upon  New 
South  Wales  lands  and  are  registered  under  the  provisions  of  the 
Real  Propei'ty  Act  of  that  State,  the  defendants,  by  the  applica- 
tion of  the  same  test,  must  fail. 

The  mortgages  are,  according  to  the  law  of  New  South  Wales, 
transferable  in  one  specified  manner  only,  namely  by  transfer  in 
the  prescribed  form  which  must  be  signed  by  the  mortgagor,  and 
by  registration  of  the  transfer. 

The  donor  did  not  execute  any  such  transfer,  consequently  he 
did  not  do  all  such  acts  as  were  necessary  to  be  done  by  him  to 
vest  the  property  in  the  mortgages  in  the  donees.  The  gift  is 
therefore  imperfect :  see  Nanney  v.  Morgan  (2),  and  West  v.  lVt8t 
(3).  The  donees  could  not  3ue  either  at  law  or  equity,  nor  could 
they  obtain  a  legal  title  without  some  further  act  by  the  donor. 

On  the  authority  of  Payne  v.  Rey.  (4),  it  was  sought  to  support 
the  gift  as  to  the  mortgage  debts  by  regarding  them  as  simple 
contract  debts  in  Queensland.  But  apart  from  other  obvious 
difRculties  arising  from  the  lack  of  analogy  between  a  gift  inter 
vivos,  and  the  determination  of  the  localitj''  of  debts  upon  the 
death  of  a  creditor,  it  has  been  authoritatively  held,  even  in  the 

(1)  1  Vm.,  611.  (3)  9  L.R.  Ir.,  121. 

[2)  37  Cb.  D.,  346,  at  p.  356.  (4)  (1902)  A.C.,  552. 
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H.  C.  OF  A.   cla&s  of  cases  cited,  that  the  residence  of  the  debtor  is  essential  to 
^^'        the  locality  of  a  simple  contract  debt :  ComraiHsioiier  of  Stamps 
Anning      v.  Hope  (I), 

A  quite  distinct  question  arose  under  the  Bills  of  Sale  Act 
1891.  It  was  urged  that  under  that  Act  the  deed  of  gift  required 
registration  to  give  it  validity,  and  therefore,  as  no  registration 
has  ever  taken  place,  the  right  to  the  chattels  has  not  passed. 
So  far  I  agree  with  the  argument :  Tiick  v.  Southern  Counties 
Depofiit  Bank  (2).  There  is,  however,  nothing  to  prevent  regis- 
tration of  the  bills  of  sale  even  now,  no  limit  of  time  having  been 
prescribed  ;  but  by  the  t^rms  of  the  Statute  the  title  dates  from 
registration,  and  if  the  chattels  had  ceased  to  exist,  as  is  very 
probably  the  case,  the  bill  of  sale  though  valid  would  have  noth- 
ing to  operate  upon.  The  antecedent  dealings  with  the  chattels 
by  the  executrix  were  valid  and  cannot  now  be  impeached. 

• 

HiGGiNS  J.  One  William  Anning,  a  grazier  of  Hughenden  in 
Queensland,  executed  on  the  13th  June  1899,  a  deed  poll,  by 
which  he  purported  to  "  freely  and  voluntarily  convey  "  to  his 
wife  and  five  children  all  his  personal  estate  wheresoever  situate. 
He  died  on  the  16th  June  1899  ;  but  inasmuch  as  he  did  not  hand 
over  ai)y  of  the  property,  there  is  no  ground  for  holding  the  gift 
to  be  a  donatio  mortis  caiisd.  The  personal  property  at  the  time 
consisted,  in  Queensland,  of  furniture,  plate,  stock,  implements 
and  other  chattels  in  possession,  money  on  current  account  in  the 
Bank  of  Australasia,  Hughenden,  money  on  current  account  and 
fixed  deposit  in  the  Bank  of  New  South  Wales,  Townsville,  and 
ll/120ths  share  in  a  partnership  in  Mount  Sturgeon  Station  with 
live  stock  thereon,  a  pastoral  lease  of  Chudleigh  Park  Station 
with  live  stock  thereon  ;  and  certain  book -debts,  bonds,  and  bills. 
Anning  had  also  personal  property  in  New  South  Wales,  consisting 
of  furniture  and  other  chattels  in  possession,  fixed  deposits  in  the 
Bank  of  New  South  Wales,  a  deposit  in  the  Savings  Bank,  and  a 
mortgage  over  land  in  New  South  Wales.  On  the  13th  June 
1899,  he  made  a  will  devising  all  his  real  estate  to  his  widow  and 
five  children  in  equal  shares,  and  appointing  his  widow  his  exe- 
cutrix.    The  intention  of  the  deed  seems  to  have  been  to  avoid 

(1)  (1891)  A.C..  476.  (2)  42  Ch.  D.,  471. 
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payment  of  succession  duty ;  but  it  is  not  contended  that  this   H-  ^-  ®^  ^' 
intention  affected  the  validity  of  the  gift.     It  is  also  conceded  by  '* 

the  plaintiff  that  the  deed  poll  was  dulj''  delivered.  The  execu- 
trix, who  has  proved  both  in  Queensland  and  in  New  South 
Wales,  brings  an  action,  which  she  treats  as  an  administration 
actioD,  against  her  five  children,  to  have  it  determined  whether 
the  deed  of  gift  is  effectual.  If  it  is  not,  she  will  be  entitled  to 
one-third  of  the  personal  property  as  on  an  intestacy  ;  if  it  is,  she 
will  be  entitled  to  one-sixth.  We  have  to  consider  how  far  this 
deed  poll  is  effectual  to  convey  the  personal  property ;  and  we 
must  consider  each  kind  of  personal  property  separately.  Fortu- 
natel}',  as  to  the  most  of  the  properties  referred  to  in  the  deed, 
the  members  of  this  Bench  are  unanimous — unanimous  as  to  the 
property  other  than  the  bank  deposits — unanimous  as  to  all 
except  about  £3,000  out  of  what  we  are  told  is  worth  more  than 
£60,000. 

Now,  with  regard  to  the  partnership  interest  in  Mount  Stur- 
geon, I  entertain  no  doubt  that  it  has  been  effectually  conveyed. 
The  interest  of  a  partner  is  an  equitable  interest — an  interest 
recoverable  in  equity.  The  interest  of  a  partner  consists  of  such 
sum  as  on  a  final  winding  up  of  the  partnership,  payment  of  the 
creditors  and  adjustment  of  accounts,  may  be  found  to  be  payable 
to  him  or  to  his  representatives.  It  is  what  is  called  an  equitable 
chose  in  action.  Such  a  chose  in  action  has  always  been  freely 
assignable  whether  for  value  or  as  a  gift,  and  it  can  be  assigned 
effectually  by  a  deed.  There  is  no  better  mode  of  assurance  for 
such  property.  So  far  as  this  interest  is  concerned,  the  deceased 
could  have  done  nothing  further  to  make  the  assignment  com- 
plete. 

As  to  the  chattels  in  possession — such  as  the  furniture,  plate, 
stock,  implements,  &c. — the  only  objection  to  the  deed  as  an 
effective  instrument  of  assignment  is  the  Bills  of  Sale  Act  1891. 
The  deceased  did  not  give  up  posse&sion  of  these  chattels ;  and 
the  fourth  section  of  the  Act  makes  the  assignment  invalid  (see 
sec.  3(1)  (2)  for  definition  of  bill  of  sale).  The  statement  of  claim 
is  wide  enough  to  cover  the  question  as  to  these  chattels ;  but,  by 
inadvertence  of  the  plaintiff,  the  objection  founded  on  the  Bills  of 
Sale  Act  was  not  noticed  until  this  appeal  was  nearly  concluded. 
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H.  C.  OF  A.  The  title  was  treated  by  the  plaintiff  executrix  as  having  duly 
passed  under  the  deed  to  the  widow  and  the  defendants ;  and  it 
Annino  w*8  so  treated  accordingly  in  the  judgment  of  the  Chief  Justice 
of  Queensland.  The  Chief  Justice  has  also  declared  in  that 
judgment  that  the  deed  poll  is  effectual  to  pass  all  the  personal 
property  of  William  Anning  to  the  donees.  By  the  notice  of 
appeal  to  this  Court  from  that  judgment,  the  plaintiff  claims  that 
the  whole  judgment  may  be  revei-sed  ;  but  she  claims  an  adjudi- 
cation of  intestacy  only  as  to  the  properties  "  other  than  chattels" 
— meaning,  no  doubt,  by  chattels  the  chattels  in  possession.  I 
am  of  opinion,  now  that  the  point  under  the  BUls  of  Sale  Act  has 
been  raised,  that  we  have  no  option  but  to  declare  that  the  deed 
poll  is  ineffectual  to  convey  these  chattels  in  possession. 

As  regards  the  choses  in  action,  and  in  particular  the  bank 
deposits,  tlie  position  is  more  difficult.  The  bank  deposits  were 
debts  owing  to  the  deceased — what  are  called  legal  choses  in 
action.  At  common  law  such  a  chose  in  action  could  not  be 
assigned.  This  is  the  central  fact  of  the  position,  and  gives  rise 
to  the  main  difficulty.  Those  who  support  the  deed  have  to  show 
that  there  is  some  Act  of  Parliament,  or  some  recognized  prin- 
ciple, by  virtue  of  which  these  deposits  can  be  assigned  by  this 
deed.  Of  late  years,  a  mode  of  assignment  has  been  created  by 
Statute  (Judicature  Act  1876,  sec.  5  (0));  and  if  this  mode  be 
jidopted,  the  assignee  can  sue  the  debtor  direct  {the  bank  in  this 
case)  without  making  the  assignor  the  plaintiff.  But  this  mode 
has  not  been  adopted  in  tliis  case  before  this  action.  There  has 
been  no  notice  in  writing  given  to  the  bank  of  the  assignment  as 
required  by  the  Act.  Counsel  for  the  defendants  has  urged  that 
as  the  deed  was  left  with  the  manager  of  the  Bank  of  New  South 
Wales,  after  the  death,  this  constituted  notice  in  writing  to  the 
bank.  But  I  cannot  accede  to  such  an  argument.  The  Statute 
requires  that  the  notice  in  writing  is  to  be  "  given  "  to  the  debtor; 
and  the  notice  contemplated  is  a  notice  addressed  to  the  debtor, 
either  expressly  or  by  implication,  calling  his  attention  specific- 
ally to  the  fact  of  assignment.  A  notice  to  quit  would  not  be 
treated  as  given  to  a  tenant  if  there  fell  into  his  hands  a  letter, 
say,  from  the  landlord  to  his  agent,  stating  that  he  wished  the 
tenant  to  leave  possession.     Knowledge  of  the  contents  of  the 
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deed — even  assuming  that  the  bank  manager's  casual  holding  of    H*  ^'  of  a. 
the  deed  can  be  treated  as  knowledge  on  the  part  of  the  bank —        ^^^' 
is  not  notice  in  writing  given  to  the  bank  of  the  assignment. 

But  it  is  said  that  in  Courts  of  Equity  a  legal  chose  in  action 
has  always  been  treated  as  assignable.  This  is  true>  with  limita- 
tions. Conrts  of  Equity  gave  effect  to  contracts  for  the  assign- 
ment of  legal  choses  in  action ;  but  the  contracts,  from  their  very 
nature,  were  for  valuable  consideration.  In  the  ease  of  this  deed 
there  was  no  valuable  consideration ;  there  is  not  even  mention 
of  any  "  meritorious  "  consideration,  such  as  love  and  affection  for 
the  family.  But  Courts  of  Equity,  in  their  anxiety  to  give  effect 
to  intentions  of  persons  owning  property,  have  gone  even  further. 
Although  the  Courts  of  Equity  do  not  aid  incomplete  voluntary 
gifts — do  not  compel  a  donor  (or  his  representatives)  to  make 
complete  a  gift  which  he  has  left  incomplete— yet  if  the  legal 
title  is  not  vested  in  the  donor,  is  for  instance  outstanding:  in  a 
trustee,  and  if  the  donor  execute  a  deed  purporting  to  assign  liis 
interest  to  a  donee,  the  Courts  will  treat  the  gift  as  effectual,  and 
insist  on  fulfilment.  They  treat  the  trustee  as  being  under  an 
obligation  henceforth  to  hold  on  trust  for  the  donee,  as  he  had  been 
for  the  donor.  In  such  a  case  the  assignor  has  done  all  that  in 
him  lies  to  divest  himself  of  hia  property  in  the  asset.  The 
position  is  like  that  in  the  case  of  a  mere  equitable  chose  in 
action,  and  nothing  remains  that  the  donor  can  do  personally. 
These  exceptions  to  the  general  rule  that  equity  will  not  interfere 
HO  as  to  compel  completion  of  voluntary  gifts  have  to  be  scanned 
closely  before  they  are  applied,  in  order  tliat  the  existing  con- 
fusion as  to  the  subject  may  not  be  still  worse  confounded.  The 
question  here  is,  as  to  the  deposit  receipts,  and  money  on  current 
account,  do  they  pass  to  the  wife  and  children  by  virtue  of  a  mere 
deed  without  valuable  consideration,  and  without  transfer  of  tlie 
deposit  receipts,  or  other  hidicla  of  title  ?  I  shall  deal  with  this 
(fuestion,  (1)  as  if  the  Jvdicature  Act  1876,  sec.  5  (G),  had  not  been 
passed  ;  and  (2)  having  regard  to  the  provisions  of  tliat  Act. 

Now,  as  to  (1),  there  is  no  instance  that  I  can  find  of  a  mere 
voluntary  assignment  by  deed,  without  anything  more,  of  a  legal 
chose  in  action  being  treated  as  valid  or  enforceable  by  Courts  of 
Ki]uity.      Elquity  operated  on   the  conscience  of  the  owner  of 
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property,  where  he  received  value  on  a  contract  to  assign.  But 
the  theory  was,  that  a  man  who  forms  an  intention  to  make  a 
gift  is  under  no  conscientious  or  other  obligation  to  complete  the 
gift.  "  Tliere  is  a  locxis ixenHeiiticv,  as  long  as  it  is  incomplete" : 
Avtrohita  v.  Smith  (1).  The  owner  may  alter  his  intention 
before  the  gift  be  actually  completed  ;  and  equity  would  not  com- 
pel liim  to  complete  it.  In  the  present  case,  the  intending  donor 
did  not  enable  the  donees  to  receive  the  money  from  the  bank.  He 
did  not  hand  over  the  deposit  receipt  for  presentation  to  the 
bank ;  he  did  not  give  the  donees  any  power  of  attorney  to  re- 
ceive tlie  money  or  to  sue  the  bank ;  and  he  did  not  even  hand 
over  the  deed  to  any  of  the  donees,  but  to  his  station  manager, 
Geldring.  Nor  did  Anning  in  any  way  deprive  himself  of  the  power 
to  receive  the  money  himself,  for  as  he  kept  the  deposit  receipts 
he  could  produce  them  and  claim  payment.  I  shall  refer  to 
the  cases  presently.  As  for  (2),  the  effect  of  the  judicature 
Act,  it  is  clear  that  he  could,  ever  since  that  Act,  have  made 
use  of  the  provisions  of  that  Act,  so  as  to  vest  the  legal  title 
to  these  deposits  in  the  donees,  but  he  did  not  do  so.  He  could 
have  given  notice,  or  caused  notice  to  be  given,  to  the  bank  of  the 
assignment,  and  this  would  have  operated  as  a  complete  legal 
transfer  of  the  debts,  but  he  failed  to  do  so.  He  did  not  do 
everything  that  was  in  his  power  at  the  time  to  make  the  gift 
complete,  and  ecjuity,  therefore,  would  not  compel  the  completion 
of  the  gift.  If  it  be  urged  that  sec.  5  (6)  of  the  Jivdicature  Ad 
does  not  alter  substantive  rights,  but  merely  gives  an  additional 
remedy,  that  is  probably  true.  But  the  remedy  is  there,  and  the 
fact  that  the  remedy  is  there,  and  has  not  been  made  use  of,  may 
indirectly  affect  the  position  of  those  who  claim  under  deeds  of 

• 

gift.  It  is  quite  true  that  Lord  Maeiuujhten  has  shown,  in 
William  Brant's  Sons  &  Co.  v.  Dunlop  Eubher  Co.  (2)  that  the 
power  to  make  an  equitable  assignment  still  remains,  notwith- 
standing the  Judicature  Act  and  its  provisions  as  to  assignments. 
The  two  modes  of  assignment  exist,  side  by  side.  But  what  I 
am  submitting  is  that  tlie  time-honoured  rules  as  to  equitable 
assignments  should  be  applied  ;  and  that,  according  to  these  rules, 
there  can  be  no  equitable  assignment  if  the  donor  has  failed  to 


(1)  12  Ves.,  39,  at  p.  46. 


(2)  (1905)  A.C.,  454. 
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avail  himself  of  such  powers  of  transfer  (if  any)  as  are  given  him,  H.  C.  of  A. 
whether  by  the  Jvdicature  Act  or  otherwise.  The  point  is,  that  "  ^ 
the  claimants  under  the  deed  cannot  now  show  that  the  donor  annin^j 
has  done  all  that  lay  in  his  power  to  make  the  gift  complete ; 
and  the  facts,  therefore,  do  not  bring  them  within  the  exception 
to  the  rule  laid  down  in  Ellison  v.  Ellison  (1).  This  view  as 
to  the  effect  of  the  Jivdicature  Act  is  confirmed  by  the  judgment 
of  the  Court  of  Appeal  in  Ireland,  in  Lee  v.  Magrath  (2),  and  by 
the  distinctly  expressed  opinion  of  Hall  V.C.  in  Bizzey  v.  Flight 
(3).  It  may  be  thought  that  the  fact  of  the  instrument  of  assign- 
ment being  under  seal  might  supply  the  lack  of  valuable  con- 
sideration; but  the  remarks  of  Lord  Justice  Knight  Brvx^Cy  in 
Kekewich  v.  Manning  (4)  disposes  of  this  view.  For  it  is  shown 
there  that  although  Courts  of  Equity  give  full  effect  to  the  legal 
doctrine  as  to  the  seal  supplying  the  lack  of  valuable  considera- 
tion, they  do  not,  in  applying  their  own  peculiar  doctrine  as  to 
imperfect  gifts,  treat  deeds  executed  without  valuable  considera- 
tion as  if  they  had  been  executed  for  valuable  consideration. 
(See  also  pe?'  Lord  Eldmi  in  Ellison  v.  EUison  (1);  In  re  Earl 
ofhican  ;  Hardinge  v.  Cobden  (5). 

As  might  be  expected  with  a  class  of  transactions  so  numerous 
and  roles  so  technical,  the  cases  are  puzzling.  In  Fortescue  v. 
Bamett  (6)  there  was  a  voluntary  assignment  by  deed  of  a  policy 
of  assurance  on  a  Ufe,  and  the  Court  gave  effect  to  the  gift  as 
between  the  donees  and  the  representatives  of  the  donor.  But,  as 
Lord  CottenJiavi  L.C.  pointed  out  in  Edwards  v.  Jones  (7),  that  case 
was  decided  on  the  ground — whether  right  or  wrong  does  not 
concern  us  now — that  by  the  contract  with  the  assurance  com- 
pany the  policy  was  assignable.  The  deed  was  treated  as  trans- 
ferring completely  the  title.  See  the  comments  in  Bizzey  v.  Flight 
(3).  In  Donaldson  v.  Donaldson  (8)  the  equitable  owner  of  stock, 
which  stood  in  the  names  of  trustees,  executed  a  voluntary  assign- 
ment by  deed  This  transaction  was  enforced,  for  a  reason  which 
I  have  previously  mentioned,  that  the  assignor  had  done  all  that 

(1)  1  Wh.  k  Tod.  L.a  Eq.,  6th  ed.,  (5)  45  Ch.  D.,  470. 
p.»l.                                                              (6)  3Myl.  &  K.,36. 

(2)  L.R.  10  Ir.,  313.  (7)  1  My.  k  C,  226. 
13)  24  W.R.,  «57*                                         (8)  Kay,  711. 
(4)  1  DeG.  M.  &  G.»  176. 
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'  as  in  MUroy  v.  Lord  (1)  the  Coarts   use  such  expressions  as 

Anmiho      ihB,t  the  donor  has  done,  or  not  done,  all  that  was  "necessaiy 
to  be  done."  Bat  the  word  so  used  obviously  means,  not  Kitcesmry 
in  the  sense  of  obligatory  on  the  donor,  but  necessary  for  the 
purpose  of  passing  the  property.    Tui^ier  L.J.  explains  the  words 
by  adding  the  phrase  "  according  to  the  nature  of  the  property." 
The  donor  is  under  no  necessity,  no  obligation ;  he  is  under  no 
duty  to  do  more  than  he  has  done.     What  the  Courts  look  at  is 
what  the  donor  might  have  done.      This  point  has  been  put  so 
fully  in  the  judgment  of  Mr.  Justice  Isaacs  that  I  need  not  deal 
with  it  further.    The  case  of  Walker  v.  Bradford  Old  5anik(2)i8 
very  close  to  the  point     By  a  deed,  all  moneys  then — in  1881— 
or  thereafter  standing  to  the  credit  of  the  assignor  at  a  bank  were 
purported  to  be  assigned.    After  the  death  of  the  assignor,  notice 
in  writing  was  given  to  the  bank  ;  and  such  notice  was  held  to 
satisfy  the  Judicature  Act.    This  was  suiBcient  to  give  the  legal 
title  to  the  assignee ;  but  the  Court  also  seems  to  have  thought 
that,  apart  from  the  Judicature  Acty  there  was  a  good  equit' 
able  assignment.      However,  the  explanation   of  this  diduin 
seems  to  lie  in  the  fact  that  it  was  a  future  debt  which  was 
assigned  and  claimed;  and  that,  on   the  principle  of  Hdroyd 
v.   Marshall  (3)  the   future  debt   was   property   cognizable  in 
Courts  of  Equity ;  and,  as  already  stated,  an  equitable  chose 
in  action  can  always  be  assigned  by   mere  deed.     The  case  of 
In  re  Patrick ;  Bills  v.  Tajtham  (4),  is  strongly  urged  in  favour 
of  the  validity  of  this  gift.     On  11th  August  1873,  Patrick 
assigned  to  trustees  debts  owing  on  certain  securities,  with  power 
to  sue  and  receive,  and  power  to  enforce  the  securities.    Patrick 
received  the  debts  before  his  death  in  1888,  and  it  was  held  that 
his  estate  was  liable  to  the  trustees,  because  the  gift  was  as  com- 
plete as  the  donor  could  at  the  time  have  made  it     But  as  to  this 
case,  it  has  to  be  noticed  (i.)  that  the  assignment  took  place 
before  the  Judicature  Act  came  into  force,  and  before  the  pro- 
visions of  that  Act  were  available  for  the  purpose  of  making 
perfect  the  assignment  of  a  legal  chose  in  action ;  and  the  Act  is 

(1)  4  DeG.  F.  &  J.,  264.  (3)  10  H.L.C.,  191. 

(2)  12  Q.B.D.,  511.  (4)  (1891)  1  Ch.,  82. 
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Dot retrospective  (In  re  Joseph  StLcJte  &  Co,  (1);  SheTnoin  v.  Selkirk   H.  C.  or  A 

(2);  Annual  PtxLctice,  1906,  vol.  ii.,  436);  and  (ii.)  that  the 

Assignor,  by  the  power  of  attorney,  put  it  completely  in  the 

power  of  the  trustees  to  receive  the  debt,  and  to  enforce  the 

iwfarities.    In  In  re  Oriffin  (3),  a  deposit  receipt,  endorsed  "  pay 

my  son,"  was  handed  to  the  son — who  also  became  the  executor. 

The  deceased  had  put  it  out  of  his  own  power  to  receive  payment 

himself ;  and  it  was  found  by  the  Judge  that  the  bank  would 

iuive  paid  the  money  on  production  of  the  receipt  so  endorsed. 

Besides,  the  appointment  of  the  defendant  as  executor  completed 

the  title,  and  enabled  the  defendant  to  sue  the  bank  as  the  legal 

owner. 

As  for  the  case  of  Aulton  v.  Atkins  (4),  and  the  case  of 
Gerard  v.  Lewis  (5),  which  substantially  follows  it,  1  cannot  see 
how  they  are  relevant  to  the  present  question.  AvZto^i  v.  Atkins 
(4),  was  a  decision  on  demurrer ;  and  for  the  purpose  of  the 
demurrer  it  had  to  be  assumed  that  the  property  in  the  docu- 
ment itself — a  bill  of  exchange  —  had  passed,  and  for  value 
received;  and  the  defendant  was  treated  as  liable  under  an 
implied  covenant  not  to  do  anything  in  derogation  of  his  assign- 
ment of  the  document.  Here,  we  have  no  question  of  covenant ; 
there  has  been  no  value  given ;  and  the  question  is  simply  one  of 
title.  I  may  add  that  I  cannot  admit  that  the  property  in  the 
deposit  receipts — the  paper  documents — passed  under  this  deed  of 
Anniuga  What  Anning  wanted  to  assign  was  the  right  to  get 
the  money — ^not  the  paper.  The  right  to  the  paper  is  merely 
incidental  to  the  right  to  the  money — not  the  right  of  the  money 
to  the  paper.  As  regards  title  deeds  to  real  estate,  it  has  even 
been  laid  down  that  title  deeds  are  not  chattels ;  and  that  they 
pass  by  conveyance  of  the  land,  without  being  named :  Copinger, 
TitU  Deeds,  p.  2.  If  there  were  a  will  devising  real  estate  to  A., 
and  all  the  personalty  to  B.,  I  should  have  no  hesitation  in  ruling 
that  the  title  deeds  to  the  real  estate  pass  to  A. 

Whatever  may  be  thought  about  the  refinements  of  distinction 
<Mi  which  these  cases  turn,  there  is  no  authority  for  saying  that 
where  there  are  mere  words  of  voluntary  assignment  as  to  a 


(1)  1  Ch.  D..  48. 
|2)12Ch.D.,68. 
13)  (1889)  I  Ch.,  408. 


(4)  18  C.B.,  249. 

(5)  L.R.  2  0.?.,  306. 
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legal  chose  in  action  in  a  deed,  without  delivery  of  the  deposit 
receipt  or  other  iiidwia  of  title,  without  power  of  attoraey  to 
collect,  without  abandonment  of  power  to  receive  on  the  part  of 
the  intending  assignor,  there  is  a  transaction  which  a  Court  of 
Equity,  or  any  other  Court,  will  aid  and  bring  to  completion. 
As  for  the  cases  in  which  the  appointment  of  the  debtor,  or  the 
appointment  of   the   donee,  as  executor,  has   been  treated  as 
making  the  gift  complete,  I  cannot  think  that  they  have  any 
application.     It  is  sufficient   for   the   present    to   say  that  the 
debtor  has  not  been  appointed  executor,  that  only  one  of  six 
donees  hfiis  been  appointed,  and  that  the  other  five  donees  are  as 
helpless  against  the  bank  as  they  were  before  the  deatL    More- 
over, in  my  opinion,  the  fact  that  the  widow  is  guardian  of  the 
infants  does  not  make  the  gift  complete.     It  is  true  that  under 
the  Queensland  Giutrdiaiiship  etc  Act  1891,  she  is  guardian,and 
has  all  such  powers  over  their  estate  as  a  guardian  has  who  is 
appointed  under  the  Act  12  Car.  II.  c.  24.     But  it  is  still  doubtful 
whetlier  a  guardian  appointed  under  the  Act  of  Charles  II.  has 
power  to  receive   the  capita,!  of  an  infant's  share  (see  Lnm, 
Ti^ists,  11th  ed.,  p.  406) ;  and  even  if  she  has  such  power,  she  has 
no  better  right  to  receive  the  share  than  the  infant  would  have 
if  adult.     The  property,  the  legal  or  other  title  to  claim  payment 
from  the  debtor,  is  not  vested  in  her  as  guardian  as  it  would  be 
in  the  case  of  an  executor  or  trustee.     If  the  infant  cannot  claim 
payment,  the  guardian  cannot.     There  is,  in  my  opinion,  nothing 
in  the  cases  to  compel  us  to  depart  from  the  plain  rule  of  common 
sense,  that  a  man  may  give  what  he  likes,  but  he  must  give  it; 
and  that  the  Court  will  not  compel  him  to  make  the  gift  when 
he  has  only  taken  some  steps  towards  making  it.     My  opinion  ^ 
therefore,  that  the  fixed  deposits,  and  the  deposits  on  current 
account,  do  not  pass  under  the  deed  of  gift. 

Perhaps  I  ought  to  add  here  that  I  decline,  in  this  action,  on 
these  pleadings,  to  discuss  the  point  which  was  referred  to 
incidentally,  but  not  argued,  as  to  the  liability  of  the  deceaseds 
estate  on  any  alleged  or  implied  covenant.  It  is  said  now  that 
there  is  a  covenant  to  be  implied  from  the  word  "convey."  * 
know  of  no  such  implication.  But  the  only  question  raised  here 
is  as  to  title  to  certain  property ;  there  is  not  any  covenant 


Uifiginu  3. 
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alleged  fi'Oin  first  to  last ;  and  an  executrix  cannot  be  plaintiff  in  ^*  ^-  ^'  ^' 
an  action  to  enforce  a  covenant  against  the  estate  which  she  repre- 
sents. If  a  case  of  covenant  be  made,  it  may  be  dealt  with  after  Annino 
both  sides  have  had  full  opportunity  for  argument.  At  present,  annino. 
I  may  say,  I  cannot  find  any  such  covenant  implied.  There  is 
usually  no  implication  unless  the  estate  passes.  "  A  covenant  in 
law  is  an  agreement  which  the  law  infers  or  implies  from  the  use 
of  certain  words  liaving  a  known  legal  operation  in  the  creation 
of  an  estate,  so  that  after  tliey  have  had  their  primary  operation 
in  creating  the  estate,  the  law  gives  them  a  secondary  force  by 
implying  an  agreement  on  the  part  of  the  grantor  to  protect  and 
preserve  the  estate  so  by  those  words  already  created  " :  Williama 
V.  Burrell  (1).  Yet  on  this  point,  of  the  liability  of  the  donor 
mider  this  alleged  implied  covenant — a  point  not  raised  in  the 
pleadings,  and  not  argued  between  the  parties — turns  the  decision 
in  this  case  as  to  the  bank  deposits,  for,  without  that  point,  the 
decision  of  the  majority  of  the  Court  would  be  against  the 
defendants. 

As  to  the  mortgage  over  land  in  New  South  Wales,  it  has  been 
decided  in  the  New  South  Wales  Supreme  Court  that  they  do  not 
pass  under  this  deed  of  gift  (2) ;  but  the  judgment  of  the  New 
South  Wales  Court  has  not  been  put  in  evidence.  I  do  not  see 
how  this  judgment  can  be  used  as  an  estoppel  by  the  executrix. 
Treating  this  case,  however,  as  if  it  were  an  action  brought  against 
the  Queensland  executrix — the  executrix  of  the  domicile  as  well  as 
Ae  executrix  in  New  South  Wales — by  claimants  under  a  deed 
of  gift,  the  executrix  holding  the  proceeds  of  the  New  South 
Wales  assets,  the  same  principles  would  apply  as  to  the  deposits 
in  the  banks.  As  for  the  mortgage,  it  is  a  mortgage  under  the 
fiwf  Property  Act  of  New  South  Wales.  The  only  mode  of 
transferring  that  mortgage  is  that  prescribed  by  sees.  39,  42  and 
47  of  that  Act,  and  that  mode  has  not  been  followed ;  and  as  the 
mortgi^  has  not  been  transferred,  equity  would  not  supply  the 
defect  In  my  opinion,  the  debt  cannot  be  treated  as  transferred, 
if  the  mortgage  cannot  be  treated  as  transferred.      The  right  to 

sue  for  the  debt  passes  on  transfer  of  the  mortgage,  and  not 

otherwise  (see  sec  48). 

(I)  I  C.E.,  402.  (2)  21  N.S.W.L.R.  (Eq.),  13. 
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On  the  same  principles  I  am  of  opinion  that  the  pastoral  lease 
of  Chudleigh  Park — a  lease  transferable  by  registration  only— 
did  not  pass  by  this  deed ;  also,  the  book  debts,  bonds  and  bills. 

The  defendants  to  this  action  have  raised  no  objection  to  the 
form  of  this  action ;  and  as  we  have  jurisdiction  to  deal  with  the 
questions  in  some  form,  I  think  that  it  is  our  duty  to  decide  as  it 
the  action  were  properly  framed.  But  lest  this  action  should  be 
treated  as  a  precedent,  I  feel  bound  to  say  that,  in  my  opinion, 
this  action  is  undoubtedly  not  an  administration  action,  as  it 
purports  to  be.  The  questions  are  not,  as  alleged  in  the  state- 
ment of  claim,  questions  arising  "  in  the  administration  "  of  the 
estate  of  William  Anning  (paragraph  7).  For  the  claim  is 
between  strangers  to  the  estate,  p?'0  hdc  vice,  and  the  executrix 
as  representing  the  estate.  If,  as  in  In  re  Grijffin  (1),  the  executrix 
were  claiming  these  assets  as  het'  owriy  against  ilte  interests  of  iiu 
estate,  the  beneficiaries  in  the  ^tate  would  be  entitled  to  come  to 
the  Court  to  compel  the  executrix  to  deal  with  the  assets  as 
part  of  the  estate.  It  would  then  be  an  action  to  compel  the 
executrix  to  account  for  assets  which,  as  the  beneficiaries  allege, 
belong  to  the  estate.  Some  confusion  of  thought  has  arisen  from 
the  fact  that  the  beneficiaries  under  the  deed  are  the  beneficiaries 
in  the  estate,  so  far  as  there  is  an  intestacy.  But  the  position 
must  logically  be  regarded  as  if  a  stranger  were  converting  to  his 
use  assets  which  are  alleged  to  belong  to  the  estate,  or,  as  if  it  were, 
say,  an  action  of  conversion,  brought  by  claimants  under  the  deed 
against  the  estate  left  by  the  testator ;  and,  in  such  an  action,  the 
executrix  would,  under  the  Rules  of  Court,  represent  the  estate 
(Queensland  Rules  of  Court,  Order  III.,  r.  9) ;  whei'eas  the 
claimants  would  fight  against  the  estate.  Tlie  only  persons  who 
can  launch  an  administration  action  again.st  an  executrix  are 
creditors,  or  beneficiaries  (or  their  assigns) ;  and  there  is  no 
precedent  for  a  stranger  launching  an  administration  action 
merely  because  he  alleges  that  he  is  entitled,  and  that  the  estate 
is  not  entitled,  to  certain  assets.  Much  less  can  an  executor  who 
has  found  a  horse  in  the  paddock,  and  taken  it,  and  sold  it,  and 
received  the  proceeds,  bring  an  administration  action  against  a 
neighbour  who  alleges  that  the  horse  was  his.      An  action  for 

(1)  (1899)  iCh.,  408. 
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administration,  or  execution  of  the  trust  fund,  can,  as  has  been  H*  ^«  ^'  ^• 
rightly  said,  be  brought  for  the  administration  of  any  trust  fund. 
But  the  question  here  is,  is  there  any  trust  fund.  Moreover,  if 
this  action  is,  as  contended,  to  be  treated  as  an  action  on  implied 
covenant,  brought  by  the  defendants  (some  of  the  covenantees) 
against  the  plaintiff  (executrix  of  the  covenantor  as  well  as  one  of 
the  covenantees),  it  cannot  at  the  same  time  be  treated  as  an 
action  for  administration.  Under  these  circumstances,  I  am  of 
opinion  that  there  is  no  power  to  award  costs  out  of  the  estate. 


Annino 

V, 

Annino. 

HiKgina  J. 


Order  varied.     Costs  of  both  parties  out  of 

estate. 


Solicitors,  for  appellant,  Feez  &  Baynes, 
Solicitors,  for  respondents,  Rnthning  &  Jensen, 


N.  G.  P. 
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BAXTER     . 
Defendant, 


Appellant  ; 


AND 


THE  COMMISSIONERS  OF  TAXATION, 
NEW  SOUTH  WALES    . 
Plaintiffs, 


} 


Respondents. 


THE  COMMONWEALTH  OF  AUSTRALLA  Intervening, 
on  appeal  from  a  district  court  of 

NEW  south  wales. 

Ltgitiativt  powers  of  SUUes^TaxcUion  of  income  of  CommonwecUth  officer— Inter- 
fertnce  with  free  exercise  of  CommontoecUtk  power— Implied  prohibition  in 
Cowtituiion — Weight  to  he  cUCached  to  American  decieione — Question  ae  to 
limits  inter  se  of  eonstitfUional  potoers  of  Oommontoealth  and  StcUe— Conflicting 
decisions  qf  Privy  Council  and  High  Court — Duty  of  High  Court— Appeal 
from  State  Court  exercising  federal  jurisdiction  to  High  Court — Powers  of 
Commonwealth  Parliament— Judiciary  Act  1903  {No.  6  of  1903),  sec,  39— 
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Sydney, 

May  8,  9,  10, 
13,  14,  ]5; 

Melbournk, 

June  7. 


Griffith  G.  J., 

Barton, 

O'Connor, 

IsMcsand 

Higglns  JJ. 
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UUra  virM — Appeal  to  Privy    Council  —  Applieation  for  cerli/UaU  —  The 
Constitutiofi  (63  db  64  Viet.  c.  12),  sec  51,  gub-aec.  (xxxix.),  sees.  73-77. 

In  an  action  in  a  New  South  Wales  District  Court  to  recover  income  tax 
under  the  Land  and  Income  Tax  Act  ot  that  State  from  a  federal  officer  in 
respect  of  his  salary  as  such  officer,  the  defendant  claimed  to  be  exempt  from 
liability  on  the  ground  that  the  taxation  of  his  income  was  an  interference 
with  the  free  exercise  of  the  powers  of  the  Commonwealth  within  the  meaning 
of  the  rule  laid  down  in  D'Enulen  v.  Peddtr^  1  C.L.R.,  91,  and  therefore 
impliedly  prohibited  by  the  Constitution.  The  Judge,  following  the  decision 
of  the  Privy  Council  in  Wehb  v.  OuUrim,  (1907)  A.C.,  81,  gave  judgment  for 
the  plaintiffs.  The  defendant  appealed  direct  to  the  High  Court,  adopting 
the  procedure  prescribed  by  the  State  law  for  appeals  to  the  Supreme  0>urt. 

Held,  that  the  question  raised  by  the  defence  was  a  question  as  to  the  limits 
ifUer  8t  of  the  constitutional  powers  of  the  Commonwealth  and  a  State  within 
the  meaning  of  sec.  74  of  the  Constitution,  that  the  District  Court  wu 
therefore  exercising  federal  jurisdiction  under  sec.  39  of  the  Jwliciary  An 
1903,  and  the  appeal  was  competent  by  virtue  of  sub-sec.  (2)  (a)  of  that  section, 
as  well  as  by  sec.  73  of  the  Constitution. 

Held,  further  {per  Griffith  C.J.,  Barton  and  O'Connor  J  J. )^  that  the  High 
Court  was,  by  the  Constitution,  the  ultimate  arbiter  upon  ail  such  questions, 
unless  it  was  of  opinion  that  the  question  at  issue  in  any  particular  case  was 
one  upon  which  it  should  submit  iteelf  to  tjie  guidance  of  the  Privy  Council, 
and  was  therefore  not  bound  to  follow  the  decision  in  Webb  v,  OtUtrim,  (1907) 
A.C.,  81,  but  should  follow  its  own  considered  decision  in  Dtakin  v.  Webb,  i 
C.L.R.,585,  in  which  it  had  refused  to  grant  a  certificate  under  sec.  74, 
unless  upon  a  reconsideration  of  the  question  for  whatever  reason  it  shoalJ 
come  to  a  different  conclusion ;  and  that,  assuming  the  fact  that  the  Privy 
0>uncil  had  given  a  decision  in  direct  conflict  with  the  High  Court  on  the 
same  point  to  be  a  sufficient  reason  for  a  reconsideration  of  the  whole  matter 
by  the  High  Court,  there  was  nothing  in  the  reasons  of  the  Judicial  Committee 
to  throw  any  new  light  on  the  question  involved,  either  with  regard  to  the 
necessity  for  the  implication  of  the  rule  of  implied  prohibition  laid  down  in 
M'CuUoch  v.  Maryland,  4  Wheat.,  316,  and  adopted  in  D'Emden  v.  Pedder, 
1  C.L.R.,  91,  or  as  to  the  applicability  of  the  rule  to  the  particular  question. 

The  rule  in  JTErndtn  v.  Pedder,  1  C.L.R.,  91,  reaffirmed. 

In  construing  the  Constitution  regard  must  be  had  to  the  fact  that  it  is  so 
instrument  of  government  calling  into  existence  a  new  State  with  sovereign 
powers,  subject  only  to  the  British  Crown. 

The  duty  of  the  High  Court  in  regard  to  questions  under  sec  74  is  to  be 
determined  upon  consideration  of  the  whole  purview  and  history  of  the  Con- 
stitution. 

Per  Isaacs  J.  Apart  from  any  consideration  of  its  history,  the  words  of 
sec.  74  are  clear  and  strong  enough  to  lead  to  the  conclusion  that  on  questioni 
coming  within  the  section  the  decision  of  the  High  Court  was  final,  and, 
therefore,  the  Court  had  a  right  to  decline  to  follow  the  decision  of  the  Privy 
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Council  upon  any  such  question,  but  the  respect  and  weight  due  to  the  judg- 
ment of  the  Privy  Council  made  it  the  duty  of  the  High  Court  under  the 
circumstances  to  reconsider  the  question  decided  in  Deakin  v.  Webb,  1 
CUR.,  585.  Further  consideration,  iu  the  light  of  the  decision  in  Webb  v. 
OuUrim,  (1907)  A.C.,  81,  leaves  the  authority  of  D'Emden  v.  Pedder,  1 
C.L.R.,  585,  unimpaired,  but  the  Land  aiid  Income  Tax  Act  of  Xew  South 
Wales,  considered  apart  from  authority,  cannot  be  regarded  as  an  infringe- 
ment of  the  rule  of  non-interference  laid  down  in  the  latter  case. 

Ptr  Higgint  J.  The  only  diminution  of  the  prerogative  right  of  the.  King 
ID  Council  to  entertain  appeals  from  all  Courts  in  the  colonies  and  dependen- 
cies is  that  in  cases  involving  such  questions  as  are  referred  to  iu  sec.  74, 
vhen  the  High  Court  has  given  a  decision,  there  is  to  be  no  appeal  from  the 
High  Court  except  by  leave  of  the  High  Court;  and  there  is  nothing  in  the 
Constitution  to  make  the  High  Court  the  final  authority  on  any  kind  of  law. 
The  Act  shoald  not  be  extended  by  implication  in  the  direction  of  infringing 
the  prerogative  rights  of  the  Crown.  The  King  in  Council  beinsc  therefore 
still  the  appellate  Court  from  the  High  Court,  and  the  High  Court  a  Court 
from  which  appeal  can  be  brought  to  the  King  in  Council,  it  is  the  duty  of 
the  High  Court  to  accept  the  decision  of  the  King  in  Council  as  the  final 
statement  of  the  law.  The  Land  and  Income  Tax  Act  of  New  South  Wales 
is  not  an  interference  with  federal  instrumentalities. 

Per  iotafn  curiam. — Even  if  sec.  39,  sub-sec.  (2)  (a)  of  the  Judiciary  Act 
1903  purports  to  take  away  the  prerogative  right  of  appeal  to  the  Privy  Coun- 
cil, and  the  section  is  to  that  extent  vltra  vires  and  inoperative,  its  failure  in 
that  respect  does  not  affect  the  validity  of  the  grant  of  federal  jurisdiction  to 
State  Courts  contained  in  the  rest  of  the  section  and  the  consequent  right  of 
appeal  to  the  High  Court. 

8ed  QwBre,  whether  sub-sec.  (2)  (a)  should  be  construed  as  affecting  the 
prerogative. 

Decision  of  Murray  D.C.J,  reversed  by  a  majority,  {Isaacs  J.  and  Higgins 
J.  dtssenting). 

Wehb  V.  Outtrim,  (1907)  A.C.,  81,  not  followed. 

Certificate  for  leave  to  appeal  to  the  Privy  Council  refused. 

The  fact  that  there  are  conflicting  judgments  of  the  High  Court  and  the 
Privy  Conncil  on  the  same  question  is  not  a  sufficient  reason  for  granting  a 
certificate. 
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Appeal  from  a  decision  of  a  Judge  of  a  District  Court  of  New 
South  Wales. 

The  appellant  was  an  officer  in  the  service  of  the  Common- 
wealth, residing  in  New  South  Wales.  He  was  assessed  for  the 
purposes  of  the  Land  antd  Income  Tax  Act  1895  by  the  Commis- 
riimers  of  Taxation  of  that  State,  and,  having  refused  to  pay,  was 
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H.  C.  OF  A.  sued  in  the  District  Court  for  the  amount  of  the  tax  as  assessed. 
1907.  ^^  y^g  hearing  before  MuiTay  D.C.J.,  the  appellant  contended 
that,  on  the  authority  of  the  High  Court's  decision  in  Deakin  v. 
Webb  (1),  he  was  not  liable.  The  learned  Judge,  however,  follow- 
ing the  decision  of  the  Privy  Council  in  Webb  v.  Outtrim  (2), 
decided  against  the  appellant's  contention,  and  found  a  verdict 
for  the  Commissioners  for  the  amount  claimed. 

From  that  decision  the  appellant  now  appealed  to  the  High 
Court,  adopting  the  procedure  prescribed  in  the  District  Gmii 
Avieiidmeiit  Act  1905  for  appeals  to  the  Supreme  Court. 

The  Attorney-General  for  the  Commonwealth  was  allowed  to 
intervene. 

Sir  Julicin  Salomons  K.C.  (C.  B,  Stephen  K.C.,  and  J.  L 
Cavqybell  with  him),  for  the  respondents  on  a  preliminary  objec- 
tion to  the  hearing  of  the  appeal  by  the  Court  as  constituted. 
Three  of  the  Justices  now  sitting  are  pecuniarily  interested  in  the 
question  in  dispute,  inasmuch  as  they  are  residents  of  New  South 
Wales,  and  are  therefore  liable  to  pay  the  tax  if  the  appellant  is 
liable.  In  the  absence  of  express  provision,  as  in  the  Land  and 
Income  Tax  Act  1895  with  regard  to  the  State  Judges,  a  Court 
so  constituted  should  not  sit  on  the  appeal. 

[GRiFFFfH  C.J. — Except  where  it  is  a  case  of  necessity.] 

There  is  no  necessity  here,  because  by  the  Judiciary  Act  1903, 
sec.  14,  the  Full  Court  may  consist  of  two  Justices  only ,  and  there 
are  two  available  now  who  are  not  pecuniarily  interested. 

[Griffith  C.J. — The  question  involved  is  as  to  the  respective 
powers  of  the  Commonwealth  and  State  Parliaments.  No  question 
of  that  kind  can  arise  in  which  the  Justices  are  not  interested.] 

The  appellant  need  not  have  come  here,  he  might  liave  gone  to 
the  Supreme  Court. 

[Griffith  C.J. — By  sec.  73  of  the  Constitution,  which  is  the 
Statute  law  of  the  Empire,  the  High  Court  has  jurisdiction  to 
entertain  appeals  from  all  judgments  of  Courts  exeixsising  federal 
jurisdiction.     We  overrule  the  objection.] 

Flannery  {J.  A,  Ferguson  with  him),  for  the  appellant.    This 


(1)  IC.L.R.,585. 


(2)  (1907)  A.C.,  81 ;  4  C.L.R.,  356- 
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is  an  appeal  under  sec.  39,  sub-sec.  (2)  (b)  of  the  Jadiciury  Act   H.  C.  of  a. 

«  •        •  1Q07 

1903,  instituted  by  notice  of  motion  under  sec.  57  of  the  District 
Court  Amendment  Act  1905 ;  High  Court  Procedure  Act  1903,     commis- 
sec  37;  Appeal  Rules,  sec.  iv.,r.  1,  as  amended  August  22nd  1904.   xTxr^N^ 
The  tax  is  imposed  by  sec.  15  of  the  Land  and  Income  Tax  Act     (N.S.W.) 
(59  Vict  No.  15),  on  income  derived  from  a  vocation  carried  on  in      Baxtkr. 
New  South  Wales.     The  appellant  as  a  federal  officer  is  exempt : 
Deakin  v.  Webb  (1).    Webb  v.  Outtrim  (2),  a  decision  of  the  Privy 
Council  to  the  contrary,  on  appeal  from  the  Supreme  Court  of 
Victoria,  was  wrongly  decided.     The  Judicial  Committee  should 
not  have  entertained  the  appeal  as  of  right :  Judicial^  Act  1903, 
sec.  39  (2)  (a) ;  the  Constitution,  sec.  74. 

[Griffith  C.J. — Suppose  they  were  technically  wrong  in  doing 
80,  can  we  interfere  with  their  management  of  their  own  business  ? 
I  do  not  think  we  should  be  asked  to  review  the  propriety  of  the 
act  of  the  Privy  Council  any  more  than  they  should  be  asked 
to  review  the  propriety  of  an  act  of  this  Court  in  a  matter  of 
procedure.] 

Even  if  the  Privy  Council  rightly  entertained  the  appeal,  their 
decision  is  not  binding  on  this  Court,  and  should  not,  under  the 
circumstances,  be  followed.  The  decision  of  this  Court  in  Deakin 
V.  WeVj  (1)  is  binding  on  this  Court,  and  should  be  followed 
unless  it  appears  that  the  Court  was  misled.  That  is  the  practice 
of  the  House  of  Lords  in  such  cases.  Sec.  74  of  the  Constitution 
makes  this  Court  s  decision  final  on  all  questions  as  to  the  limits 
inter  se  of  the  constitutional  powers  of  the  Commonwealth  and  a 
State,  unless  the  Court  certifies  that  the  question  is  one  which 
should  go  to  the  Privy  Council.  The  question  in  this  case  comes 
within  tlie  section,  and  upon  it  this  Court  has  given  a  decision 
and  refused  a  certificate.  That  decision  stands  as  the  law  until 
altered  by  a  competent  authority,  and  cannot  be  reversed  or  over- 
ruled by  the  Privy  Council  either  on  an  appeal  under  State  laws 
or  by  an  exercise  of  the  prerogative.  Assuming  that  there  is 
still  an  appeal  to  the  Privy  Council  on  such  mattei-s  by  virtue  of 
the  prerogative,  a  decision  of  the  Privy  Council  on  such  a  ques- 
tion is  not  that  of  a  superior  Court,  but  of  a  Court  of  co-ordinate 
jurisdiction,  and  should  not  be  accorded  any  more  weight  than  it 

(1)  1  C.LR.,  585.  (2)  (1907)  A.C,  81  ;  i  C.L.R.,  356. 
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H.  C.  OF  A.  would  receive  from  tlie  House  of  Lords  or  even  the  Privy  Council 
'•  itself.  The  House  of  Lords  does  not  hesitate  to  differ  from  the 
Privy  Ck)uncil,  and  the  Privy  Council  itself  does  not  feel  itself 
bound  by  previous  decisions  of  its  own  body :  Ridsdale  v. 
Clifton  (1).  If  the  reasons  of  the  Privy  Council  in  Webb  v. 
Outtrim  (2)  do  not  commend  themselves  to  this  Court  the  decision 
should  not  be  followed :  Tooth  v.  Power  (3) ;  Read  v.  Bishop  of 
Lincoln  (4) ;  "  The  City  of  CJiester  "  (5) :  MackonocJiie  v.  ZW 
Penzance  (6) ;  Wilkinson  v.  Doivnton  (7) ;  Didieii  v.  White  & 
Sons  (8).  On  questions  coming  within  sec.  74  the  Privy  Council 
has  no  voice  unless  it  is  invoked  by  the  High  Court  itself.  The 
inference  is  irresistible  that  on  such  questions  the  High  Court  is 
to  be  the  ultimate  Court  of  appeal,  and  its  decision  the  only 
binding  precedent,  except  in  cases  where  a  certificate  is  granted. 
The  only  alternative  is  to  suppose  that  the  restriction  on  appeals 
in  sec.  74  was  intended  to  prevent  trivial  matters  from  being 
thrust  upon  the  Privy  Council.  But  the  nature  of  the  que.stions 
involved  renders  that  an  impossible  inference.  The  purpose  was 
rather  to  give  the  final  voice  on  those  highly  important  cjuestions 
to  the  Court  most  fitted  to  deal  with  them.  The  High  Court  is 
entrusted  with  the  duty  of  maintaining  the  balance  betv^een  tfie 
powers  of  the  States  and  the  Commonwealth,  in  the  same  way 
as  the  Supreme  Court  of  the  United  States  of  America,  whose  Con- 
stitution formed  the  model  for  that  of  the  Commonwealth.  This 
inference  is  strengthened  by  consideration  of  sec.  76,  which  give^ 
Parliament  power  to  confer  original  jurisdiction  on  the  High 
Court  in  such  matters,  and  sec.  77,  sub-sec.  (ii.),  which  enables 
Parliament  to  make  that  jurisdiction  exclusive.  The  Privy 
Council,  if  that  were  done,  could  never  have  cognizance  of  such 
(juestions  except  by  permission  of  the  High  Court. 


Groom  (A-G.  for  the  Commonwealth),  and  CvZlen  K.C.  (Bavin 
with  them),  for  the  Commonwealth,  intervening.  Even  if  the 
words  of  sec.  74  do  not  expressly  make  the  High  Court's  decision 
binding  on  all  Courts,  they  do  so  by  implication,  when  the  general 


(1)  2P.D.,  276,  at  p.  306. 

(2)  (1907)  A.C.,  81  ;  4  C.L.R.,  356. 

(3)  (1891)  A.C.,  284. 

(4)  (1892)  A.C.,  644. 


(6)  9P.D.,  182,  at  p.  207. 

(6)  6  App.  Gas.,  424,  at  p.  447. 

(7)  (1897)  2  Q.B.,  57,  at  p.  60. 

(8)  (1901)2K.B.,669. 
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scheme  and  history  of  the  Constitution  are  considered.  The 
Constitution  should  not  be  construed  as  a  mere  Act  of  Parliament, 
but  as  an  instrument  of  government  drawn  up  by  the  States  to 
form  the  basis  of  a  permanent  union  between  themselves.  The 
Court  should  consider  what  were  the  evils  to  be  remedied,  and 
the  method  adopted  to  remedy  them.  As  in  the  United  States  of 
America,  the  scheme  of  government  necessitated  making  the  High 
Court  the  interpreter  and  protector  of  the  Constitution :  Dicey:  Law 
vf  the  Constitution,  6th  ed.,  Append.,  p.  479.  Such  an  arbiter  is 
necessary  where  the  powers  of  all  are  distributed  between  two 
quasi-sovereign  bodies,  State  and  Commonwealth.  The  experience 
of  Canada  suggested  the  advisability  of  having  questions  as  to  the 
limits  of  the  respective  powers  of  the  two  bodies  decided  finally 
in  a  Court  familiar  with  Australian  conditions  and  aspirations. 
The  provision  for  appeal  to  the  Privy  Council  by  certificate  was 
intended  for  questions  affecting  Imperial  interests.  The  section 
is  not  a  mere  prohibition  of  appeal  in  the  particular  case,  it  was 
intended  to  prevent  a  question,  once  decided  by  the  High  Court, 
from  being  re-opened  by  the  Privy  Council.  The  whole  purpose 
of  the  section  is  frustrated  if  that  body  may  entertain  an  appeal 
on  the  same  question  coming  to  them  through  another  channel, 
and  decide  it  regardless  of  the  High  Court's  previous  decision.  The 
respect  due  to  a  decision  of  the  Privy  Council  does  not  require 
this  Court  to  give  up  its  opinion  on  matters  as  to  which  its 
decision  is  made  final  by  the  Constitution.  The  Privy  Council 
should  follow  the  High  Court,  [They  referred  to  Quick  and 
Groom,  Powefi^a  of  the  Commonwealth,  p.  51,  and  sees.  71-77  of 
the  Constitution.]  The  question  is  one  arising  under  the  Con- 
stitution. It  could  not  be  decided  without  interpreting  the 
Constitution.  The  question  whether  a  power  is  implied  is  really 
one  of  construction.  [They  referred  to  Cohens  v.  Virginia  (1) ; 
Siarin  v.  New  York  (2) ;  Tennessee  v.  Davis  (3) ;  Patton  v.  Brady 
(4) ;  OaiM>7*n  v.  United  States  Bank  (5)  ;  sec.  76,  sub-sec.  (i.),  and 
sec  51,  sub-sec.  (xxxix.),  of  the  Constitution.]  The  argument 
that  to  refuse  to  follow  the  Privy  Council  would  be  equivalent  to 
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(1)6  Wheat.,  264,  at  p.  379. 

(2)  115  U.S.,  24S,  at  p.  257. 

(3)  lOOU.S.,  257,  atp.  264. 


(4)  184  U.S.,  608. 

(5)  9  Wheat.,  738,  at  p.  82.3. 
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H.  C.  OF  A.   holdiDg  that  there  are  in  existence  two  Courts  of  co-ordinate 
jurisdiction  on  these  matters  giving  conflicting  decisions,  is  an 
argument  in  favour  of  legislation,  but  should  not  lead  this  Ck>urtto 
reverse  its  own  decision.   The  reasoning  of  the  Judicial  Committee 
in  Webb  v.  OiUtrim  (1)  does  not  throw  any  new  light  on  the 
question,  or  disclose  any  valid  objection  to  the  application  of  the 
principle  laid  down  in  AfCtdloch  v.  Maryland  (2)  and  adopted  by 
this  Court  in  D'Emden  v.  Pedder  (3),  affirmed  in  DeaJcin  v.  Webb 
(4);  Municipal  Council  of  Sydney  v.  The  Commonwealth  (5) ;  The 
ComnumiveaZth  v.  State  of  New  South  Wales  (6).    It  is  as  neces- 
sary to  the  States  as  to  the  Commonwealth,  and  is  an  illustration 
of  the  maxim  quando  lex  aliquid  alicui  concedit,  conceditur  et  id 
sine  quo  res  ipsa  esse  non  potest      [They  referred  to  Federated 
Amalgamated   Government    Railway   and   Tramway    Service 
Association   v.   New  South  Wales  Railway  Traffic  Em/ployis 
Association  (7).]     A  similar  implication  of  ancillary  powers  was 
made  by  the  Privy  Council  in  construing  the  Canadian  Constitu- 
tion :  Grand  Trunk  Railway  Co.  of  Canada  v.  Attomey-General 
of  Canada  (8) ;  Citize7is  Insurance  Co,  of  Canada  v.  Parsons  (9) ; 
though  they  rejected  the  principle  in  Bank  of  Toronto  v.  Lamhe 
(10). 

[Barton  J.  referred  to  Attorney-General  for  Canada  v.  Cain 
&  Gilhula  (11) ;  Robtelmes  v.  Brenan  (12).] 

The  principle  has  been  uniformly  followed  by  the  Supi*eme 
Courts  of  Canada  and  the  United  States  with  beneficial  results. 
[They  referred  to  Claflin  v.  Houseman  (13) ;  Martin  v.  Hunters 
Lessee  (14) ;  The  Moses  Taylor  (15) ;  Railway  Co,  v.  Whitton  (16).] 
The  framers  of  the  Constitution,  having  adopted  the  same  or 
similar  language  to  that  of  the  United  States  Constitution,  must 
be  taken  to  have  adopted  it  in  the  sense  in  which  it  had  been 
construed  by  the  American  Courts. 

[Isaacs  J.  referred  to  Trimble  v.  Hill  (17).] 


(1)  (1907)  A.C,  81 ;  4  C.L.R.,  356. 

(2)  4  Wheat.,  316. 

(3)  1  C.L.R.,  91. 

(4)  1  C.L.R.,  58o. 

(5)  1  C.L.Il,,  208. 

(6)  3C.L.R.,  807. 
<7)  4C.LR.,488. 
(S)  (1907)  A.C,  65. 

<9)  7  App.  Cas.,  96,  at  p.  108. 


(10)  12  App.  Gas.,  575,  at  p.  586. 

(11)  (1906)  A.C,  642. 

(12)  4CL.R.,  395. 

(13)  93  U.S.,  130. 

(14)  1  Wheat.,  304. 

(15)  4  Wall.,  411,  at  p.  429. 

(16)  13  Wall.,270,  atp.  288. 

(17)  5  App.  Gas.,  342,  at  p.  345. 
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There  is  no  express  provision  in  the  Commonwealth  Constitu-  H.  C.  of  A. 
tioD  80  different  from  anything  in  the  American  Constitution  as 
to  exclude  the  implication.  The  maxim  expreaaio  unius  est 
ttdusio  (Uterius  should  be  applied  with  great  caution :  State  o/ 
Tasmania  v.  Commonwealth  and  State  of  Victoria  (1) ;  Broome, 
Legal  Maxima,  7th  ed.,  p.  493. 


Sir  Julian  Salomons  K.C.  (0.  B,  Stephen  KC.  and  /.  L,  Camp- 
bM  with  him),  for  the  respondents.  This  Court,  even  if  it  is  a 
Coort  of  co-ordinate  jurisdiction  with  the  Privy  Council,  should  not 
interfere  with  a  decision  of  a  Judge  of  the  State  who  has  followed 
the  decision  of  the  Privy  Council.  [He  referred  to  La^yy  v.  Lon- 
(Jon  County  Council  (2) ;  Pledge  v.  Ca7T  (3).  Even  if  the  Court 
is  not  satisfied  by  the  reasoning  of  the  Privy  Council  in  Webb  v. 
Ottttrim  (4),  that  the  decision  in  DeaJcin  v.  Webb  (5)  is  wrong,  it 
should  reconsider  that  decision.  But  this  Court  is  not  a  Court  of 
eo-ordinate  jurisdiction.  It  is  an  inferior  Court  and  is  bound  by 
tlie  decision  of  the  Privy  Council.  That  Court  is  in  all  other 
matters  a  Court  of  Appeal  from  this  Court,  and  matters  within 
sec.  74  may  come  before  it  on  appeal  from  the  Supreme  Courts,  or 
on  appeal  from  this  Court  by  certificate  of  this  Court.  While  it 
18  thus  potentially  an  appellate  Court  on  all  matters  that  can  come 
before  the  High  Court,  in  no  case  does  an  appeal  lie  from  it  to  the 
High  Court.  Apart  from  sec.  74,  there  is  nothing  in  the  Constitu- 
tion to  affect  the  position  of  the  Priv}'  Council  as  a  Court  of 
Appeal  from  the  High  Court.  Sec.  74,  though  it  makes  the 
decision  of  the  High  Court  final  in  the  case  before  it  unless  a 
certificate  is  given,  does  not  make  that  decision  binding  on  all 
Courts  as  a  precedent  In  many  Statutes  the  decisions  of  an  ad- 
mittedly inferior  Court  are  made  final  and  an  appeal  is  prohibited 
except  by  leave  of  that  Court,  but  the  inferior  Court  is  bound  to 
follow  a  decision  of  the  superior  Court  on  the  same  point.  That 
being  the  relation  which  the  High  Court  bears  to  the  Privy  Coun- 
cil, the  latter  must  be  regarded  as  the  superior  Court,  and,  accord- 
ing to  the  constitution  of  the  British  judicial  system  and  the 
whole  course  of  practice  and  tradition,  the  decision  of  the  superior 


Ck>UMI8- 

8I0NEKS  or 
Taxation 
(N.S.\V.) 

V, 

Baxter. 


(1)  1  C.L.R.,  320,  at  p.  S43. 
^i)  (1S»5)  2  Q.B.,  577,  at  p.  5SI. 
(3)  (1885)  1  Ch.,  51. 


(4)  (1907)  A.C.,  81  ;  4  C.L.R,,  3f>6. 

(5)  1  C.L.R.,  585. 
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H.  C.  OF  A.  Court  must  be  followed.  Even  the  Privy  Council,  for  the  sake  of 
1907.  avoiding  diversity  of  decisions,  follows  tlie  House  of  Lords,  though 
not  technically  bound  to  do  so.  For  a  si  miliar  reason  the  Kings 
Bench  Division  follows  the  Privy  Council.  It  is  of  the  utmost 
importance  to  all  subjects  of  the  Empire  that  in  all  parts  uf  it, 
where  English  law  prevails,  the  interpretation  of  the  law  should 
be  as  nearly  as  possible  uniform  :  Trimble  v.  Hill  (1).  The  duty 
imposed  upon  the  High  Court  by  sec.  74  is  to  decide  the  matter 
by  its  own  judgment,  but  only  in  accordance  with  the  law  as  laid 
down  by  the  superior  Court.  That  restriction  does  not  impair  its 
dignity  or  prestige  in  any  way.  [He  referred  also  to  Reprint  of 
Debates  mi  the  CovivionweaZth  of  AustrnZi/c  GonstittjUion  Bill,  iff. 
69,71,112-116.] 

But  it  is  a  condition  precedent  to  the  jurisdiction  defined  Id 
sec.  74  that  the  matter  should  be  one  within  its  meaning.    It 
is  not  open  to  the  High  Court  to  prevent  an  appeal  from  its 
decision  by  holding  that  a  matter  is  within  the  section,  if,  as  a 
matter  of  law,  it  is  not.     In  this  case  there  is  no  question  as  to 
the  limits  inter  se  of  the   constitutional  powers  of  State  and 
Commonwealth.     The  Land  and  Income  Tax  Act  cannot  conflict 
with   any   executive    or   legislative   power,   nor   interfere  with 
any  instrumentality  of  the  Commonwealth.    The  mere  question 
whether  the  fact  of  a  man  being  a  federal  officer  i-enders  him 
exempt  from  State  taxation  does  not  raise  any  question  as  to  the 
limits  of  powers.     No  relevant  power  of  the  Commonwealth  has 
been  exercised.     The  mere  raising  of  the  contention  that  there  is 
such  a  conflict  is  not  sufficient.     The  Privy  Council  were  of 
opinion  that  no  such  question  was  involved. 

Even  if  the  principle  of  MVuUoch  v.  Maryland  (2)  is  applied, 
there  was  no  interference  in  this  case.  The  liability  of  federal 
officers  to  the  ordinary  burdens  of  citizenship  without  any  dis- 
crimination against  them  as  compared  with  others  cannot  be 
regarded  as  impairing  the  efficiency  of  a  Commonwealth  agency. 
[He  referred  to  Railroad  Co.  v.  Peniston  (3) ;  Wollaston*8  Case 
(4),]       But   the    principle,  however   applicable   to   the  United 


(1)  5  App.  Cas.,  342. 

(2)  4  Wheat.,  316. 

(3)  18  Wall,  5,  at  p.  30. 


(4)  28  V.L.R.,  357,  at  p.  378;  24 
A.L.T.,  63. 
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Slates,  cannot  be  applied  in  construing  the  Constitution  of  the  ^*  ^-  o'  ^- 
Commonwealth.     It  was  adopted  by  the  Supreme   Court  in 
America  as  necessary  for  the  preservation  of  the  Union,  not      Baxtkr 
because  it  was  a  necessary  implication  according  to  the  accepted     commis- 
priDciples  of  construction  in  English  law.      It  was  a  straining  of    monbrs  or 
the  law  that  was  perhaps  justified  because  there  was  no  other    (N.S.W.). 
power  outside  the  States  to  prevent  mutual  interference.    The 
Privy  Council  have  not  held  that  there  is  to  be  no  implication 
in  eoDstruing  the  Constitution,  but  that  there  is  no  room  for  this 
particular  implication.    In  the  United  States  Constitution  the 
maxim  ea^esaio  unius  est  eoccluaio  alterius  was  excluded  by  Art. 
IX.,  as  amended,  but  here  the  maxim  applies,and  when  sees.  106-109 
provide  for  the  preservation  of  all  rights  to  the  States  that  are 
not  taken  away  by  the  Constitution,  and  sea  114  expressly  pro- 
hibits taxation  of  Commonwealth  property,  it  must  be  presumed 
that  the  States'  powers  of  taxation  are  otherwise  unimpaired,  and 
are  not  to  be  cut  down  by  implication.     Art.  X.  of  the  United 
States  Constitution  is  not  a  parallel  to  these  provisions.     But 
e?eD  if  the  Constitution  were  in  identical  terms,  to  read  the 
principle  of  M'CuUoch  v.  Maryland  (1),  into  this  Constitution 
wonid  be  legislation,  not  construction,  and  would  be  unnecessary. 
[He  referred  to  Bank  of  Toronto  v.  Lambe  (2).]     It  is  not  in 
•eoordance  with  Bnglish  law  to  hold  that  a  power  not  expressly 
taken  away  should  be  taken  away  by  implication  because  if  it 
existed  it  might  be  abused,  or  that  the  power  to  tax  is  the  power 
to  destroy.     The  Royal  assent  is  necessary  for  all  legislation,  and 
is  an  effective  check  upon  serious  encroachments  by  State  or 
Commonwealth  upon  one  another.     Another  check  is  the  power 
of  the  Imperial  Parliament  t(>  legislate.     The  power  of   veto, 
though  not  commonly  used,  is  a  real  power,  and  may  be  exercised 
at  any  time  to  prevent  dangerous  legislation  in  the  Colonies : 
Todd,  Parliamentary  Government  in  the  British  Colonies,  1st 
Af  p.  385 ;  Quiok  and  Cfarran,  Annotated  Constituiion  of  the 
Auetrolian  Commonwealth,  pp.  694,  695.     Sec.  74  itself  recog- 
nizee this  power  as  a  check  upon  legislation  affecting  the  pre- 
wgative. 
An  appeal  does  not  lie  to  this  Court  from  the  District  Court 

(1)  4  WhMtt,  316.  (2)  12  App.  Cas.,  575. 
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Judge  in  this  case.  Before  the  Judiciary  Act  1903  the  District 
Court  Judge  had  jurisdiction  to  entertain  this  action,  and  there 
was  an  appeal  to  the  Supreme  Court  It  is  not  federal  jarisdie- 
tion,  but  an  ordinary  action  against  a  citizen  under  a  State  law. 
Apart  from  sec.  39  of  the  Judiciary  Act  1903,  the  appeal  would 
lie  to  the  Supreme  Court  only.  But  that  section  is  an  attempt 
to  take  away  the  appeal  from  the  State  Courts  to  the  Supreme 
Court,  and  indirectly  the  appeal  to  the  Privy  Council,  by  the 
device  of  taking  away  their  jurisdiction,  and  giving  it  back  as 
federal,  and  then  allowing  an  appeal  to  the  High  Court  only.  The 
section  is  therefore  ultra  vires,  and  the  appeal  is  wroogly 
brought. 

[Griffith  C.J. — This  Court  decided,  in  Ah  Tick  v.  Lehmeri(l), 
that  the  jurisdiction  of  the  Supreme  Court  to  entertain  appeals 
from  inferior  Courts  of  the  States  has  not  been  interfered  with  by 
this  section.] 

Oroom  A.-Q.  in  reply.  The  conflict  of  powers  indicated  in 
sec.  74  need  not  be  legislative.  Here  there  is  a  conflict  betwees 
the  legislative  powers  of  a  State  and  the  executive  power  of  the 
Commonwealth.  The  question  has  only  to  be  raised  to  give  this 
Court  jurisdiction  under  sec.  74. 

There  is  no  real  distinction  between  the  Constitution  of  the 
Commonwealth  and  that  of  the  United  States  in  regard  to  the 
division  of  powers ;  and  the  necessity  for  the  rule  of  non-interfer- 
ence is  equally  great  in  the  two  cases.  The  power  of  veto  is 
ineffective  as  a  check.  Neither  that  nor  power  of  the  Imperial 
Parliament  to  legislate  is  an  efficient  substitute  for  a  rule  of 
construction  which  may  be  applied  as  the  occasion  arises.  [He 
referred  to  Oarnaey  v.  Flood  (2) ;  Collector  v.  Day  (3).] 

[Isaacs  J.  referred  to  Hebbert  v.  Purchaa  (4) ;  Read  v.  Bishcp 
of  Lincoln  (5) ;  Safford  and  Wfieeler*8  Privy  Council  Practice,^ 
548. 

HiGGiNS  J.  referred  to  Pollock*8  Jurisprudence,  Bk.  I.,  PP* 
322,324.] 

The  District  Court  was  exercising  federal  jurisdiction,  as  the 


(1)  2C.L.R.,  593. 

(2)  (1898)  A.C.,  687,  at  p.  692. 

(3)  11  Wall.,  lid. 


(4)  L.R.  3  P.C.,  605. 

(5)  (1892)  A.C.,  644,  at  p.  654. 
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interpretation  of  the  Constitution  was  involved  in  its  decision.   ^*  ^'  ^'  ^ 
Sec  39,  sub-sec.  (2)  of  the  Jvdiciary  Act  1903  is  a  valid  exercise 
of  the  powers  conferred  by  sec.  76,  sub-sec  (l)  and  sec.  77,  sub-sec. 
(II.)  of  the  Constitution.    No  question  arises  as  to  the  power  of 
the  Parliament  to  exclude  an  appeal  to  the  Privy  Council. 

[Griffith  C.J. — This  Court  has  jurisdiction  under  sec.  73  of  the 
Ckmstitution  to  entertain  the  appeal  even  if  it  has  not  under  sec 
39  (2)  of  the  Jvdiciary  Act  1903.] 

tlannery,  for  the  appellant,  in  reply.  The  Imperial  Parliament, 
having  left  the  Privy  Council  and  the  High  Court  with  co-ordinate 
jurisdiction  in  certain  matters,  their  relationship  in  regard  to  those 
matters  is  not  analogous  to  that  which  exists  between  Supreme 
CJoorts  and  the  Privy  Council,  or  between  the  High  Court  and 
the  Privy  Council  on  matters  of  general  law.  The  High  Court 
is  not  an  inferior  Court  promoted  to  a  new  jurisdiction,  but  a  new 
Court  with  new  jurisdiction  in  matters  that  never  could  have 
Arisen  before,  with  an  authority  in  those  matters  at  least  equal  to 
that  of  the  Privy  Council.  The  proper  guidance  for  the  Court  is 
to  be  found,  not  in  the  tradition  of  the  Empire  as  regards  the 
practice  and  procedure  of  the  Supreme  Courts,  but  in  the  Con- 
stitution itself,  which  has  no  precedent  in  British  legislation,  and 
in  the  circumstances  under  which  it  came  into  existence. 

Cur,  adv.  vult 

The  judgment  of  Griffith  C.  J.,  Barton  J.  and  O'Connor  J., 
was  read  by 

Griffith  C. J.  This  is  an  appeal  from  a  judgment  of  a  District 
Court  in  New  South  Wales  in  an  action  by  the  respondents  to 
recover  from  the  appellant  a  sum  of  money  for  income  tax  claimed 
in  respect  of  the  emoluments  received  by  him  for  the  discharge 
of  his  official  duty  as  an  officer  of  Customs  in  that  State.  The 
learned  District  Court  Judge,  following  the  decision  of  the  Judicial 
Committee  in  the  case  of  Webb  v.  Outtrim  (1),  in  which  the 
decision  of  this  Court  in  the  case  of  Deakivr  v.  Webb  (2)  was  dis- 
approved, gave  judgment  for  the  plaintiffs.  The  case  was  argued 
at  length  at  the  last  sittings  of  the  Court  in  Sydney,  but  as  the 

<1)  (l«07)  A.C.,  81.  (2)  1  C.L.R.,  686. 
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H.  C.  or  A.    same  questions  were  said  to  be  raised  in  the  case  of  Flint  v.  Wehb 

which  was  set  down  for  hearing  at  the  present  sittings  of  the 

Baxtkr      Court  in  Melbourne,  the  Court  determined  to  hear  the  arguments 

GoMMis-     ^^  ^^^  cases  before  delivering  judgment.     All  the  points  arising 

8I0NIBS  OF    for  determination  are  common  to  both  cases,  and  althou£^h  the 
Taxation  ** 

(N.S.W.).    arguments  for  the  respective  respondents  did  not  proceed  upon 

quite  identical  lines  we  propose  to  deal  with  them  all  in  this 

judgment. 

Two  questions  of  supreme  importance  to  the  future  of  the 
Commonwealth  are  raised  for  decision ;  first,  whether  the  High 
Court  or  the  Judicial  Committee  of  the  Privy  Council  is  under 
the  Constitution  the  ultimate  arbiter  upon  questions  as  to  the 
limits  inter  se  of  the  constitutional  powers  of  the  Commonwealth 
and  those  of  any  State  or  States ;  and,  secondly,  whether  under 
the  Constitution  a  State  can,  in  the  exercise  of  its  legislative  or 
executive  authority,  interfere  with  the  exercise  of  the  legislative 
or  executive  authority  of  the  Commonwealtli,  and,  conversely, 
whether  the  Commonwealth  can  in  like  manner  trammel  the 
exercise  of  the  legislative  or  executive  power  of  the  States. 

Other  questions  of  comparatively  minor  importance  are  also 
raised — one  as  to  the  competency  of  this  Court  to  hear  the  appeal, 
and  another  as  to  the  extent,  if  any,  to  which  a  tax  imposed  by 
State  law  upon  the  official  emoluments  of  a  federal  officer  is  a 
violation  of  the  rule  asserted  by  this  Court  in  the  case  of  D'Emdtn 
V.  Pedder  (1).  In  that  case  this  Court,  holding  that  the  doctrine 
laid  down  in  the  celebrated  case  of  M*Cidloch  v.  Maryland {2),wss 
applicable  to  the  Constitution  of  the  Commonwealth  of  Australia, 
laid  down  the  rule  that  "  When  a  State  attempts  to  give  to  its 
legislative  or  executive  authority  an  operation  which,  if  valid, 
would  fetter,  control,  or  interfere  with,  the  free  exercise  of  the 
legislative  or  executive  power  of  the  Commonwealth,  the  attempt, 
unless  expressly  authorized  by  the  Constitution,  is  to  that  extent 
invalid  and  inoperative." 

In  the  case  of  Deakin  v.  Webb  (3)  the  Court  again  affirmed 
that  rule,  and,  adopting  the  reasoning  of  the  Supreme  Court  of 
the  United  States  in  the  cases  of  Dobbins  v.  Commissioners  of 

(1)  1  C.L.R.,  91.  (2)  4  Wheat.,  316. 

(3)  1  C.L.R.,  685. 
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Erie  County  (1),  and  T/ie  GoUectar  v.  Day  (2),  applied  it  to  the   H.  0.  of  A. 

1QA7 

case  of  a  State  income  tax  upon  the  emoluments  of  Federal       J___j 
Ministers  and  members  of  Parliament.     In  The  Federated  Amal-      Baxtke 
gamaied  GoverriTnent  Railway  and  Tramway  Service  Association     qommis- 
V.  New  South  Wales  Railway  Traffic  Employ^  Association  (3),    sioners  of 
the  Court  applied  the  same  principle  to  an  attempted  interference     (N.S.  W.). 
by  the  Commonwealth  with  the  exercise  by  a  State  of  its  sovereign 
powers. 

In  Webb  v.  Outtrim,  ihe  Supreme  Court  had  followed  the 
decision  of  this  Court  in  DeaJcin  v.  Webb  (4),  but  an  appeal  to 
the  Privy  Council  was  allowed  (5). 

The  respondents  contend  that  this  Court  is  bound  by  that 
dedsion,  and  that  the  decisions  already  mentioned,  and  others  in 
which  the  Court  applied  the  same  principles,  must  be  taken  to  be 
overruled  and  no  longer  law — in  other  words,  that,  an  interpreta- 
tion of  the  Constitution  on  the  points  in  issue  having  been  given 
by  the  Privy  Council  in  a  case  which  they  had  jurisdiction  to 
decide,  this  Court  must  defer  to  their  opinion,  whether  it  does  or 
does  not  agree  with  it.  On  the  other  hand  it  is  contended  by 
the  appellant  and  by  the  Commonwealth  that  by  the  Constitution 
this  Court  was  created  for  the  express  purpose,  amongst  others, 
of  interpreting  the  Constitution,  and  that  as  to  some  questions, 
of  which  that  now  in  controversy  is  one,  the  Judicial  Committee 
has  no  authority  to  give  a  decision  binding  on  this  Court  unless 
in  the  opinion  of  this  Court  the  question  ia  one  which  ought  to 
be  determined  by  the  Sovereign  in  Council,  although  it  is  conceded 
that,  if  they  decide  such  a  question  incidentally,  their  decision  is 
binding  on  the  immediate  parties. 

The  answer  to  the  question  thus  raised  must  depend  upon  the 
terms  of  the  Constitution  itself.  Sec.  74  is  as  follows : — "  No 
appeal  shall  be  permitted  to  the  Queen  in  Council  f  i*om  a  decision 
of  the  High  Court  upon  any  question,  howsoever  arising,  as  to 
the  limits  inter  se  of  the  constitutional  powers  of  the  Common- 
wealth and  those  of  any  State  or  States,  or  as  to  the  limits 
inter  se  of  the  constitutional  powers  of  any  two  or  more  States, 

(1)  16 Peters,  436.  (4)  1  C.L.R.,  585. 

W  U  Wall,  113.  (5)  (1907)  A.O.,  81. 

(3)4C.L.R.,488. 
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fl.  C.  or  A.  unless  the  High  Court  shall  certify  that  the  question  is  one 

'^'  which  ought  to  be  determined  by  Her  Majesty  in  Council. 
Baxter  "The  High  Court  may  so  certify  if  satisfied  that  for  any 

CoMifis-  sp^^ftl  reason  the  certificate  should  be  granted,  and  thereupon  an 

8I0NBBS  OF   appeal  shall  lie  to  Her  Majesty  in  Council  on  the  question  without 
Taxation     p     .,       i 
(N.S.  VV. ).    further  leave. 

"  Except  as  provided  in  this  section,  this  Constitution  shall  nofc 
impair  any  right  which  the  Queen  may  be  pleased  to  exercise  by 
virtue  of  Her  Royal  Prerogative  to  grant  special  leave  of  appeal 
from  the  High  Court  to  Her  Majesty  in  Council.  The  Parliament 
may  make  laws  limiting  the  matters  in  which  such  leave  may  be 
asked,  but  proposed  laws  containing  any  such  limitation  shall  be 
reserved  by  the  Gk)vemor-General  for  Her  Majesty's  pleasure." 

Much  argument  was  addressed  to  us  as  to  the  meaning  of  ihv§ 
section.  It  was  contended  on  both  sides  that  the  language  is  plain 
and  unambiguous,  though  contradictory  interpretations  were  pnt 
upon  it.  There  was  also  a  good  deal  of  argument  as  to  the  extent 
to  which  reference  could  properly  be  made  to  matters  of  history 
for  the  purpose  of  interpreting  the  language.  In  our  opinion  there 
is  no  ambiguity  in  the  language,  if  it  is  regarded  simply  as  a 
prohibition  of  an  appeal  to  the  Sovereign  in  Council  in  the  pre- 
scribed cases.  The  particular  task  now  imposed  upon  us  is  not  so 
much  to  interpret  verbal  expressions,  as  to  discover  the  object  of 
the  legislature  in  making  the  enactment.  No  one  disputes  that 
in  ordinary  cases  this  Court  is  bound  by  the  decisions  of  the 
Privy  Council,  for  the  very  obvious  reason  that,  if  it  declined  to 
follow  them,  the  decision  of  this  Court  would  be  reversed  on 
appeal,  so  that  such  a  refusal  would  be  both  futile  and  mis- 
chievous. Apart  from  this  reason,  it  is  a  recognized  workmg 
rule,  necessary  for  establishing  consistency  and  uniformity  in  the 
law,  that  Courts  whose  decisions  are  subject  to  appeal  shall  follow 
the  decisions  of  Courts  of  final  appeal.  And,  if  there  were  no 
more  in  the  case,  the  rule  might  very  well  be  applied  to  the  pre- 
sent controversy.  But  there  is  a  great  deal  more.  For  the  fi^^ 
time  in  the  history  of  the  British  Empire  a  Court  has  been  estab- 
lished as  to  which  it  has  been  declared  that  no  appeal  shall  be 
permitted  from  its  decisions  on  certain  questions  unless  the  Court 
itself  certifies  that  the  question  is  one  which  "  ought  to  be  deter- 
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mined  "  by  the  Sovereign  in  Council.   These  words  cast  upon  the  ^'  C.  ow  A. 
Court  the  duty  of  determining  whether  the  question  is  such  an       J^^ 
one  or  not,  and»  if  it  thinks  that  it  is  not,  it  is  its  solemn  duty  to      Baxter 
»y  80.    If  the  case  falls  within  sec.  74,  the  Privy  Council  has  no     commis- 
anthority  to  review  its  opinion  on  that  point,  and  the  fact  that    wonbrs  of 
the  Privy  Council  may  be  called  upon  to  deal  with  the  same    (N.S.W.). 
qaestion  in  another  case  is  quite  irrelevant  to  the  opinion  of  this 
Court  as  to  whether  it  ought  to  be  determined  by  that  tribunal 
or  not 

The  question,  then,  is  not  one  of  construction  in  the  narrow 
sense,  for  in  that  view  no  difficulty  arises.  The  question  is  whether 
the  conventional  duty  of  one  Court,  not  in  all  respects  the  highest, 
to  follow  another  Court  of  higher  authority  is  excluded  by  the 
implication  arising  from  the  purpose  for  which  this  Court  was 
established,  and  the  place  which  it  holds  under  the  Constitution. 
In  this  respect  the  question  as  to  the  duty  of  the  Court  is  very 
analogous  to  the  question  as  to  the  duty  of  the  Governor-General 
to  assent  to  or  reserve  a  bill  duly  passed  by  both  Houses  of  the 
legislature.  There  is  no  doubt  as  to  the  meaning  of  the  words 
nsed,  but  the  circumstances  under  which  the  power  was  intended 
to  be  exercised  must  be  discovered  from  some  other  source.  That 
worce  is  to  be  found  in  a  consideration  of  the  whole  purview  of 
the  Constitution,  and  the  answer  to  the  question  cannot  be  given 
without  having  regard  to  its  history. 

Under  the  Constitution  of  the  United  States  of  America  the 
power  of  veto  possessed  by  the  President  and  State  Governors  is 
•bsolute  and  uncontrolled,  and  was  intended  to  be  exercised  at 
their  absolute  discretion,  although  its  effect  ;may  in  some  cases  be 
overcome  in  the  manner  prescribed  by  the  respective  Constitu- 
tions.   In  the  Canadian  Dominion  the  power  of  the  Governor- 
General  to  disallow  Provincial  Acts  is  equally  absolute,  and  was 
intended  to  be,  and  has  been,  used  at  his  absolute  discretion, 
•cting  of  course  with  the  advice  of  the  Dominion  Ministers.    But 
no  one  familiar  with  the  history  of  the  self-governing  Colonies 
of  Australia  supposes  that  the  power  of  the  Governor-General  to 
reserve  a  Bill,  or  of  the  Sovereign  to  disallow  a  Bill,  was  intended 
to  be  exercised  on  the  same  principles. 
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/^       lished,  and  what  place  does  it  hold  in  the  Constitution  ? 
Baxteb  This  is  quite  a  different  question  from  a  verbal  criticism  of  the 

CoMMis-      *^^^^  section.     The  answer  to  it  must  be  found  in  a  consideration 

8I0NEKS  OF    of  the  whole  instrument  construed  in  accordance  with  recognized 
Taxation  .  ° 

(N.S.W.).    rules  of  construction  applicable  to  written  instruments.    Inose 

rules  are  especially  applicable  when  the  inquiry  is  directed  to 

ascertaining  the  object  of  the  legislature. 

In  Heydon'a  Case  (1),  decided  in  the  29th  year  of  Queen 
Elizabeth,  it  was  laid  down : — "  That  for  the  sure  and  true  inter- 
pretation of  all  Statutes  in  general  (be  they  penal  or  beneficial, 
restrictive  or  enlarging  of  the  common  law),  four  things  are  to  be 
discerned  and  considered.  (1).  What  was  the  common  law  before 
the  making  of  the  Act:  (2).  What  was  the  mischief  and  de- 
fect for  which  the  common  law  did  not  provide :  (3).  What 
remedy  the  Parliament  hath  resolved  and  appointed  to  cure  the 
disease  of  the  Commonwealth :  (4).  The  true  reason  of  the 
remedy ;  and  then  the  office  of  all  the  Judges  is  always  to  make 
such  construction  as  shall  suppress  the  mischief,  and  advance  the 
remedy,  and  to  suppress  subtle  inventions  and  evasions  for  con- 
tinuance of  the  mischief,  and  pro  privato  commodo,  and  to  add 
force  and  life  to  the  cure  and  remedy,  according  to  the  true 
intent  of  the  makers  of  the  Act,  pro  bono  publico"  This  rule, 
which  is  of  course  not  limited  to  alterations  of  the  common  law, 
nor  to  mere  questions  of  verbal  criticism,  has  never  been  departed 
from.  (See  of  late  years  the  opinions  of  the  Earl  of  HaUbiiry 
L.C.  in  Edstman  Photographic  Materials  Go.  v.  Comptroller' 
Oeneral  of  Patents,  Designs,  and  Trade  Marks  (2),  and  of  Lord 
Atkinson  in  Badisclie  Anilin  Und  Soda  Fabrik  v.  HicJcson  (3). 

How  then  ought  this  rule  to  be  applied  in  construing  the 
Constitution  ?  That  instrument  partakes  both  of  the  character 
of  an  Act  of  Parliament  and  of  an  international  agreement  made 
between  the  people  of  the  several  self-governing  Australian 
Colonies,  and  also  between  the  people  of  those  Colonies  collectively 
and  the  United  Kingdom,  for  the  Preamble  recites  that  "  The 
people  of  New  South  Wales,  Victoria,  South  Australia,  Queensland, 

(1)  3  Rep.,  7a,  at  p.  7b.  (2)  (1898)  A.a,  671,  at  p*  573. 

(3)  (1906)  A.G.,  419,  at  p.  426. 
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mi  Tasmania,  humbly  relying  on  the  blessing  of  the  Almighty  ^«  C.  <>'  A 
God,  have  agreed  to  unite  in  one  indissoluble  Federal  Common-       ,,^\, 
wealth  mider  the  Crovm  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  under  the  Constitution  hereby  established." 

Before  referring  in  detail  to  the  historical  facts  which  supply 
the  answers  to  the  inquiry  as  to  the  "  mischief  and  defect  for 
which  the  law  did  not  provide,"  we  think  it  right  to  emphasise 
what  we  conceive  to  be  a  fundamental  principle  applicable  to  the 
CQDstraetion  of  instruments  which  purport  to  call  into  existence 
a  new  State  with  independent  powers  of  legislation  and  govern- 
ment, and  which  are  important  with  regard  to  both  the  main 
questions  now  before  us  for  decision.  Such  instruments  are  not, 
and  never  have  been,  drawn  on  the  same  lines  as,  for  instance, 
the  Merchant  Shipping  Acts,  which  prescribe  in  every  detail  the 
powers  and  authorities  to  be  exercised  by  every  person  dealt 
with  by  the  Statutea  In  this  connection  I  will  read  a  passage 
bom  the  judgment  of  Story  J.,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Martin  v. 
Sunter*8  Lessee  (1).  "  The  Constitution  unavoidably  deals  in 
general  language.  It  did  not  suit  the  purposes  of  the  people,  in 
framing  this  great  charter  of  our  liberties,  to  provide  for  minute 
specifications  of  its  powers,  or  to  declare  the  means  by  which 
those  powers  should  be  carried  into  execution.  It  was  foreseen 
that  this  would  be  a  perilous  and  difficult,  if  not  an  impracticable, 
task.  The  instrument  was  not  intended  to  provide  merely  for 
the  exigencies  of  a  few  years,  but  was  to  endure  through  a  long 
lapse  of  ages,  the  events  of  which  were  locked  up  in  the  inscrut- 
*hle  purposes  of  Providence.  It  could  not  be  foreseen  what  new 
changes  and  modifications  of  power  might  be  indispensable  to 
effectuate  the  general  objects  of  the  charter ;  and  restrictions  and 
specifications,  which,  at  the  present,  might  seem  salutory,  might, 
in  the  end,  prove  the  overthrow  of  the  system  itself.  Hence  its 
powers  are  expressed  in  general  terms,  leaving  to  the  legislature, 
nom  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate 

objects,  and  to  mould  and  model  the  exercise  of  its  powers,  as  its 

own  wisdom,  and  the  public  interests,  should  require." 
Again,  in  a  Constitution  establishing  a  State,  whatever  its 

(1)  1  Wheat.,  304,  at  p.  326. 
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H.  C.  OF  A.  degree  of  dependence  or  independence,  certain  things  are  taken 

for  granted,  just  as,  to  compare  small  things  with  great,  the  mere 

Baxtkb      creation  of  a  corporation  implies  many  incidents  which  it  is  not 

CoMMis-     i^^cessary  to  set  forth.     The  framers  of  a  Constitution  at  the  end 

8I0NKB8  or    of  the  nineteenth  century  may  be  supposed  to  have  known  that 
Taxation  .  ^         .^  rr 

(N.S.W.).     there  have  been  in  this  world  many  forms  of  Government,  that 
the  various  incidents  and  attributes  of  those  several  forms  had 
been  the  subject  of  intelligent  discussion  for  more  than  2,000 
years,  and  that  some  doctrines  were  generally  accepted  as  applic- 
able to  them  respectively.     It  is  true  that  what  has  been  called 
an  "astral  intelligence,"  unprejudiced  by  any  historical  knowledge, 
and  interpreting  a  Constitution  merely  by  the  aid  of  a  dictionary, 
might  arrive  at  a  very  different  conclusion  as  to  its  meaning  from 
that  which  a  person  familiar  with  history  would  reach.     An 
excellent  illustration  of  this  is  afforded  by  the  case  referred  to 
the  Privy  Council  in  1885  on  a  joint  address  of  the  Legislative 
Council  and  Legislative  Assembly  of  the  Colony  of  Queensland. 
Under  the  Constitution  of  that  Colony  the  Legislative  Council  is 
nominated  by  the  Crown.     So  far  as  regards  the  express  lan- 
guage of  the  instrument  both  Houses  of  the  legislature  have  equal 
powers  of  legislation,  except  that  money  bills  must  originate  in 
the  Legislative  Assembly.     The  Legislative  Council  amended  an 
Appropriation  Bill  by  omitting  an  item  which  the  Legislative 
Assembly  had  included.     The  Legislative  Assembly  returned  the 
Bill   to  the   Legislative   Council   with    a  message   dated  12th 
November  disagreeing  to  the  amendment  for  reasons  set  forth  at 
length,  and  asserting  their  claims  as  follows  : — 

"  The  Legislative  Assembly  maintain,  and  have  always  main- 
tained, that  (in  the  words  of  the  Resolution  of  the  House  of 
Commons  of  3rd  July  1678),  all  aids  and  supplies  to  Her  Majesty 
in  Parliament  are  the  sole  gift  of  this  House,  and  it  is  their 
undoubted  and  sole  right  to  direct,  limit  and  appoint,  in  Bills  of 
aid  and  supply,  the  ends,  purpases,  considerations,  conditions, 
limitations,  and  qualifications  of  such  grants,  which  ought  not  to 
be  changed  or  altered  by  the  Legislative  Council." 

The  Legislative  Council  insisted  on  their  amendment,  stating 
in  their  message  that  they  neither  arrogated  to  themselves  the 
position  of  being  a  reflex  of  the  House  of  Lords  nor  recognized 
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the  Legislative  Assembly  as  holding  the  same  relative  position  as 
Uie  Hoase  of  Commons;  and  further  alleging  that  it  did  not 
appear  that  occasion  had  arisen  to  require  that  the  House  of 
Lords  should  exercise  its  power  of  amending  Supply  Bills,  adding 
that  "the  right  is  admitted  though  it  may  not  have  been 
exercised." 

Fmally  the  Legislative  Council  did  not  insist  on  their  amend- 
ment, but  a  joint  address  was  presented  to  Her  Majesty  embody- 
ing a  case  setting  out  the  facts,  and  praying  that  the  following 
questions  mi^ht  be  submitted  for  the  opinion  of  the  Privy 
Council : — 

1.  Whether  the  Constitution  Act  of  1867  confers  on  the 
Le^lative  Council  powers  co-ordinate  with  those  of  the  Legis- 
lative Assembly  in  the  amendment  of  all  Bills  including  Money 
Bills? 

2.  Whether  the  claims  of  the  Legislative  Assembly,  as  set  forth 
in  their  message  of  12th  November,  are  well  founded  ? 

The  case  was  considered  by  a  Board  consisting  of  the  Lord 
President  (Earl  Spencer),  the  Lord  Chancellor  (Lord  Herschell), 
Ae  Duke  of  Richmond,  Lord  Aberdeen,  Lord  Hobhouse,  Lord 
Blackburn,  and  Sir  Richard  Couch,  who  on  27th  March  1886, 
reported  to  Her  Majesty  that  the  first  of  the  questions  should  be 
answered  in  the  negative  and  the  second  in  the  affirmative. 

No  formal  reasons  were  given  for  the  report,  but  the  ground 
on  which  it  proceeded  is  sufficiently  apparent.  The  arguments  of 
the  Legislative  Assembly  were  accepted,  and  it  was  held  that,  the 
legislature  of  Queensland  having  been  constituted  on  a  basis 
analogous  to  that  of  the  United  Kingdom,  the  express  limitation 
of  the  power  to  originate  supply  to  the  elective  House  carried 
with  it  by  implication  a  limitation  of  the  power  of  the  Legisla- 
tive Council  analogous  to  that  which  is  recognized  as  imposed  on 
the  House  of  Lords.  If  the  Queensland  Constitution  had  been 
technically  construed  without  regard  to  its  subject  matter  the 
result  must  have  been  different. 

What,  then,  are  the  relevant  historical  facts  ?  For  many  years 
hefore  1900  the  question  of  the  federation  of  the  Australian 
Colonies  had  been  the  subject  of  anxious  discussion.     Under  the 

existing  law,  t.g.,  the  several  Colonial  Constitutions  by  which  the 
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H-  C.  OF  A.  sjx  several  States  which  now  form  the  Commonwealth  had 
independent  powers  of  legislation  in  all  matters  whatsoever  sub- 
BuTBR  ject  to  the  Boy&l  power  o£  disallowance,  the  six  Colonies  were 
CoHMH-  isolated  unite ;  there  were  no  practicable  means  by  which  the 
«oNEBsor  united  voice  of  the  people  of  the  whole  of  Australia  could  be 
(N.S.W,).  ascertained, or, if  ascertained,  could  be  mode  effective;  no  efficient 
measures  could  be  taken  for  defence ;  and  material  inconvenience 
was  caused  by  the  conflict  of  tariSs,  which  frustrated  the  desire 
for  free  intercourse  among  people  of  one  stock,  who  had  come  to 
regard  themselves  as  the  inheritors  in  common  of  a  great  con- 
tinent. There  were,  no  doubt,  many  persons  to  whom  these 
matters  did  not  afford  evidence  of  any  mischief  or  defect  in  the 
existing  law,  but  the  circumstance  that  a  new  law  does  not  com- 
mend itself  to  all  the  persons  subject  to  its  operation,  or  even  to 
its  interpreters,  does  not  aflect  the  application  of  the  rule  which 
we  have  <|Uoted.  The  existence  of  this  mischief  and  defect  must 
be  taken  to  have  been  a  fact  proved  to  the  satisfaction  of  the 
legislature  who  took  such  action  as  they  thought  best  fitted  to 
provide  a  remedy.  The  object  of  the  advocates  of  Australian 
federation,  then,  was  not  the  establishment  of  a  sort  of  mumcipal 
union,  governed  by  a  joint  committee,  like  the  union  of  parishes 
for  the  administration  of  the  Poor  Laws,  say  in  the  Isle  of  Wight, 
but  the  foundation  of  an  Australian  Commonwealth  embracing 
the  whole  continent  with  Tasmania,  having  a  national  character, 
and  exercising  the  most  ample  powers  of  self-government  con- 
sistent with  allegiance  to  the  British  Crown,  In  1891  a  Conven- 
tion had  been  held  in  Sydney,  the  members  of  which  had  been 
nominated  by  the  several  Colonial  Parliaments,  The  draft  Con- 
stitution prepared  by  that  Convention  had  been  submitted  for  the 
formal  consideration  of  those  Parliaments.  The  principle  of 
national  union  was  generally  accepted,  although  there  was  much 
difference  of  opinion  as  to  details.  In  1S97  and  1898  another 
Convention,  repi'csenting  five  of  the  six  Colonies,  and  consisting, 
in  the  case  of  four  of  the  Colonies,  of  members  elected  by  the 
people  under  laws  specially  passed,  and,  in  the  case  of  the  tifth, 
of  members  appointed  by  the  Parliament  of  that  Colony,  met,  luta 
by  them  a  Constitution  was  framed,  which  with  one  alteration  13 
now  embodied  in  the  CoiistitiUion  Act  passed  by  the  Parliament 
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of  the  United  Kingdom  in  1900,  and  the  construction  of  which  is   H-  C«  ^'  ^• 
DOW  in  disciLssion.  ^      '' 

So  much  for  local  history.    But  in  regarding  the  birth  of  a  new      Baxter 
State  we  are  not  obliged  to  limit  our  view  to  the  cradle.  In  fashion-     commis- 
ing  the  Constitution  of  a  Federated  Commonwealth  the  framers    sionebs  of 
might  assuredly  be  expected  to  consider  the  constitution  and  his-    (N.S.W.). 
tOT}^  of  other  federations,  old  and  new.  According  to  the  recognized 
canons  of  construction  they  must  be  taken  to  have  been  familiar 
with  them,  and  the  application  of  this  doctrine  is  not  excluded  or 
weakened  by  its  notorious  historical  truth  as  to  the  members  of  the 
Convention.    Now,  at  the  end  of  the  nineteenth  century  there  were 
in  actual  operation  three  great  federal  systems  of  Government — 
the  two  great  English-speaking  federations  of  the  United  States  of 
America  and  Canada,  and  the  Swiss  Confederation.     We  may 
asBome  that  the  relative  advantages  and  disadvantages  of  these 
several  systems  were  weighed  by  the  framers  of  the  Constitution. 
If  it  is  suggested  that  the  Constitution  is  to  be  construed  merely 
by  the  aid  of  a  dictionary,  as  by  an  astral  intelligence,  and  as 
a  mere  decree  of  the  Imperial  Parliament  without  reference  to 
history,  we  answer  that  that  argument,  if  revelant,  is  negatived 
by  the  preamble  to  the  Act  itself,  which  has  been  already  quoted. 
That  is  to  say,  the  Imperial  legislature  expressly  declares  that  the 
Constitution  has  been  framed  and  agreed  to  by  the  people  of  the 
Colonies  mentioned,  who,  as  pointed  out  m  the  judgment  of  the 
Board  in  Webb  v.  Outtrim  (1),  had  practically  unlimited  powers 
of  self-government  through  their  legislaturea    How,  then,  can  the 
facts  known  by  all  to  have  been  present  to  the  minds  of  the 
parties  to  the  agreement  be  left  out  of  consideration  ? 

We  may  take  it,  then,  that,  amongst  other  things,  the  Canadian 
Constitution,  which  had  been  in  operation  for  some  thirty  years, 
was  considered.  The  scheme  of  that  Constitution  was  to  make  a 
complete  distribution  of  the  powers  of  government,  so  that  the 
Dominion  was  endowed  with  all  powers  which  were  not  expressly 
conferred  upon  the  Provinces,  and  so  that  all  powers  were 
Assigned  to  one  authority  to  the  exclusion  of  the  other.  Under 
that  scheme  no  question  of  conflict  of  powers  within  the  same 
ambit  could  arise.     But  many  other  questions  had  arisen  under 

(I)  (1907)  A.C.,  81. 
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^^^  and  the  Provinces — all  questions  of  construction — and  had  been 
Baxtkr  determined  by  the  Judicial  Committee  in  a  series  of  decisions 
CoMMis-     which  had  been  the  subject  of  much  criticism.     One  eminent 

810NBRS  OF    Elnglish  constitutional  authority  (Bryce)  had  remarked  that  if  the 
Taxation  •*  \      •f      / 

<N.S.\V.).  American  Constitution  (which  is  also  a  written  instrument),  had 
been  dealt  with  by  the  Supreme  Court  of  the  United  States  in 
the  same .  manner  in  which  the  Dominion  Constitution  was 
treated  by  the  Judicial  Committee  the  United  States  would  never 
liave  grown  to  their  present  greatness. 

There  were,  then,  two  conspicuous  points  relative  to  the 
Dominion  Constitution :  (1)  That  it  gave  the  residue  of  power  to 
the  Central  Government ;  and  (2)  that  its  interpretation  by  the 
Judicial  Committee  had  not  given  universal  satisfaction.  As  it 
happens,  it  is  not  necessary  for  present  purposes  to  refer  to  the 
Constitution  of  the  Swiss  Confederation.  We  turn  to  the  other 
great  constitutional  document,  the  Constitution  of  the  United 
States  of  America.  That  instrument  is  based  upon  a  principle 
fundamentally  different  from  the  principle  adopted  in  the  case 
of  Canada.  Its  scheme  is  to  grant  or  delegate  to  Congress  certain 
specific  powers  of  government,  all  other  powers  being  retained  by 
the  States,  which  were  sovereign  independent  States.  The 
authority  by  which  the  Constitution  was  enacted  was  the  people. 
The  10th  amendment  of  the  Constitution,  adopted  almost  imme- 
diately after  the  establishment  of  the  United  States,  was  in 
these  words : — 

"  The  powers  not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

Article  III.  of  the  Constitution  had  provided  (sea  1)  that  the 
judicial  power  of  the  United  States  should  be  vested  in  one 
Supreme  Court  and  in  such  inferior  Courts  as  the  Congress  might 
from  time  to  time  ordain  and  establish,  and  (sec.  2)  that  the 
judicial  power  should  extend  to  all  cases  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made  under 
their  authority,  and  to  certain  other  matters. 

It  had  been  found  by  the  experience  of  a  century  that,  under 
the  American  scheme,  where  two  distinct  Governments  exercised 
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Authority  over  the  same  locality  and  the  same  persons,  so  that  ^'  ^'  ^'  ^• 
every  citizen  owed  allegiance  to,  and  was  bound  to  obey  the  laws       ^^^^ 
of,  two  distinct  Governments,  conflicts  had  continually  arisen  as      Baxtkb 
to  what  were  commonly  called  the  constitutional  powers  of  the     commw- 

General  Government  and  the  State  Governments.     This  was  a    signers  of 

Taxation 

noatter  of  historical  fact     It  might  perhaps  have  been  predicted    (N.S.W.). 
by  anyone  with  ordinary  foresight      But   that  such   conflicts 
had  arisen,  and  were  continually  arising,  was  notorious.     The . 
cause  of  the  conflict  was,  it  is  quite  obvious,  the  nature  of  the 
Constitution.      The  arising  of   such   conflicts   is  as   much   an 
incident  of  such  a  Constitution  as  the  operation  of  the  law  of 
gravitation  is  an  incident  of  ballooning,  or  as  the  possibility  of 
differences  arising  in  the  application  of  a  treaty  between  two 
States  is  an  incident  of  the  treaty.     In  the  latter  case  it  has  not 
been  unusual  to  make  provision  for  a  special  tribunal  of  arbitra- 
tion to  decide  such  diflerences.     So,  in  the  case  of  such  conflicts 
between  a  federal  Government  and  the  States  some  arbiter  was 
necessary.    It  was  well  known  that  in  the  United  States  one  of 
the  most  important  functions  of  the  Supreme  Court  had  been  to 
act  as  such  arbiter,  and  that  a  large  body  of  law  had  grown  up, 
founded  upon   the  decisions  of  most  eminent  jurists,  familiar 
both  with  the  written  Constitution  and  with  its  practical  opera- 
tion.   It  was  common  knowledge,  not  only  that  the  decisions  of 
the  Judicial  Committee  in  the  Canadian  cases  had   not  given 
widespread  satisfaction,  but  also  that  the  Constitution  of  the 
United  States  was  a  subject  entirely  unfamiliar  to   English 
lawyers,  while  to  Australian  publicists  it  was  almost  as  familiar 
as  the  British  Constitution.     It  was  known  that,  even  if  there 
should  be  any  members  of  the  Judidal  Committee  familiar  with 
the  subject,  it  was  quite  uncertain  whether  they  would  form 
members  of  a  Board  that  might  be  called  upon  to  determine  a 
question  on  appeal  from  an  Australian  Court,  by  which  it  must 
necessarily  be  dealt  with  in  the  first  instance.     It  could  not  be 
predicted  of  the  Board,  which  would  sit  to  entertain  an  appeal, 
that  it  would  be  constituted  with  any  regard  to  the  special 
fftniiliarity  of  its  members  with  the  subject.     And  no  disrespect 
18  implied  in  sajnng  that  the  eminent  lawyers  who  constituted 
the  Judicial  Committee  were   not   regarded   either   as   being 
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H.  C.  or  A.  familiar  with  the  history  or  conditions  of  the  remoter  portions  of 

^       the  Empire,  or  as  having  any  sympathetic  understanding  of  the 

Baxter      aspirations  of  the  younger  communities  which  had  long  enjoyed 

OoMMis-     ^^®    privilege    of    self-government      On    the   other  hand,  the 

8I0NKBS  OP    founders  of  the  Australian  Constitution  were  familiar  with  the 

Taxation 

(N.8.W.).     part  which  the  Supreme  Court  of  the  United  States,  constituted 

of  Judges  imbued  with  the  spirit  of  American  nationality,  and 

knowing  that  the  nation  must  work  out  its  own  destiny  under 

the  Constitution  as  framed,  or  as  amended  from  time  to  time,  had 

played  in  the  development  of  thjd  nation,  and  the  harmonious 

working  of  its  political  institutions. 

These  then  being  the  facts  calling  for  legislation,  or,  to  use  the 

old  formula,  "  the  mischiefs  and  defects  "  for  which  the  existing 

law  did  not  provide,  all  of  which  were  notorious,  and  these  being 

the  known  incidents  of  different  forms  of  government,  what  did 

the  "  people  "  agree  to  ? 

(1)  They  rejected  the  Canadian  scheme  : 

(2)  They  agreed  to  adopt,  so  far  as  regards  the  distribution  of 
functions  and  powers,  the  scheme  of  the  American  Constitution, 
and  in  particular : — 

(a)  To  confer  upon  the  Commonwealth  Parliament  plenary 
power  to  make  laws  for  the  peace,  order,  and  good  government 
of  the  Commonwealth  with  respect  to  the  matters  enumerated  in 
sec.  51  of  the  Constitution,  thus  adopting  the  analogy  of  sec.  8  of 
Article  I.  of  the  United  States  Constitution,  which  in  like 
manner  confers  on  Congress  plenary  power  as  to  specified  sub- 
jects; 

(6)  To  allow  the  States  to  retain  their  original  authority 
except  so  far  as  it  was  taken  from  them.  This  was  expressed  m 
sec.  107  of  the  Constitution,  which  is  as  follows : 

"  Every  power  of  the  Parliament  of  a  Colony  which  has  become 
or  becomes  a  State,  shall,  unless  it  is  by  this  Constitution  ex- 
clusively vested  in  the  Parliament  of  the  Commonwealth  or 
withdrawn  from  the  Parliament  of  the  State,  continue  as  at  the 
establishment  of  the  Commonwealth,  or  as  at  the  admission  or 
establishment  of  the  State,  as  the  case  may  be." 

For  the  purposes  of  comparison  we  again  quote  at  length  the 
10th  Amendment  of  the  United  States  Constitution : 
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*'The  powers  not  delegated  to  the  United  States  by  the  Consti-  H.  C.  of  a. 
tation,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the        ^^^• 
States  respectively,  or  to  the  people."  Baxter 

In  the  case  of  UEmden  v.  Pedder  (1),  this  Court  referred  to     ^  ''• 
these  respective  provisions  as  "indistinguishable  in  substance,    sionkbsof 
though  varied  in  form,"  and  in  Deakin  v.  Webb  (2)  as  "  language     (N.S. wj. 

not  verbally  identical,  but  synonymous."    To  any  one  familiar       

with  the  subject  the  aptness  of  both  expressions  will  be  apparent. 

Rnally— 

(g)  The  •*  people  "  agreed  (sec  71)  that  the  judicial  power  of 
the  Commonwealth  should  be  vested  in  a  Federal  Supreme  Court 
to  be  called  the  Etigh  Court  of  Australia,  and  in  such  other 
Federal  Courts  as  the  Parliament  might  create,  and  in  such  other 
CoOTts  as  it  might  invest  with  federal  jurisdiction  ;  following  in 
almost  identical  terms  the  language  of  Article  III.  of  the  United 
States  Constitution. 

They  further  agreed  (sec.  73)  that  the  High  Court  should  have 
a  general  appellate  jurisdiction  from  Federal  Courts  and  Courts 
exercising  federal  juidsdiction  and  also,  in  this  respect  going  - 
further  than  the  American  precedent,  from  the  Supreme  Courts 
of  the  States,  and  that  (sec  76)  the  Parliament  might  confer  on 
it  original  jurisdiction  in  any  matter  arising  under  the  Consti- 
tution or  involving  its  interpretation. 

Sec  75  provided  that  in  five  enumerated  classes  of  matters  the 
High  Court  should  have  original  jurisdiction.  Sec.  76  provided 
that  in  four  other  enumerated  classes  of  cases  the  Parliament 
might  make  laws  conferring  original  jurisdiction  on  the  Court. 
Two  of  these  were  "  matters  arising  under  the  Constitution  or 
involving  its  interpretation,"  and  "matters  arising  under  any 
laws  made  by  the  Parliament."  The  nine  classes  of  matters 
enmnerated  in  these  two  sections  were,  therefore,  the  matters  to 
which  the  judicial  power  of  the  Commonwealth  referred  to  in 
we.  77  as  "  federal  jurisdiction,"  was  to  extend :  Ah  Yick  v. 
LekwM  (3).  That  section  provided  that  with  respect  to  any  of 
these  enumerated  classes  the  Parliament  might  make  laws — 
(i.)  defining  the  jurisdiction  of  any  federal  court  other  than 
the  High  Court : 

(1)  I  CUR.,  91 ,  at  p.  ]  13.        (2)  1  C. L.R.,  585,  at  p.  606.        (3)  2 C.L.B.,  593. 

VOL  IT.  72 
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H.  C.  OF  A.  (iL)  defining  the  extent  to  whidi  the  jurifldiction  of  any 

}_^  federal  court  should  be  exclusive  of  that  which  belonged 

Bjoam  ^  ^^  ^^  vested  in  the  courts  of  the  States : 

CoMMM.  ^^^"^  investing  any  court  of  a  State  with  federal  jurisdiction, 

SI0VBB8  OF  that  is,  with  jurisdiction  to  exercise  the  judicial  power 

(N.8.W.).  of  the  Commonwealth. 

The  74th  section  was  as  follows : — 

''  74.  No  appeal  shall  be  permitted  to  the  Queen  in  Council  in 
any  matter  involving  the  interpretation  of  this  Constitution  or  of 
the  Constitution  of  a  State,  unless  the  public  interests  of  some 
part  of  Her  Majesty's  Dominions,  other  than  the  Commonwealth 
or  a  State,  are  involved." 

It  is  clear  that  by  exercise  of  the  power  conferred  by  sea  77 
the  Parliament  of  the  Commonwealth  could  have  withdrawn  the 
cognizance  of  matters  arising  under  the  Constitution  or  involving 
its  interpretation  altogether  from  the  Courts  of  the  States,  and  so 
have  dra¥m  them  within  the  sole  cognizance  of  federal  conrts, 
with  a  consequential  appeal  to  the  High  Court  and  prohibition 
of  appeal  to  the  Queen  in  Council  except  in  the  specified  cases. 
Or  it  could  first  withdraw  the  power,  and  afterwards  invest  the 
State  Courts  with  federal  jurisdiction,  in  which  case  an  appeal 
would  lie  from  the  State  Court  to  the  High  Court  by  virtue  of 
the  powers  conferred  by  sec  73,  with  like  consequencea 

What  then  was  the  purpose  for  which  the  High  Court  was  pro- 
posed to  be  set  up  as  a  Court  to  which  an  appeal  lay  from  all 
Courts  exercising  federal  jurisdiction,  with  power  to  the  Parlia- 
ment to  exclude  the  State  Courts,  including  the  State  Supreme 
Courts,  from  taking  cognizance  of  such  matters  altogether,  and 
with  a  provision  that  no  appeal  should  lie  from  the  High  Goort 
to  the  Sovereign  in  Council  so  long  as  Australian  interests  only 
were  involved  ? 

It  was  open  to  argument  whether  the  language  of  sea  74  would 
have  precluded  an  appeal  from  a  State  Court  to  the  Sovereign  in 
Council  in  such  a  matter,  but  it  appears  to  us  quite  dear  that  the 
purpose  apparent  on  the  face  of  the  document  was  that  the  Aus- 
tralian people  should  have  their  domestic  disputes  settled  fin&Oy 
by  a  domestic  tribunal,  and  that  in  this  respect  a  larger  measure 
of  independent  self-government  should  be  conferred  upon  fchem 
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tbao  had  ever  been  previously  conferred  in  the  case  of   any   H.  G.  of  a. 
British  Dependency.  ^^' 

Some  modifications  not  material  to  the  present  inquiry  were      qaxtbb 
afterwards  made  in  the  draft  (Constitution  at  a  conference  of     ^  ^• 
Prime  Ministers  of  the  Colonies.    The  changes  made  as  the  result    siokkrs  of 
of  their  deliberations  are  set  out,  together  with  the  original  draft,     (N.s.  W.)* 

in  the  Schedule  to  the  Act  No.  1603  of  Victoria,  passed  in  1899,       

hy  which  it  was  enacted  that  the  draft  as  so  amended  should  be 
sabmitted  to  the  vote  of  the  electors  for  the  Legislative  Assembly, 
and  that  if  adopted  by  them  it  should  be  submitted  to  Her  Majesty 
for  enactment  into  law  by  the  Parliament  of  the  United  Kingdom, 
which  under  the  Constitution  of  the  British  Empire  was  probably 
the  only  authority  formally  competent  to  establish  such  a  law. 
Similar  Acts  "were  passed  in  the  other  Colonies  except  Western 
Australia,  and  the  draft  Constitution,  having  been  adopted  in  all 
of  them  at  a  poll  of  the  electors,  was  duly  submitted  to  Her 
Hajesty. 

The  74th  section  was  not  passed  in  the  form  originally  pro- 
posed, but  was  altered  to  read  as  first  quoted.      We  do  not  refer, 
though  we  are  incUned  to  think  that  reference  might  be  made,  to 
the  intermediate  negotiations  on  the  result  of  which  the  fate  of 
the  Constitution  hung  in  the  balance.    The  section  now  prohibits 
Any  appeal  to  the  Sovereign  in  Council  from  a  decision  of  the 
High  Court  upon  any  question  howsoever  arising  as  to  the  limits 
inter  se  of  the  constitutional  powers  of  the  Commonwealth  and 
those  of  any  State  or  States  unless  the  High  Court  shall  certify 
thai  the  question  is  one  which  ought  to  be  determined  by  the 
Sovereign  in  Council.      If  such  a  certificate  is  granted  an  appeal 
lies  "  on  the  question  "  without  further  leave.      The  language  of 
this  provision  is,  so  far  as  we  know,  unique  in  legislation.     A 
provision  that  no  appeal  shall  lie  from  one  Court  to  another 
without  leave  is  not  unusual.      Sometimes  the  leave  must  be 
given  by  the  Court  sought  to  be  appealed  from ;  sometimes  it 
inay  be  given  by  that  Court  or  the  Appellate  Court.    But  the 
object  of  the  provision  in  such  cases  is  to  put  an  end  to  litigation. 
And  it  is  properly  held  that  a  decision  of  the  Court  of  Appeal  on 
the  same  point  of  law  arising  in  another  case  is  binding  upon  the 
inferior  Court      But  this  is  an  unwritten  conventional  rule,  and 
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H.  C.  OP  A.  its  application  is  excluded  if  it  appears  that  the  object  of  refosmg 

leave  was  to  impose  the  duty  of  finally  deciding  the  question  as 

Baxter     ^  matter  of  law  upon  the  Court  sought  to  be  appealed  from.   In 

CoMMis.     *^^  these  cases  the  phrase  used  is  "  leave  to  appeal "  or  "  appeal 

8I0NCRS  OF   by  leave,"  and  the  appeal  if  allowed  is  from  the  judgment    The 

(N.S.W.).    language  of  sec.  74  is  different      The  subject  matter  of  appeal  is 

described  as  "  a  decision  upon  a  question,  howsoever  arising,  as  to 

the  limits  inter  se"  &c.,  words  which  aptly  describe  a  decision  on 

a  point  of  law.     The  word  "  decision  "  is  not  a  term  of  art,  and 

its  use  in  this  sense  is  quite  common.    See,  for  instance,  I/yndon 

Street  Tramvxiys  Co,  v.  London  County  CowticU  (1),  where  The 

E^rl  of  HcUsbury  L.C.  pointed  out  that  ''  a  decision  of  the  House 

once  given  upon  a  point  of  law  is  conclusive  upon  the  Honse 

.  afterwards,  and  it  is  impossible  to  raise  that  question  again  as  if 

it  was  res  Integra  and  could  be  reargued,  and  so  the  House  be 

asked  to  reverse  its  own  decision."    This  language  was  used  and 

reported  just  two  years  before  sec.  74  was  settled  in  its  present 

form. 

Moreover  the  certificate  to  be  given,  if  thought  fit  by  this 
Court,  is  not  that  the  case  is  one  which  ought  to  be  decided  by 
the  Privy  Council,  but  that  the  "  question  "  is  one  which  ought 
to  be  determined.  It  was  suggested  that  the  section  should  be 
read  as  if  the  word  "judgment "  were  substituted  for  "decision." 
"  Judgment "  is  an  apt  word  for  describing  the  final  determination 
of  a  lis  inter  partes,  but  the  phrase  "  a  judgment  upon  a  question 
as  to"  &c.  would  be  unintelligible  unless  it  means  a  decision 
on  a  point  of  law  (or  possibly  of  fact)  as  distinguished  from  the 
lis  itself.  It  may  be  that  a  merely  declaratory  judgment  would 
be  aptly  described  by  the  word,  but  the  use  of  the  words 
"  howsoever  arising "  excludes  this  limitation  of  the  meaning. 
Moreover,  the  section  does  not  prevent  an  appeal  to  the  Sovereign 
in  Council  upon  another  point  even  in  a  lis  in  which  such  a 
question  arises  and  has  been  determined  by  the  High  Court  and 
a  certificate  has  been  refused.  Yet,  if  any  effect  is  to  be  given  to 
it,  the  appeal  being  prohibited  as  to  that  question,  the  Judicial 
Committee  would  be  bound  in  that  appeal  to  accept  and  follow 
the  decision  of  the  High  Court,  just  as  much  as  if  it  had  been  a 

(1)  (1898)  A.C.,  375,  at  p.  379. 
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dedaion  of  a  jury  on  a  question  of  fact  upon  sufficient  evidence.   H.  C.  of  A 
in  iUustration  of  suck  a  lis  that  might  be  appealed  from  is  an 
aetion  by  A.  against  B.  for  some  wrong,  in  which  the  defendant      Baxtjsb 
sets  up  two  defences :  (1)  a  denial  of  the  facts  alleged,  and  (2)     qq^'^j^, 
a  State  law  the  validity  of  which  is  impeached  on  the  ground    sioneb8  of 
that  it  transgresses  the  limits  of  the  constitutional  powers  of  the    (N.S.  W.). 
State  as  between  itself  and  the  Commonwealth.    Suppose  that 
in  floeh  an  action  this  Court  gave  judgment  for  the  plaintiff  on 
both  grounds.     The  Judicial  Committee  could  grant  special  leave 
to  appeal  against  the  judgment,  but  its  competency  would  be 
limited  to  dealing  with  the  questions  raised  by  the  facts,  what- 
ever their  opinion  might  be  on  the  question  of  law. 

It  appears  to  us  that  these  considerations  show  that  the  High 

CkMirt  was  intended  to  be  set  up  as  an  Australian  tribunal  to 

decide  questions  of  purely  Australian  domestic  concern  without 

appeal  or  review,  unless  the  High  Court  in  the  exercise  of  its  own 

jadidal  functions,  and  upon  its  own  judicial  responsibility,  forms 

the  opinion  that  the  question  at  issue  is  one  on  which  it  should 

mbmit  itself  to  the  guidance  of  the  Privy  Council.     To  treat  a 

decision  of  the  Privy   Council  as  overruling  its  own  decision 

on  a  question  which  it  thinks  ought  not  to  be  determined  by 

the  Privy  Council  would  be  to  substitute  the  opinion  of  that 

hody  for  its  own,  which  would  be  an  unworthy  abandonment  of 

the  great  trust  reposed  in  it  by  the  Constitution.     It  is  said  that 

soch  a  state  of  things  as  would  follow  from  a  difference  of  opinion 

between  the  Judicial  Committee  and  the  High  Court  would  be 

intolerable.     It  would  not,  perhaps,  have  been  extravagant  to 

expect  that  the  Judicial  Committee  would  recognize  the  intention 

of  the  Imperial  legislature  to  make  the  opinion  of  the  High 

Court  final  in  such  matters.     But  that  is  their  concern,  not  ours. 

We  may  point  out,  however,  that  the  suggested  inconvenience  of 

divergence  of  decisions  is  always  liable  to  happen  if  the  Judicial 

Committee  do  not  adopt  this  view.    Suppose  that,  concurrently 

with  the  action  which  we  just  now  supposed,  C.  brings  an  action 

^nst  D.  in  the  Supreme  Court  of  a  State,  in  which  the  facts 

•nd  defences  are  the  same  as  in  the  case  of  A.  v.  £.,  and  that  the 

Supreme  Court,  following  the  decision  of  the  High  Court,  gives 

jndgment  for  the  plaintiff,  whereupon  the  defendant  appeals  to 
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H.  C.  Of  A.  the  Privy  CoanciL    Upon  the  view  contended  for  by  the  respon- 

y^\      dents,  the  Judicial  Committee,  if  it  disagreed  with  the  Higli 

Baxter      Court,  would  in  one  case  be  bound  to  give  judgment  for  the 

GoMMis-     plfti^fciffj  ^^^  ^  tti®  other  for  the  defendant,  and  this  might  occur 

BioNERs  OF   in  the  same  week  or  on  the  same  day.     We  are  disposed  to  think 

(N.8.W.).    that  a  decision  of  the  Privy  Council  on  a  question  of  limits  of 

constitutional  powers  cannot  be  put  any  higher  than  a  deciaoo 

on  foreign  law  as  a  question  of  fact,  which  is  not  binding  on  any 

other  Court. 

The  questions  referred  to  in  sec  74,  while  in  one  sense  matters 
of  purely  domestic  concern,  are  matters  of  supreme  importance  to 
the  working  of  the  Australian  Constitution.  They  are  questions 
likely  to  arise  from  day  to  day,  and  demanding  immediate  and 
authoritative  decision.  In  our  opinion,  the  intention  of  the 
British  legislature  was  to  substitute  for  a  distant  Court,  of  uncer- 
tain composition,  imperfectly  acquainted  with  Australian  condi- 
tions, unlikely  to  be  assisted  by  counsel  familiar  with  those 
conditions,  and  whose  decisions  would  be  rendered  many  months, 
perhaps  years,  after  its  judgment  has  been  invoked,  an  Australian 
Court,  immediately  available,^  constant  in  its  composition,  well 
versed  in  Australian  history  and  conditions,  Australian  in  its 
sympathies,  and  whose  judgments,  rendered  as  the  occasion  arose, 
would  form  a  working  code  for  the  guidance  of  the  Common- 
wealth. 

For  these  reasons  we  are  of  opinion  that  this  Court  is  in  no 
way  bound  by  the  decision  of  the  Judicial  Committee  in  Webb  v. 
Outtrim  (1),  but  is  bound  to  determine  the  present  appeal  upon 
its  merits  according  to  its  own  judgment.  In  other  words,  we 
think  that  this  Court  is  in  effect  directed  by  the  Constitution  to 
disregard  the  unwritten  conventional  rule  as  to  following  de- 
cisions of  the  Judicial  Committee  in  cases  falling  within  sec.  74. 

But  the  question  must  be  one  within  that  section.  It  was 
boldly  contended  by  Mr.  Irvine,  who  argued  for  the  respondent 
in  Flint  v.  Webb,  that  the  question  whether  a  State  can  in 
the  exercise  of  its  legislative  authority  interfere  with  the  free 
exercise  of  the  legislative  or  executive  power  of  the  Common- 
wealth is  not  a  question  of  the  limits  inter  ae  of  the  constitu- 

(1)  (1907)  A.C.,  81. 
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tional  powers  of  the  (Commonwealth  and  those  of  the  States.    It   H.  C.  of  a. 
k  dearly  a  question  as  to  the  limits  of  the  constitutional  powers        ^^^' 
(A  the  State  with  regard  to  the  operations  of  the  Commonwealth,     baxteb 
Conversely,  the  question  whether  the  exercise  of  the  constitu-     coJijia. 
tioDBl  powers  of  the  Commonwealth  is  limited  to  such  an  extent   sionebs  of 
that  the  operations  of  the  States  may  not  be  so  interfered  with    (N.S.W.). 
is  a  question  as  to  the  limits  of  the  powers  of  the  Commonwealth       "      ' 
18  between  itself  and  the  States.    The  question  whether  a  State 
law  is  repugnant  to  a  Commonwealth  law  dealing  with  the  same 
rabject  matter  is  quite  different    That  case  is  expressly  dealt 
with  by  sec.  109.     The  cases  dealt  with  by  sec.  74  are  cases  in 
which  the  question  is  whether  an  attempted  exercise  of  the 
powers  of  either  a  State  or  the  Commonwealth  in  such  a  manner 
as  to  interfere  with  the  free  exercise  of  the  powers  of  the  other 
of  the  two  authorities  is  or  is  not  within  the  limits  prescribed  by 
the  Constitution. '  The  answer  to  that  question  involves  in  every 
case  the  construction  of  the  Constitution.    It  was  said  that  the 
imposition  by  a  State  of  a  tax  upon  the  emoluments  of  a  federal 
oflker  does  not  interfere  with  the  rule  laid  do¥m  in  D'Emden 
V.  Pedier  (1),  and  that  consequently  it  is  not  a  question  of 
limits.    Of  course,  if  the  action  impeached  does  not  transgress 
the  limits,  there  is  an  end  of  the  matter.    But  whether  it  does  or 
not  is  the  very  matter  in  controversy.     Such  a  construction 
would  make  the  provisions  of  sec.  74  wholly  nugatory.    The 
vrgament,  put  in  plain  English  is : — If  upon  a  proper  construc- 
tion of  the  Constitution  the  limits  of  the  powers  of  the  State 
have  not  been  transgressed,  the  question  whether  they  have  been 
transgressed  or  not  does  not  arise.  Mr.  Irvine,  of  course,  repudiated 
soeh  a  statement  of  his  argument,  but  he  failed  to  convey  to  our 
nunds  any  other  meaning.     He  did,  indeed,  suggest  that  there 
cumot  be  any  question  as  to  the  limits  inter  se  &c.  unless  there 
is  a  oooflict  of  legislative  enactments  dealing  with  the  same  sub- 
ject matters.    Such  conflicts,  as  already  shown,  are  dealt  with  by 
^^  109,  while  sec  74  contemplates  the  existence  of  another  class 
of  questions,  such  as  the  experience  of  the  United  States  of 
America  had  shown  to  be  likely  to  arise  in  the  practical  working 
of  the  (Constitution.    The  question  in  the  present  case  is :  to  what 

(I)  1  O.L.R.,  91. 
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H.  C.  or  A.  extent,  if  any,  can  a  State  prescribe  the  conditions  of  the  residence 

1907.       q£  f^eral  officers  within  the  State  territory  ?     Manifestly  that 

Baxter      question  relates  to  the  limits  of  the  powers  of  the  State  with  regard 

CoMMis-     ^  ^^^  (Commonwealth.    It  is,  therefore,  a  qaestion  as  to  the  limits 

8I0NXB8  OF   inter  se  &c.,  within  sec  74.     The  answer  may  be  that  a  State  has 
Taxation  "  .  ,  i 

(N.8.W.).    the  same  powers  with  respect  to  federal  servants  as  with  respect 

to  other  inhabitants  of  the  State,  or  that  it  has  not    But,  as 

already  said,  whatever  the  answer  may  be,  the  question  exists 

and  must  be  answered. 

We  pass  to  the  second  of  the   questions   which   we  have 
described  as  of  supreme  importance,  namely,  whether  the  doctrine 
of  UEmden  v.  Pedder  (1)  is  included  by  necessary  implication  in 
the  Australian  Constitution.  Primd  facie,  this  appeal  is  concluded 
by  the  previous  decision  of  this  Court  in  DeaJcin  v.  Wdib  (2), 
rendered  after  full  argument  and  consideration.     There  must  be 
some  finality  in  the  decisions  of  this  Court,  especially  on  consti- 
tutional questions,  unless  the  decision  in  any  particular  case  is  to 
depend  upon  the  accidental  constitution  of  the  Bench  in  that 
casa    There  may  be  cases  in  which  the  Court  ought  to  review  a 
previous  decision,  but  a  mere  change  in  the  constitution  of  the 
Bench  ought  not  to  be  regarded  as  a  sufficient  reason  for  doing 
so.     The  danger  of  such  a  doctrine  has  been  the  subject  of  much 
comment  in  the  United  States.      In  the  present  case  the  only 
reason  which  we  can  admit  for  reviewing  the  previous  decision  of 
this  Court  is  the  fact  that  the  Judicial  Committee  in  the  case  of 
Wdh  V.  Outtriw,  (3)  disagreed  with  it.     We  will  assume,  but  do 
not  admit,  that  a  decision  of  the  Board  on  a  point  of  law,  which 
is  directly  in  conflict  with  a  decision  of  this  Court  on  the  same 
point,  may  be  a  sufficient  reason  for  inviting  this  Court  to  review 
its  decision  on  that  point.      Further  we  cannot  go.      We  proceed 
to  examine  the  opinion  of  the  Board  in  Webb  v.  Onttrim  (3)  for 
the  purpose  of  discovering  what  new  light,  if  any,  it  throws  upon 
the  questions  involved  in  other  decisions  of  this  Court. 

In  Deakin  v.  Webb  (2),  this  Court  stated  at  length  the  reasons 
for  its  conclusion.  The  judgment  was  based  upon  two  distinct 
lines  of  reasoning ;  first,  that  of  the  judgment  of  Chief  Justice 

(1)  1  C.L.R.,  91.  (2)  1  C.L.R.,  685.  (3)  (1907)  A.C.,  81. 
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Mwnludl  in  AfGuUoch  v.  Mem/land  (1),  which,  as  applied  to  the   H.  C.  of  A 
Australian  Constitution,  may  be  shortly  summarised  as  follows  :       r_. 
The  purpose  of  the  Constitution  was  the  creation  of  a  new  State,      Baxteb 
the  Commonwealth,  intended  to  take  its  place  amongst  the  free     ^  ^' 
DfttioDS,  with  all  such  attributes  of  sovereignty  as  were  consistent    sionebb  of 
with  its  being  still  "under  the  Crown."     It  is  essential  to  the    (N.S.W.). 
attribute  of   sovereignty  of  any  Government  that  it  shall  not 
be  interfered  with  by  any  external  power.  The  only  interference, 
therefore,  to  be  permitted  is  that  prescribed  by  the  Constitution 
itself.    A  similar  consequence  follows  with  respect  to  the  consti- 
taent  States.     In  their  case,  however,  the  Commonwealth  is 
empowered  to  interfere  in  certain  prescribed  cases.     But  under 
the  scheme  of  the  Constitution  there  is  a  large  number  of  subjects 
upon  which  the  legislative  powers  of  both  the  Commonwealth 
and  the  State  may  be  exercised.    In  such  a  state  of  things  it  is 
not  only  probable,  but,  as  shown  by  the  experience  of  the  United 
States  under   a  similar  distribution  of  powers,    certain,  that 
qaestions  will  constantly  arise  as  to  the  operation  of  laws  which, 
although  unobjectionable  in  form,  and  primd  facie  within  the 
competence  of  the  legislature  which  enacted  them,  would,  if 
literal  effect  were  given  to  them,  interfere  with  the  exercise  of 
the  sovereign  powers  of  the  other  of  the  two  sovereign  authorities 
ooocemed.    Applying  then  the  doctrine  quando  lex  aliquid  com- 
cedit  concedere  videtur  et  iUud  sine  quo  res  ipsa  vaLere  non 
potest,  which   is  a  maxim  applied  to  the  construction  of  all 
grants  of  power,  from  the  highest  to  the  lowest,  it  follows  that  a 
grant  of  sovereign  powers  includes  a  grant  of  a  right  to  disregard 
and  treat  as  inoperative  any  attempt  by  any  other  authority  to 
control  their  exercise.     A  remarkable  illustration  of  the  applica- 
tion of  this  maxim  is  afforded  by  the  very  recent  case  of  AttorTtey- 
Otneral  v.  Cain  &  Oilhula  (2),  where  it  was  held  that  the  doctrine 
might  be  applied  so  as  to  warrant  the  exercise  of  State  powers 
even  beyond  territorial  limits.     In  The  Federated  ATnalgaTnated 
GoDcrnmen^  Railway  amd  Tramway  Service  Association  v.  New 
SwrfA  Wales  Railway  Trajffic  Employis  Association  (3),  this 
C!ourt  applied  the  same  doctrine  to  a  Commonwealth  law,  the 


UH  Wheat,  316. 


(2)  (1906)  A.C.,  542. 
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H.  C.  or  A.  validity  of  which  was  successfully  impeached  by  the  very  States 
^^^'       that  are  now,  in  effect,  asking  us  to  overrule  the  decision  in  that 


case. 


The  second  line  of  reasoning  in  D'Einden  v.  Pedder  (1)  and 


Baxter 

Commis- 
sioners OF    Deakin  v.  Webb  (2)  was  that  as  the  scheme  of  the  Australiao 
Taxation 
(N.8.  W.).    Constitution  was  in  this  respect  practically  identical  with  that  of 

the  Constitution  of  the  United  States  of  America,  which  had  been 
interpreted  by  the  Supreme  Court  of  that  Republic  in  a  long 
series  of  cases  familiar  to  the  Australian  publicists  by  whom  the 
Australian  Constitution  was  framed,  it  ought  to  be  inferred  that 
the  intention  of  the  framers  was  that  like  provisions  should 
receive  like  interpretation.  This  is  a  well  recognized  rule  of 
construction,  and  its  application  is  not  limited  to  Statutes  of  the 
same  legislature.  On  this  point  I  ¥dll  read  a  passage  from  the 
judgment  of  the  Supreme  Court  of  the  United  States  delivered  by 
Story  J.  in  the  case  of  Pennock  v.  IHcUogtie  (3) : — "  It  is  obvious 
to  the  careful  inquirer,  that  many  of  the  provisions  of  onr  Patent 
Act  are  derived  from  the  principles  and  practice,  which  have  pre- 
vailed in  the  construction  of  that  of  England.  It  is  doubtless  true, 
as  has  been  suggesed  at  the  bar,  that  where  English  Statutes,  such, 
for  instance,  as  the  Statute  of  Fratvds  and  the  Status  of  Limitor 
tions,  have  been  adopted  into  our  own  legislation,  the  known  and 
settled  construction  of  those  Statutes  by  Courts  of  law  has  been 
considered  as  silently  incorporated  into  the  Acts,  or  has  been 
received  with  all  the  weight  of  authority." 

We  are  now  asked  to  review  the  previous  decisions  of  this 
Court,  and  to  follow  that  of  the  Judicial  Committee  in  Wdb  v. 
OuttHm  (4).  It  was  strenuously  contended  that  we  are  bound 
to  do  so.  We  have  already  dealt  with  that  point  at  length.  We 
will,  however,  assume  that  the  matter  may  now  be  regarded  as 
unfettered  by  the  previous  decisions  of  this  Court  and  examined 
de  novo,  giving  to  the  opinion  of  the  Judicial  Committee  all  the 
weight  which  it  deserves. 

It  does  not  appear  from  the  report  that  the  Board  addressed 
their  minds  to  the  first  line  of  reasoning  adopted  by  this  Court, 
although  they  recognize  the  great  authority  of  Chief  Justice 


(1)  1C.L.R.,  91. 

(2)  1  C.L.R..  685. 


(3)  2Peteni,  l,atp.  18. 

(4)  (1907)  A.C.,  81. 
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Marsludl,  and  it  may  perhaps  be  inferred  that  if  they  had  H.  C.  of  A. 
thought  that  the  two  Constitutions  were  substantially  identical       r\_\ 
OB  to  the  part  of  their  respective  structures  now  concerned  they      Baxtkb 
woald  have  been  disposed  to  give  some  effect  to  his  opinion.     q^^I^^, 
This  point,  which  lies  at  the  root  of  the  whole  matter,  does  not    signers  of 
seem  to  have  been  argued  by  counsel  for  the  respondent,  although    (N.S.  W.). 
the  judgments  of  this  Court  were  referred  to  by  the  appellant's 
ooimsel.     Nor  was  any  attempt  made  either  in  Sydney  or  Mel- 
boome  to  dispute  the  cogency  of  the  argument  as  applied  to  the 
United  States  Constitution. 

So  far  as  we  are  able  to  follow  the  opinion  of  the  Board,  they 
thought  that  there  was  no  actual  analogy  between  the  two  Con- 
stitutions so  far  as  regards  the  express  provisions  relevant  to  the 
question,  although  they  confess  their  lack  of  familiarity  with  the 
subject,  and  say  that  it  is  difficult  to  understand  the  application 
of  the  principles  involved  unless  the  comparison  is  made  clear  by 
the  juxtaposition  of  the  provisions.  This  remark  is  made 
between  two  quotations  from  the  judgments  of  this  Court  in 
IfEmden  v.  Pedder  (1),  and  Deakin  v.  Webb  (2).  If  the  learned 
Lord  who  delivered  the  opinion  of  the  Board  had  read  the  whole 
of  the  paragraph  from  the  judgment  in  'Deakin  v.  Webb  of  which 
he  quoted  a  portion,  he  would  have  found  on  the  preceding  page 
the  relevant  provisions  set  out  in  full  in  immediate  juxtaposition 
(3).  But,  even  if  they  had  not  been  set  out,  we  may  be  permitted 
to  express  regret  that  in  a  case  of  such  vast  importance  to  the 
Commonwealth  their  Lordships  did  not  seek  enlightenment  from 
counsel  or  from  the  documents  the  subject  of  comparison. 

Apparently  the  main  ground  for  their  opinion  is  expressed  in 
the  following  passage  (4) : — ''  But  here  the  analogy  fails  in  the 
very  matter  which  is  under  debate.  No  State  of  the  Australian 
Commonwealth  has  the  power  of  independent  legislation  pos- 
sessed by  the  States  of  the  American  Union.  Every  Act  of  the 
Victorian  Council  and  Assembly  requires  the  assent  of  the  Crown, 
but  when  it  is  assented  to,  it  becomes  an  Act  of  Parliament  as 
much  as  any  Imperial  Act,  though  the  elements  by  which  it  is 
authorized  are  different.     If,  indeed,  it  were  repugnant  to  the 

(1)  I  aL.R.,  01,  at  p.  113.  (.?)  1  C.L.R.,  5S5,  at  p.  605. 

(2)  1  C.L.R.,  596,  at  p.  606.  (4)  (1907)  A.C.,  81,  at  p.  88. 
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H.  C.  OF  A.  provisions  of  any  Act  of  Parliament  extending  to  the  Colony,  it 

1907.  might  be  inoperative  to  the  extent  of  its  repugnancy  (see  Colonial 

Baxtbr  La'^^s  Validity  Act,  1865),  but,  with  this  exception,  no  authority 

^  ^*  ^  exists  by  which  its  validity  can  be  questioned  or  impeached   The 

S10NKB8  OF  American  Union,  on  the  other  hand,  has  erected  a  tribunal  which 

Taxation 

(N  S.W.).  possesses  jurisdiction  to  annul  a  Statute  upon  the  ground  that  it 
is  unconstitutional.  But  in  the  British  Constitution,  though  some- 
times the  phrase  '  imconstitutional '  is  used  to  describe  a  Statute 
which,  though  within  the  legal  power  of  the  legislature  to  enact, 
is  contrary  to  the  tone  and  spirit  of  om*  institutions,  and  to  con- 
demn the  statesmanship  which  has  advised  the  enactment  of  such 
a  law,  still,  notwithstanding  such  condemnation,  the  Statute  in 
question  is  the  law  and  must  be  obeyed.  It  is  obvious  that  there 
is  no  such  analogy  between  the  two  systems  of  jurisprudence  as 
the  learned  Chief  Justice  suggests.  The  enactments  to  which 
attention  has  been  directed  do  not  seem  to  leave  any  room  for 
implied  prohibition.     Expresaum  facit  cesaare  iadtuviJ' 

No  argument  was  addressed  to  us  either  in  Sydney  or  Melbourne 
founded  upon  this  passage,  except  so  far  as  it  may  be  taken  to 
refer  to  the  controlling  authority  involved  in  the  power  of  the 
Sovereign  to  disallow  any  Act  eitter  of  the  Commonwealth  or  of 
any  one  of  the  States.  It  was  contended  that  this  fact  effectively 
distinguishes  the  American  from  the  Australian  Constitution,  and 
renders  both  the  reasoning  and  the  decision  in  M'CuUoch  v. 
MarylciTid  (1)  irrelevant.  Before  dealing  with  this  contention, 
which  was  fully  considered  in  the  case  of  Deakin  v.  Webb  (2),  we 
will,  out  of  respect  to  the  learned  Board,  make  some  observations 
upon  the  rest  of  the  passage.  The  statement  that  no  State  of  the 
Australian  Commonwealth  has  the  same  power  of  independent 
legislation  possessed  by  the  States  of  the  American  Union  is  of 
course  literally  correct,  but  only  in  the  sense  that  its  legislation 
is  subject  in  some  cases  to  be  overridden  by  Federal  legislation, 
and  in  all  cases  is,  in  the  letter,  liable  to  be  disallowed  by  the 
Sovereign.  The  rule  that,  with  the  exception  of  the  case  of  re- 
pugnancy to  the  provisions  of  an  Act  of  Parliament  extending  to 
the  Colony,  no  authority  exists  by  which  the  validity  of  a  State 
Act  can  be  questioned  or  impeached  was  accepted  as  the  basis  of 

(1)  4  Wheat.,  316.  (2)  1  C.L.R.,  585. 
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the  dedsicMi  of  this  Court  in  the  cases  already  mentioned,  in  which  ^  ^-  <>'  ^- 

1007 

the  sole  question  to  which  it  addressed  itself  was  whether  the 
State  Acts  in  question  were  or  were  not  repugnant  to  the  true      Baxter 
meaning  of  the  Constitution  Act  which  is  undoubtedly  an  Im-     cojJifis- 

perial  Act  of  Parliament  extending  to  the  States.  sionebs  of 

1  .  Taxation 

The  observation  that  the  American  Union  has  erected  a  tribunal  (N.S.  W.). 
which  possesses  jurisdiction  to  annul  a  Statute  on  the  ground  that 
it  is  unconstitutional  seems  to  be  founded  on  the  supposition  that 
the  Supreme  Court  of  the  United  States  was  endowed  with  special 
powers  in  this  respect  different  from  those  possessed  by  other 
CoaTt&  We  have  already  pointed  out  that  that  tribunal  was 
created  by  a  provision  in  the  American  Constitution  identical 
with  that  by  which  the  High  Court  is  created.  The  power  of  the 
Sapreme  Court  of  the  United  States  to  decide  whether  an  Act  of 
Congress  or  of  a  State  is  in  conformity  with  the  Constitution 
depends  upon  and  follows  from  the  Constitution  itself,  which  is, 
by  sea  2  of  Article  YL,  declared  to  be  the  supreme  law  of  the 
land,  as  the  Australian  Constitution  is  declared  to  be  by  sec.  5  of 
the  Gonditution  Act.  Such  questions  must  certainly  arise  under 
a  federal  Constitution,  and  must  be  determined  by  the  Courts 
before  which  they  are  raised.  Their  Lordships  seem  to  have 
thought  that  this  Court  had  asserted  a  power  to  declare  a  law 
invalid  on  the  ground  that  it  is  "  unconstitutional,''  using  that 
word  in  some  vague  general  sense,  but  meaning  something  dif- 
ferent from  a  contravention  of  the  written  Constitution.  This 
Court,  of  course,  never  asserted  any  such  power,  nor  did  it  ever 
occur  to  it  to  treat  the  word  "  unconstitutional,"  as  used  in  the 
American  Courts,  as  meaning  anything  more  than  contrary  to 
and  forbidden  by  the  Constitution,  nor  have  those  Courts  ever 
dftimed  to  do  anything  more  than  construe  the  written  Constitu- 
tion by  the  light  of  recognized  canons.  English  jurisprudence 
has  always  recognized  that  the  Acts  of  a  legislature  of  limited 
jurisdiction  (whether  the  limits  be  as  to  territory  or  subject 

iQtttter)  may  be  examined  by  any  tribunal  before  whom  the  point 

^  properly  raised.      The  term  "  unconstitutional,"  used  in  this 

connection,  means  no  more  than  uUrd  vires. 
The  analogy  between  the  two  systems  of  jurisprudence  is 

therefore  perfect.    Indeed,  it  may  be  said  that  in  this  respect 
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H.  C.  OF  A.  they  are  identical,  unless,  indeed,  the  attribute  of  sovereignty, 

^_^       using  that  term  in  any  relevant  sense,  is  denied  to  the  C!ommon- 

Baxtxr      wealth.    The  King  is  the  common  head  of  the  United  Kingdom 

Ck)MMi8-     ^^^  ^^  ^^  ^^^  self-governing  dominions,  and  the  legislature  of 

8IONKB8  0F    each  of  these  dominions  has,  subject  to  its  own  Constitation, 

Taxation 

(N.S.W.).    full  autonomy.    It  seems  strange  that  in  this  year  1907,  when 

the  world  is  resounding  with  praises  of  the  system  of  the  British 

Eknpire,  which  allows  its  different  members  to  enjoy  this  freedom 

and  independence,  we  should  be  asked  to  decide  solemnly  that  tiie 

idea  is  an  entire  delusion.     It  is  now,  we  suppose,  well  recognized 

that,  except  so  far  as  regards  relations  with   foreign  powers, 

which  are  not  now  in  question,  the  King  as  the  head  of  each  of 

these  several  autonomous  States  is  so  far  a  separate  juristic  person 

that  differences  and  conflicts  may  arise  between  these  States  just 

as  between  other  autonomous  States  which  do  not  owe  allegiance 

to  a  common  Sovereign.    It  is  too  late  to  set  up  a  contrary  theoiy, 

unless  it  is  intended  to  make  a  revolutionary  change  in  the 

concept  of  the  Empire. 

We  turn  to  other  incidental  arguments  used  in  the  passage 
just  cited.  With  regard  to  the  application  of  the  maxim  et- 
presaum  facit  ceaaare  taciturn,  we  would  point  out  in  the  first 
place  that  all  the  express  prohibitions  on  which  reliance  is  or  can 
ba  placed,  with  one  exception,  find  their  counterpart  in  the  Consti- 
tution of  the  United  Statea  We  have  already  referred  to  the 
correspondence  between  the  provisions  of  the  Tenth  Amendment 
and  sec.  108  of  the  Australian  Constitution,  on  which  the  second 
line  of  reasoning  in  UEmden  v.  Pedder  (1),  and  Deakin  v.  Wdh 
(2)  was  founded.  The  only  section  to  which  their  Lordships 
expressly  refer,  which  has  any  bearing  on  the  application  of  the 
maxim  eocpressum  facit,  &c.,  is  sec.  114,  which  provides  that: — 

"  A  State  shall  not,  without  the  consent  of  the  Parliament  of 
the  Commonwealth,  raise  or  maintain  any  naval  or  military  force, 
or  impose  any  tax  on  property  of  any  kind  belonging  to  the 
Commonwealth,  nor  shall  the  Commonwealth  impose  any  tax  on 
property  of  any  kind  belonging  to  a  State." 

A  little  consideration  will  show  that  this  section  is  not  framed 
for  the  purpose  of  exhaustively  defining  the  prohibitions  upon 

(1)  1  C.L.R.,  91.  (2)  1  C.L.R.,  585. 
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the  exercise  of  State  powers,  but  altogether  alio  intuitu.    Sec.   H.  C.  or  A. 

1007 

51  (vl)  empowers  the  Commonwealth  Parliament  to  make  laws 
respecting  the  naval  and  military  defences  of  the  Commonwealth     baxtbb 
and  of  the  several  States.    This  subject  is,  however,  not  included     commm- 

in  sec  52  as  one  within  the  exclusive  power  of  the  Common-  sionbks  o» 

Taxation 

wealth  Parliament.  Without  more,  therefore,  the  State  Parlia-  (N.S.W.). 
ments  could  have  continued  to  legislate  on  the  matter  of  defence, 
sabject  to  the  provisions  of  sec  109.  But  this  was  not  intended. 
It  was,  therefore,  enacted  by  the  first  member  of  sec  114,  which 
corresponds  exactly  with  sec  10  of  Article  I.  of  the  United 
States  Constitution,  that  this  power,  although  not  absolutely 
withdrawn  from  the  States,  should  not  be  exercised  without  the 
consent  of  the  Commonwealth  Parliament. 

The  second  member  of  the  section  deals  with  another  subject. 
The  rale  of  implied  prohibition  laid  down  in  M'CvJloch  v.  Mary- 
Jani  (1),  was  an  accepted  part  of  the  constitutional  law  of  the 
United  States,  but  it  was  held  that  it  did  not  extend  to  prohibit 
the  taxation  of  federal  property  or  State  property  in  all  cases. 
A  distinction  had  been  drawn,  and  is  still  accepted  in  the  United 
States,  between  property  held  as  an  instrumentality  of  Qovem- 
ment  and  property  held  by  the  Commonwealth  or  a  State  in  the 
carrying  on  of  an  ordinary  business  or  as  an  investment.  See 
the  cases  cited  in  South  Ca/rolina  v.  United  States  (2) ;  see  also 
Fort  Leavenworth  Bailroad  Co,  v.  Lowe  (3),  from  the  judgment 
in  which  case  I  will  read  a  passage 

'*The  consent  of  the  States  to  the  purchase  of  lands  within 

them  for  the  special  purposes  is,  however,  essential,  under  the 

Ckmstitution,  to  the  transfer  to  the  general  government,  with  the 

title,  of  political  jurisdiction  and  dominion.    Where  lands  are 

acquired  without  such  consent,  the  possession  of  the  United 

States,  unless  political  jurisdiction  be  ceded  to  them  in  some  other 

way,  is  simply  that  of  an  ordinary  proprietor.     The  property  in 

that  case,  unless  used  as  a  means  to  carry  out  the  purposes  of  the 

government,  is  subject  to  the  legislative  authority  and  control  of 

the  States  equally,  with  the  property  of  private  individuals. 

(Page  631); 

U)  4  WbMt,  316.  (2)  199  U.S.,  437. 

(3)  .114  U.S.,  525,  at  pp.  531,  539. 
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H.  C.  OF  A.       "  Where,  therefore,  lands  are  acquired  in  any  other  way  by  the 
1907.       United  States  within  the  limits  of  a  State  than  by  porchaae  with 
Baxter     ^^^  consent,  they  will  hold  the  lands  subject  to  this  qualification: 
CoMMis-     ^^^  ^^  upon  them  forts,  arsenals,  or  other  public  buildings  are 
sioiTKBs  OP    erected  for  the  uses  of  the  general  government,  such  buildings, 
(N.S.W.).    with  their  appurtenances,  as  instrumentalities  for  the  execution 
of  its  powers,  will  be  free  from  any  such  interference  and  juris- 
diction of  the  State  as  would  destroy  or  impair  their  effective  use 
for  the  purposes  designed.     Such  is  the  law  with  reference  to  all 
instrumentalities  created  by  the  general  government.     Their  ex- 
emption from  State  control  is  essential  to  the  independence  and 
sovereign  authority  of  the  United  States  within  the  sphere  of 
their  delegated  powers.     But,  when  not  used  as  such  iostrotnen- 
talities,  the  legislative  power  of  the  State  over  the  places  acquired 
will  be  as  full  and  complete  as  over  any  other  place  within  her 
limits."    (Page  639). 

Since,  then,  it  was  intended  that  such  a  distinction  should  not 
be  drawn  in  the  case  of  the  Commonwealth  it  was,  if  not  necessaiy, 
at  least  highly  expedient  to  deal  with  the  matter  by  express 
enactment. 

Sees.  115,  116  and  117  also  contain  express  limitations  upon 
the  legislative  powers  of  the  Statea  Those  sections  deal,  though 
not  in  identical  manner,  with  the  same  matters  as  those  dealt 
with  respectively  in  Article  I.,  sec  10,  sub-sec  1 ;  in  Article  VI., 
sec  3  with  the  first  Amendment,  and  in  Article  lY.,  sec  2,  and  sec. 
1  of  the  14th  Amendment,  of  the  United  States  Constitution. 
That  Constitution,  therefore,  as  well  as  the  Australian,  contains 
express  prohibitions,  but  it  was  never  held  that  they  precluded 
the  admission  of  those  necessary  implications  which  are  admitted 
in  all  other  cases. 

The  f ramers  of  the  Constitution  may  be  taken  to  have  been 
aware  of  this  fact,  and  also  of  the  fact  that  the  doctrine  of 
necessary  implication  had  been  applied  to  the  Constitutions  of 
the  British  Dependencies  in  the  case  of  Crown  Colonies :  See  In 
re  Adam  (1),  and  the  Queensland  Constitutional  Case  already 
cited.  (Compare  Attomey-Oeneral  v.  Cain  and  OiUiula  (2)  to  the 
same  effect.)    The  maxim  eocpre&dUTn  facit  &c  has  been  often  in- 

(1)  1  Moo.  P.G.C.,  4S0.  (2)  (1906)  A.C,  542. 
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voked  in  vain  in  English  CJourts.     See  for  instance  ColqvJioun  H-  ^'  o^  ^* 
V.  Brooks  (1)  where  Lopes  L.J.  called  it  "  a  valuable  servant,  but 

a  dangerous  master."  Baxter 

The  Board  did  not  expressly  refer  to  sec.  109  of  the  Con-  qommis- 

stitntion,  which  provides  that —  signers  of 

Taxation 
"When  a  law  of  a  State  is  inconsistent  with  a  law  of  the     (N.S.\V.). 

Commonwealth,  the  latter  shall  prevail,  and  the  former  shall,  to 
the  extent  of  the  inconsistency,  \>e  invalid/' 

But  in  our  judgment  the  provisions  of  that  section  have  no 
application  to  the  present  controversy,  but  were  enacted  for  a 
different  purpose.  They  apply  to  matters  which  upon  the  face 
of  them  are  within  the  common  ambit  of  power  of  both  legis- 
latures, but  do  not  apply  either  to  State  legislation  or  to  Common- 
wealth legislation,  where  either  would,  if  valid,  be  inconsistent 
with  the  express  or  implied  provisions  of  the  Constitution  itself. 
In  other  words  sec.  109  only  applies  in  cases  of  concurrent  legis- 
lative jurisdiction. 

It  was,  indeed,  somewhat  faintly  suggested  that  a  federal  law 
might  be  passed  annulling  a  State  law  which  has  the  effect  of 
interfering  with  the  operations  of  the  Commonwealth.     But  this 
argument  assumes  that  the  Commonwealth  may  by  its  legislation 
limit  the  operation  of  the  legislative  powers  of  a  State  upon  a 
matter  within  the  ambit  of  those  powers.      Under  the  Constitu- 
tion a  State  either  has,  or  has  not,  power  to  interfere  with  the 
free  exercise  of  the  powers  of  the  Commonwealth.     If  it  has,  the 
federal  legislature  can  have  no  authority  to  say  that  it  shall  not 
exercise  such  a  power.      This  would  not  be  a  case  of  conflicting 
laws  upon  a  matter  within  the  concurrent  jurisdiction  of  both 
\     powers.     Moreover,  the  idea  of  the  Commonwealth  Parliament 
being  engaged  in  the  duty  of  examining  State  legislation  and 
pMing  a  series  of  Acts  defining  and  limiting  their  operation,  is 
not  consistent  with  any  practicable  theory  of  the  working  of  a 
federal  Constitution.      If,  for  instance,  a  State  legislature  has 
authority  to  call  federal  servants  away  from  the  performance  of 
federal  duty,  we  do  not  see  how  the  federal  Parliament  could  pass 
&  valid  law  enacting  that  it  shall  not  have  such  authority,  or  that 
such  authority  shall  not  be  exercised.      The  question  is  one  of 

(1)  21Q.B.D..52,  atp.  65. 
▼OL.  IV.  73 
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H.  C.  OF  A.  po¥eer  or  no  power.    A  declaratory  Act  of  the  federal  Parliament 
*^'-       in  the  terms  of  the  rule  in  UEnnden  v.  Pedder  (1)  would  be  either 
Baxter      ^^^^  ^^  invalid, 
c  ''ills-         ^®  P**^®  ^  ^^^  argument  founded  upon  the  existence  of  the 

SIGNERS  o»  power  of  the  Sovereign  to  disallow  Federal  or  State  legislation. 
(N.S.W.),  It  is,  correctly,  pointed  out  that  the  doctrine  of  ATCulloch  v. 
Maryland  (2)  is  founded  upon  the  necessity  of  the  implied 
prohibition,  and  it  is  said  that  the  necessity  does  not  exist  in  the 
case  of  the  Australian  Constitution  by  reason  of  the  power  of 
disallowance.  The  necessity  was  said  to  rest  upon  the  law  of 
self-preservation.  We  agree.  But  what  is  the  meaning  of  self- 
preservation  ?  We  take  it  to  be  the  necessity  to  preserve  the 
Constitution  as  granted,  without  the  need  of  recourse  to  some 
force  which  its  provisions  do  not  themselves  afford.  In  the  case 
of  the  United  States  such  force  could  only  be  exercised  by  an  act 
of  war.  In  the  case  of  the  Australian  Constitution  it  is  said 
that  recourse  might  be  had  to  the  Imperial  legislature.  This  is 
literally  and  technically  true.  But  the  preamble  to  the  Constitu- 
tion Act  already  quoted  shows  how  little  weight  is  to  be  allowed 
to  such  an  argument.  Moreover,  the  Constitution  itself,  like  that 
of  the  United  States,  makes  provision  for  its  alteration  by  the 
people  of  the  Commonwealth  themselves — thus  showing  the  plain 
intention  that  the  people  of  the  Commonwealth  were  to  work  out 
their  own  destiny  with  all  the  freedom  that  is  consistent  with 
allegiance  to  the  British  Crown. 

But  it  is  said  that  recourse  may  also  be  had  to  the  power  of 
reservation  or  the  power  of  disallowance.  The  first  objection 
that  occurs  to  this  argument  is  that  it  is  obviously  inapplicable 
to  the  case  of  a  State  law,  such  ais  that  now  in  question,  passed 
before  the  establishment  of  the  Commonwealth,  and  as  to  which 
the  question  is  whether,  if  literally  construed,  it  interferes  with 
the  free  exercise  of  the  powers  of  the  Commonwealth.  The  next 
answer  is  that  the  ambit  of  a  power  cannot  be  controlled  by  the 
manner  of  its  execution.  A  diflference  in  the  prescribed  mode  of 
execution  of  two  powers  expressed  in  identical  terms  cannot 
affect  the  construction  of  either  power,  or  the  ambit  of  ita 
operation  when  duly  exercised.      The  powers  conferred  upon  the 

(X)  1  C.L.R.,  91.  (2)  4  Wheat.,  316. 
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Baxtbb 

V. 

COMMIS- 

SIONERA  or 

Taxation 

(N.S.W.). 


Cnmnonwealth  Parliament  and  the  States  are  expressed  in  the   H-  C.  of  A. 

sune  terms,  and  are  to  be  exercised  subject  to  Royal  assent 

through  the  Governor-General  and  Governoi-s  respectively,  and 

subject  in  each  case  to  the  power  of  disallowance.     But  in  either 

case,  the  assent   once  given,  and   the    time    for   disallowance 

having  expired^  the  Act,  if  within  the  ambit  of  the  power,  is 

binding. 

The  difficulty   does  not,   then,   arise   from   the  mode  of  the 
exercise  of  the  power,  but  from  the  co-existence  of  two  powers 
eflch  of  which  is  in  its  terms  absolute.     In  order  that  the  power 
of  reservation  or  disallowance  may  be  effectual  to  avoid   the 
difficulty,  it  must  be  capable  of  operation  in  such   a  way  as 
either  to  prevent  conflicts  from  arising  or  to  compose  them  when 
thej  have  arisen.     The  latter  function  could  not  in  any  view 
be  performed  after  the  prescribed  limit  of  time  for  the  exercise 
of  the  power  has  elapsed,  which  might  easily  happen  before  the 
ground  of  objection  had  been  discovered.     So  far  as  regards  the 
power  of  reservation  it  is  clear  that,  as  that  power  would  be 
exercised  ex  paHe  upon  the  advice  of  the  federal  or  State  Minis- 
tere,  it  would  be  ineflective  to  prevent  any  attack  upon  the  rights 
of  the  other  party  to  a  possible  conflict.     We  will  assume  that 
the  function  of  prevention  could  be  performed  by  the  exercise  of 
the  power  of  disallowance.     But  what  does  that  proposition 
involve  ?    It  would  be  necessary  in  the  first  place  for  the  Com- 
monwealth to  institute  a  bureau  charged  with  the  function  of 
examining  all  State  Acts  to  discover  whether  they  could  operate 
ao  as  to  interfere  with  the  free  exercise  of  the  sovereign  powers 
of  the  Commonwealth.     It  would  be  necessary  for  the  States  to 
uistitute  a  similar  bureau  or  bureaux  for  the  like  purpose  with 
regard  to  Commonwealth  Acta     The  persons  entrusted  with  this 
duty  would  need  to  possess  a  faculty  of  prescience  hitherto  un- 
known in  human  afiairs,  enabling  them  to  anticipate  the  future 
operation  of  laws  apparently  designed  for  a  purpose  quite  other 
than  mutual  iuterference.     If,  however,  one  of  these  bureaux 
reported  that  a  law,  if  not  disallowed,  would  in  its  opinion  be 
likely  to  give  rise  to  future  difficulty,  a  representation  would 
be  made  to  the  Sovereign  with  a  view  to  the  disallowance  of  the 
Act  m  question.  In  most  cases  the  provisions  objected  to  would  be 
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H.  C.  OF  A.  a  small  part  of  the  whole  enactment    It  would  then  be  necessary 

'*  for  the  question  of  the  construction  and  effect  of  the  Act  to  be 

Raxtkk  examined  with  a  view  to  a  recommendation  from  the  British 

GoMMiB-  Minister  to  the   Sovereign.     This  would  involve  the  creation 

SI0NBR8  OF  of  an  entirely  new  department  of  State,  the  functions  of  which 

Taxation  j  r 

(N.S.W.).  would  be  to  supervise  and  control  the  legislative  operations 
of  the  Commonwealth  and  the  States;  and  the  effective  legis- 
lative powers  of  the  Commonwealth  and  the  States  would  be 
dependent  upon  the  view  which  this  new  department  might 
take  of  the  expediency  of  sanctioning  proposed  legislation.  It 
might,  or  it  might  not,  recommend  the  disallowance  of  an 
Act  because  one  provision  of  it,  quite  separable  from  the  rest 
of  the  Statute,  would  involve  an  interference  with  the  free 
exercise  of  federal  or  State  rights,  for  there  is  no  power  of 
partial  disallowance.  It  is  common  knowledge  that  the  power 
of  disallowance  has  never  hitherto  been  used  for  any  such 
purpose.  It  is  not  necessary  to  say  any  more  to  show  to 
any  one  acquainted  with  the  history  of  the  self-governing 
dominions  of  the  Empire  that  this  would  involve  an  entirely  new 
departure,  and  a  restriction  of  their  freedom  and  independence 
such  as  has  never  before  been  suggested.  If  this  is  what  the 
Australian  Colonies  gained  by  Federation,  they  indeed  asked  for 
bread  and  received  a  stone.  Applying  then  the  law  of  self- 
preservation,  it  is  necessary  to  reject  this  solution  of  the  difficulty, 
if  the  liberties  enjoyed  by  Australians  for  more  than  half  ft 
century,  as  well  as  the  enlarged  powers  conferred  by  the  Consti- 
tution,  are  to  be  preserved.  We  have  already  pointed  out  that 
the  power  of  disallowance  possessed  by  the  Governor-General  of 
the  Canadian  Dominion  is  quite  different  both  in  its  purpose  and 
in  its  exercise,  but  even  that  power  cannot  be  exercised  as  to  part 
of  an  Act. 

For  these  reasons  we  are  of  opinion  that  the  implication  of  a 
prohibition  of  mutual  interference  is  as  necessary  in  the  case  of 
the  Australian  Constitution  as  in  that  of  the  United  States  of 
America,  and  that  the  doctrine  laid  down  in  UEtniea  v. 
Pedder  (1),  "  that  when  a  State  attempts  to  give  to  its  1^5- 
lative  or    executive    authority  an  operation    which,  if  valid, 

(1)  IC.L.R.,  91,  »tp.  111. 
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vodd  fetter,   control  or   interfere   with,   the   free   exercise  of  ^*  ^-  ^'  ^• 
the  legislative  or  executive  power  of  the  Commonwealth,  the         -J' 

^tempt,  unless  expressly  authorized  by  the  Constitution,  is  to  Baxtkb 

that  extent  invalid  and  inoperative,"  should  be  once  more  affirmed  cqmmis- 

by  this  Court  notwithstanding  the  opinion  of  the  Judicial  Com-    signers  op 

Taxation 
mittee  in  Webb  v.  Ovitrim  (1).     The  rule  which  was  then  laid     (N.s.W.). 

down  is,  in  the  words  of  Chief  Justice  Marshall,  "  safe  for  the 
States  and  safe  for  the  Commonwealth."  The  contrary  rule 
would  be  dangeix>us  and  ruinous  for  the  States,  and  dangerous 
and  ruinous  for  the  Commonwealth,  and  would  substitute  chaos 
for  order,  and  set  up  an  official  in  London  subject  to  political 
accidents  in  the  place  of  the  High  Court  as  the  guardian  of  the 
Constitution.  Nor  is  the  danger  an  imaginary  one,  for  history 
tells  US  that  many  attempts  have  been  deliberately  made  in  the 
United  States  to  hamper  the  federal  Government  by  State  laws 
which  have  been  afterwards  declared  invalid  by  the  Supreme 
Court 

We  pass  to  the  minor  questions  remaining  for  determination. 
The  question  whether  a  State  tax  upon  the  emoluments  of  federal 
oiBcers  is  within  the  prohibition  is  a  minor  question,  for  the 
federal  Parliament  can  make  its  grants  subject  to  such  a  tax 
Qu,ilU)et  potest  retiunciare  juri  pro  se  introdueto.     This  branch 
of  the  case  was  fully  dealt  with  by  this  Court  after  elaborate 
argument  in  Deiikin  v.  Webb  (2).    It  is  not  touched  by  the  reason- 
ing in  Webb  v.  Outtriin  (1),  and  we  see  no  reason  to  depart  from, 
or  even  to  review,  the  conclusion  there  arrived  at.     We  will  add 
only  a  few  words  on  the  subject.     It  was  contended  that  the 
decisions  in  M'CvUoch  v.  Maryland  (3),   Dobbins  v.  Commis- 
imers  of  Erie  Govnty  (4),  and  The  Collector  v.  Day  (5),  had  been 
cut  down  by  later  decisions  of  the  Supreme  Court  of  the  United 
States.    That  argument,  which  has  been  often  addressed  to  this 
Court,  is  conclusively  answered  by  the  judgments,  delivered  in 
December  1905,  in  the  case  of  South  Carolina  v.  United  States  (6), 
from  which  I  will  read  two  passages. 
The  first  is  from  the  majority  judgment  at  pp.  455-6  : — 


(1)  (IM7)  A.C.,  81. 

(2)  I  C.L.R.,  585. 

(3)  4  Wheat.,  316. 


(4)  16  Peten,  435. 

(6)  11  Wall,  113. 

(6)  199  U.S.,  437,  at  pp.  455,  465. 
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H.  C.  OF  A.        "  Obviously,  if  the  power  of  the  State  is  canned  to  the  extent 

suggested,  and  with  it  is  relief  from  all  federal  taxation,  the 

Baxtrr      National  Government  would  be  largely  crippled  in  its  revenues. 

Com  MIS-      Ii^deed,  if  all  the  States  should  concur  in  exercising  their  powers 

aiovsRs  OF    to  the  full  extent,  it  would  be  almost  impossible  for  the  Nation 

(N.S.VV.).    to  collect  any  revenues.     In  other  words,  in  this  indirect  way  it 

would  be  within  the   competency   of  the  States  to  practically 

destroy  the  efficiency  of  the  National  Government.     If  it  be  said 

that  the  States  can  be  trusted  not  to  resort  to  any  such  extreme 

measures,  because  of  the  resulting  interference  with  the  efficiency 

of  the  National  Government,  we  may  turn  to  the  opinion  of  Mr. 

Chief  Justice  MarnhaU   in    ATCtdloch   v.   Maryland  (1)  for  a 

complete  answer. 

"  *  But  is  this  a  case  of  confidence  ?  Would  the  people  of  any 
one  State  trust  those  of  another  with  a  power  to  control  the 
most  insignificant  operations  of  their  State  government?  We 
know  they  would  not.  Why,  then,  should  we  suppose  that  the 
people  of  any  one  State  should  be  willing  to  trust  those  of 
another  with  the  power  to  control  the  operations  of  a  government 
to  which  they  have  confided  their  most  important  and  most  valu- 
able interests  ?  In  the  legislature  of  the  Union  alone,  are  all 
represented.  The  legislature  of  the  Union  alone,  therefore,  can 
be  trusted  by  the  people  with  a  power  of  controlling  measures 
which  concern  all,  in  the  confidence  that  it  will  not  be  abused.' 

'*  In  other  words,  we  are  to  find  in  the  Constitution  itself  the 
full  protection  to  the  Nation,  and  not  to  rest  its  sufficiency  on 
either  the  generosity  or  the  neglect  of  any  State." 

The  second  is  from  the  minority  judgment  at  pp.  465-6  :— 

"  The  Court  has  constantly  held  that  the  absence  of  authority 
in  the  Government  of  the  United  States  to  tax  or  burden  the 
agencies  or  instrumentalities  of  a  State  government,  and  the  like 
want  of  authority  on  the  part  of  the  States  to  tax  the  agencies 
or  instrumentalities  of  the  National  government,  results  from 
the  dual  system  of  government  which  the  Constitution  created, 
and  that  the  continuance  in  force  of  such  a  prohibition  is  abso- 
lutely essential  to  the  preservation  of  both  governments. 

"  It  would  be  superfluous  to  review  in  detail  the  many  cases 

(I)  4  Wheat,  316,  at  p.  431. 
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decided  on  the  subject,  but  in  the  endeavor  to  bring  the  settled  H.  C.  of  A. 
doctrine  clearly  to  the  mind,  I  refer  to  the  most  salient  of  the  '' 

®*^^'  Baxter 

"In  UrCvMoch  v.  Maryland  (1)  and  Oahom  v.  Bank  of  the     qJ^^^. 

United  States  (2)  it  was  held  that  a  State  could  not  impose  a  tax    sionbrs  of 

.  Taxation 

(m  the  operations  of  the  Bank  of  the  United  States,  or  any  of  its     (N.S.W.)- 

branchea   In  Weston  v.  City  Council  of  Charleston  (3) ;  Bank  of 

Commerce  v.  New  York  (4) ;  Bank  Tax  Case  (5) ;  and  Banks  v. 

Mayor  (6)  it  was  decided  that  a  State  was  without  power  to  tax 

stock  or  bonds  issued  by  the  United  States  for  loans  made  to  it, 

when  held  by  an  individual  or  by  a  corporation.     In  DobbiTis  v. 

Uie  Commissioners  of  Erie  County  (7)  it  was  decided  that  a 

State  might  not  tax  the  compensation  of  an  officer  of  the  United 

States.     And,  in  Van  Brooklin  v.  Tennessee  (8)  and  cases  cited 

on  pp.  167  et  seq.,  it  was  held  that  a  State  might  not  impose  a 

tax  on  any  property  of  the  United  States,  including  real  estate 

of  which  the  United  States  had  become  the  owner  as  the  result 

of  a  sale  to  enforce  the  payment  of  direct  taxes  previously  levied 

by  the  United  States. 

"  Conversely,  the  adjudications  concerning  the  want  of  power  in 

the  United  States  to  tax  the  States  are  o^a  like  scope.     In  The 

Collector  v.  Day  (9)  it  was  decided  that  Congress  could  not  impose 

a  tax  on  the  salary  of  a  judicial  officer  of  a  State." 

The  only  other  observations  that  we  desire  to  make  on  this 

point  are,  first,  that  an  income  tax  as  imposed  under  the  Acts  of 

New  South   Wales  and   Victoria  differs   from   other  taxes  on 

property  in  being  a  tax  upon  its  acquisition  and  not  upon  its 

enjoyment ;  and,  secondly,   the  question  is  not  whether  a  power 

has  been  exercised  in  such  a  manner  as  to  interfere  in  fact  to  a 

material  extent  with  a  federal  instrumentality,  but  whether  the 

power  exists  to  interfere  at  all.     If  it  exists,  the  legislature,  and 

not  a  Court  of  law,  is  the  sole  judge  of  the  propriety  and  of  the 

extent  of  its  exercise.     If  the  power  to  tax  federal  emoluments 

exi&ts,  it  may  be  exercised  to  the  extent  of  half  of  them.    A 

(1)  4  Wheat.,  316.  (6)  7  Wall.,  16. 

(2)  9  Wheat.,  738.  (7)  16  Peters,  435. 

(3)  2PeterB,449.  (8)  117  U.S.,  151. 

(4)  2  Black,  620.  (9)  II  Wall.,  113,  at  p.  127. 

(5)  2  Wall,  200. 
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H.  C.  OF  A.  power  to  tax,  as  Chief  Justice  MarsluiU  truly  said,  is  a  power  to 

^_^^  destroy,  and  this  is  the  foundation  of  the  doctrine  in  MCvUock 

Baxter  v.  Maryland  (1).     See  Fijield  v.  Clone  (2). 
CoMiiis-         '^^^  other  minor  question  for  determination   is  whether  this 

sioNKRs  OF    appeal  is  competent  or  not.     It  is  objected  that  the  District  Court 
Taxation  -    ,  , 

(N.S.VV.).    was  not  exercising  federal,  but   State,  jurisdiction,  and  conse- 

quently  that  no  appeal  lies  to  this  Court  from  its  judgment.     Mr, 

Irvine  admitted  that  the  question  is  one  of  federal  jurisdiction, 

and  that,  if  sec.  39  of  the  Judiciary  Act  is  law  so  far  as  it  applies 

to  inferior  Courts,  the  appeal  is  competent.     But  this  concession 

was  not  made  in  Sydney.     By  sec.  73  of  the  Constitution  an 

appeal  lies  to  the  High  Court  from  all  Courts  exercising  federal 

jurisdiction.     By  sec.  77  the  Parliament  may  make  laws  defining 

the  extent  to  which  the  jurisdiction  of  a  federal  Court  shall  be 

exclusive  of  that  which  belongs  to  or  is  vested  in  the  Courts  of 

the  States,  and  may  invest  State  Courts  with  federal  jurisdiction. 

We   have   already  shown  that  the  term  "federal  jurisdiction" 

means  jurisdiction  to  deal  with  matters  within  the  judicial  power 

of  the  Commonwealth,  i.e.  the  matters  enumerated  in  sees.  75  and 

76.     Until  the  actual  establishment  of  the  federal  Courts  the 

determination  of  such  matters  was  within  the  jurisdiction  of  the 

State  Courts,  who  were  bound  to  administer  the  laws  of  the  State 

which  include  the  Constitution  and  all  laws  passed  by  the  Federal 

Parliament  (see  sec.  5  of  the  ConMtutioii  Act).     A  question  of 

federal  jurisdiction  may  be  raised  upon  the  face  of  a  plaintiff's 

claim,  or  it  may  be  raised  for  the  first  time  in  the  defence,  and,  if 

the  jurisdiction  of  a  State  Court  to  determine  such  a  question  has 

been  taken  away  by  valid  legislation,  it  must  stay  its  hand  as 

soon  as  the  questio)i  is  raised.     The  rule  is  concisely  stated  in  the 

judgment  of  Strong  J.  delivering  the  opinion  of  the  Supreme 

Court  of  the  United  States  in  the  case  of  Tennessee  v.  Davie  (S)'- 

— "  A  case  arising  under  the  Constitution  and  laws  of  the  United 

States  may  as  well  arise  in  a  criminal  prosecution  as  in  a  civil 

suit.     What  constitutes  a  case  thus  arising  was  early  defined  in 

the  case  cited  from  6  Wheaton :  "  Cohens  v.  Virginia  (4).    "  It  is 


(1)  4  Wheat.,  316. 

(2)  15Mioh.,505. 

(3)  100  U.S.,  267,  at  p.  264. 


(4)  6  Wheat,  264,  at  p.  379,  ptf 
MarahaU  C.J. 
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Dot  merely  one  where  a  party  comes  into  Court  to  demand  some-   ^-  G-  ^^  ^' 

,  1907 

thing  conferred  upon  him  by  the  Constitution  or  by  a  law  or 

treaty.    A  case  consists  of  the  right  of  one  party  as  well  as  the      Baxter 

other,  and  may  truly  be  said  to  arise  under  the  Constitution  or  a     commis- 

law  or  a  treaty  of  the  United  States  whenever  its  correct  decision    sionbrs  of 

,  .-.,  ^  ..  Taxation 

depends  upon  the  construction  of  either.     Cases  arising  under  the     (N.S.W.). 

kw8  of  the  United  States  are  such  as  grow  out  of  the  legislation 

of  Congress,  whether  they  constitute  the  right  or  privilege,  or 

daim  or  protection,  or  defence  of  the  party,  in  whole  or  in  part, 

by  whom  they  are  asserted  : " 

And  again  by  Chief  Justice  Waite,  delivering  the  dpinion  of 
the  same  Court  in  the  case  of  Stat'in  v.  New  York  (1).  "  The 
character  of  a  case  is  determined  by  the  questions  involved. 
Osbom  v.  The  Bank  of  the  United  States  (2).  If  from  the  ques- 
tions it  appears  that  some  title,  right,  privilege,  or  immunity, 
on  which  the  recovery  depends,  will  be  defeated  by  one  construc- 
tion of  the  Constitution  or  a  law  of  the  United  States,  or  sustained 
by  the  opposite  construction,  the  case  will  be  one  arising  under 
the  Constitution  or  laws  of  the  United  States,  within  the  meaning 
of  that  term  as  used  in  the  Act  of  1875 ;  otherwise  not." 

It  is  not  necessary  to  decide  whether  before  the  establishment 
of  federal  Courts  the  State  Courts  were,  in  determining  such 
questions,  exercising  federal  jurisdiction  or  not,  for  in  the 
JvAiciary  Act  the  Parliament  undei'took  to  use  the  powers  con- 
ferred by  sec.  75.  This  they  did  by  sec.  39  of  that  Act,  which 
«nact8  in  the  first  place  that  the  jurisdiction  of  the  High  Court, 
i«.,  its  power  to  exercise  the  judicial  power  of  the  Commonwealth, 
shall  be  exclusive  of  the  jurisdiction  of  the  several  Courts  of  the 
States  except  as  provided  by  that  section.  Without  the  proviso 
the  jurisdiction  of  the  State  Courts  would  have  been  entirely 
<J'wtei  But  the  Parliament  might  on  the  next  day  have  passed 
toother  law  investing  the  State  Courts  with  federal  jurisdiction. 
And  the  fact  that  they  proceeded  to  do  so  by  the  same  Act  can 
make  no  difference  in  the  result  than  the  fact  that  a  power 
of  revocation  and  new  appointment  is  exercised  by  one  instru- 
nient  instead  of  two.  The  result  is  that  the  jurisdiction  of  the 
State  Courts  is  now  derived  from  a  new  source,  with  all  the  inci- 

(l)  115  U.a,  248,  at  p.  267.  (-2)  g  Wheat.,  737,  at  p.  824. 
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H.  C.  OF  A.  dents  of  jurisdiction  derived  from  that  new  source,  one  of  which  is 

an  appeal  in  all  cases  to  the  High  Court.     It  was  contended  in 

Baxtkr      Sydney  that,  as  the  jurisdiction  which  the  Courts  could  exercise 

CoMMis.     ^^^^^  th®  powers  conferred  by  the  State  laws  was  co-extensive 

8IONKR8  OF  with  that  with  which  they  were  invested  by  the  federal  Parlia- 
(N.S.W.).  nient,  they  continued  to  exercise  State  jurisdiction  and  not 
federal  jurisdiction.  If  the  Judiciary  Act  had  not  first  taken 
away  the  State  jurisdiction  as  to  these  matters  this  conse- 
(juence  might  or  might  not  have  followed.  But,  as  the  enact- 
ment stands,  the  State  jurisdiction  is  effectively  taken  away 
if  sec.  39  is  valid.  Its  validity  is  said  to  be  denied  by  the 
judgment  of  the  Judicial  Committee  in  Webb  v.  Outirim  (U 
That  decision,  so  far  as  regards  this  point,  had  reference  only  to 
the  question  whether  an  appeal  lay  to  the  Sovereign  in  Council 
from  a  decision  of  the  Supreme  Court  in  a  matter  of  federal 
jurisdiction  without  special  leave.  It  was  not  contested  that  an 
appeal  lay  by  special  leave.  The  provision  which  gave  rise  to 
this  conttovei'sy  is  the  second  paragraph  of  sec.  39,  which  is  as 
follows : — 

"  The  several  Courts  of  the  States  shall  within  the  limits  of 
their  several  jurisdictions,  whether  such  limits  are  as  to  locality, 
subject-matter,  or  otherwise,  be  invested  with  federal  jurisdiction 
in  all  matters  in  which  the  High  Court  has  original  jurisdiction 
or  in  which  original  jurisdiction  can  be  conferred  upon  it,  except 
as  provided  in  the  last  preceding  section,  and  subject  to  the 
following  conditions  and  restrictions : — 

"  (a)  Every  decision  of  the  Supreme  Court  of  a  State,  or  any 
other  Court  of  a  State  from  which  at  the  establishment  of  the 
Commonwealth  an  appeal  lay  to  the  Queen  in  Council,  shall  be 
final  and  conclusive  except  so  far  as  an  appeal  may  be  brought 
to  the  High  Court." 

It  is  said  that  sub-sea  (a)  is  invalid.  It  is  common  knowledge 
that  a  right  of  appeal  is  the  subject  of  Statute,  and  that  a  kff^- 
lature  of  plenary  power  can  create  a  new  Court  and  declare  that 
its  decisions  shall  be  final  and  without  appeal,  except,  of  course, 
so  far  as  the  Sovereign  may  give  special  leave  to  appeal  froiD 
them.      The   federal   legislature   appear   to  have  acted  on  the 

(1)  (1907)  A.C.,  81. 
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aasamption  that  investing  an  existing  Court  with  federal  juris-   H*  C-  ^  ^- 

1007 

diction  was  substantially  the  same  thing  as  creating  a  new  Court       ^^ ]^ 

with  like  jurisdiction,  and  that  the  same  incidents  followed  as  to      Baxter 
declaring  the  finality  of  the  judgment  of  such  a  Court.     The     commis- 
Judicial  Committee,  on  the  other  hand,  appear  to  have  thought    sionbbs  of 
that  the  right  to  appeal  to  the  Sovereign  in  Council  without     (N.S.W.). 
special  leave  in  certain  cases  was  a  necessary  incident  of  all 
decisions  of    the  Supreme  Court,  by  whatever  authority  they 
exercised  their  jurisdiction,  and  that  the  attempt  of  the  federal 
Parliament  was  therefore,  so  far,  ineffectual.     No  one  disputes 
the  power   of  the   Sovereign   to  give  special  leave   to  appeal. 
The  language  of  sec.  39  is  expressly  drawn  in  a  form  which  is 
understood  to  recognize  that  power  (compare  sec.  73  of  the  Con- 
stitution). 

We  confess  therefore  our  inability  to  understand  the  language 
of  the  learned  Board  with  respect  to  the  objection  urged  to  the 
hearing  of  the  appeal.     The  objection  was  twofold — first,  that 
special  leave  was  necessary,  and  secondly,  that,  in  the  exercise  of 
a  proper  discretion,  it  should  not  be  given.     Their  Lordships  say 
that  the  only  basis  upon  which  the  objection  can  be  suggested  to 
be  founded  is  the  Constitution,  and  that  no  direct  authority  under 
that  Act  had  been  shown,  adding  that  (in  the  words  of  Hodges 
J.),  it  is  not  reasonable  to  suppose  that  the  British  Parliament 
ever  intended  so  important  an  end  to  be  attained  by  indirect  or 
circuitous  methods.     We  suppose  the  end  referred  to  is  the  taking 
away  of  a  right  of  appeal  to  the  King  in  Council.     As  already 
said,  the  section  as  framed  does  not  purport  to  do  so,  but  only  to 
confer  upon  the  Supreme  Court  such  a  jurisdiction  that  special 
leave  should  be  necessary.    No  one,  we  suppose,  would  contend 
that  an  end  not  authorized  can  be  attained  by  indirect  or  circuit- 
ous methods.     Another  passage  quoted  by  the  Board  from  the 
opmion  of  Hodges  J.  appears  to  be  based  upon  the  supposition 
that  sec.  39  was  to  be   construed  as  applying  to  matters  not 
within  the  judicial  power  of  the  Commonwealth.     We  are  not 
sure  that  this  is  so,  but  on  any  other  view  we  are  unable  to  see 
the  relevancy  of  the  passage,  when  the  fact  is  borne  in  mind 
tiiat  the  power  denied  in   it  to  the  federal    Parliament  had  not 
been  attempted  to  be  exercised. 


lUO  HIGH   COURT  [1907. 

H.  C.  or  A.       The  language  of  sec.  39  appears  to  us  to  be  perfectly  plain  and 
^^'       explicit,  and  not  to  raise  any  of  the  difficulties  which  have  been 

Baxter      suggested. 

CoMMis-         That  section  goes  on  to  invest  the  State  Courts  with  federal 
SIGNERS  OF   jurisdiction,  ^fr,  Irvine  contended  that,  having  failed  in  its  object 

(N.«.\v.).    in  one  particular,  the  section  was  wholly  inoperative.     No  doubt, 
if  the  provisions  of  the  section  were  so  clasely  bound  up  together 
that  the  failure  of  any  part  would  affect  all  the  rest  this  con- 
sequence would  follow.     But,  having  regard  to  the  express  pro- 
visions of  sec.  2  of  the  Colonial  Laws  Validity  Act,  and  even 
without  recourse  to  those  provisions,  this  consequence  does  not 
follow  when  the  invalid  provision  is  clearly  separable  from  the 
rest.     What  connection  is  there  between  the  question  whether  an 
appeal  from  a  Supreme  Court  to  the  King  in  Council  in  a  matter 
of  federal  jurisdiction  lies  without,  or  only  with,  special  leave 
and  the  question  of  investing  State  Courts  with  federal  jurisdic- 
tion, and  the  consequential  incident,  attached  by  sec.  73  of  the 
Constitution,  of  a  right  of  appeal  to  the  High  Court  ?    We  can 
see   none.     This  point  was  fully  dealt  with   by  this  Court  in 
Fedemied  Amalgamated  Goverwinent  Railway  and  Tramway 
Service  Asstfciation  v.  New  South   Wale^n  Railway   Traffic  Em- 
ployes  Ass<jciation   (1).     We  are  therefore  of  opinion  that  the 
appeal  is  competent.     . 

Counsel  for  the  respondents  in  both  cases  refused  to  argue  the 
question  whether  any  distinction  should  be  made  between  the 
case  of  a  tax  upon  the  emoluments  of  federal  Ministers  and 
membera  of  the  federal  Parliament,  which  are  secured  by  the 
Constitution  itself,  and  the  case  of  a  tax  upon  the  salaries  of 
federal  officers  in  general.  They  were  contented  to  stand  or  fall 
by  the  rule  laid  down  in  Deakin  v.  Webb  (2).  We  therefore 
express  no  opinion  upon  this  point. 

For  the  reasons  which  we  have  given  we  think  that  the  appeal 
must  be  allowed. 

Isaacs  J.  veeA  the  following  judgment.  The  first  question  to 
consider  is  whether  this  Court  is  competent  to  hear  these  appeals. 

(1)  4  C.L.R.,  488,  at  p.  546.  (2)  1  C.L.R.,  5S6. 
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Isaacs  J. 


That  competency  has  been  challenged  on  the  ground  that  the   H.  C.  of  a, 
State  Courts  whose  determinations  are  under  review  were  exer- 
eising  State  jurisdiction  and  not  federal  jurisdiction. 

In  neither  of  these  cases  was  it  argued  that  this  Court  could  ^ 
entertain  the  appeal  if  the  Court  below  exercised  State  jurisdic-  sioNSBa  of 
tion  only,  and  therefore,  in  the  view  I  take,  it  is  unnecessary  to  (N.S.W.). 
say  anything  with  regard  to  that  matter. 

In  the  second  case,  however,  it  was  contended  for  the  appellant 
that  the  State  Court  possessed  and  exercised  federal  jurisdiction, 
apart  from  any  grant  by  the  Commonwealth  Parliament,  because 
the  subject  matter  was  a  case  involving  the  interpretation  of  the 
Constitution.     I  am   unable  to  accede  to  that  view.      Federal 
jurisdiction  cannot  exist  outside  the  judicial  power  of  the  Com- 
monwealth, and  that  by  sec.  71  of  the  Constitution  is  vested  in 
the  High  Court,  in  federal  Courts  created  by  Parliament  and  in 
invested  State  Coui-ts — but  not  in  any  State  Court  that  has  not 
been  invested  with  federal  jurisdiction.     The  Courts  of  the  State 
are,  by  the  terms  of  sec.  5  of  the  Constitution  Act,  bound  by, 
and,  in  any  cause  cognizable  by  them,  must  enforce,  the  provisions 
o{  the  Constitution  and  of  federal  laws  made  under  it.     But  that 
is  by  reason  of  their  ordinary  State  jurisdiction  to  interpret  and 
deeide  the  law  applicable  to  the  case  before  them.      This  is  clear 
from  the  nature  of  the  subject.  If  a  State  Court  were  called  upon 
to  interpret  and  apply  an  Imperial  Statute  in  the  course  of  a  suit, 
it  would  not  be  conteilded  that  the  tribunal  was  exercising  Imperial 
joriadiction.      In  America  this  position  is  well  established  as  in 
CUsfiin  v.  Hovseman  (1). 

If»  therefore,  the  State  Courts  in  the  matters  before  us  were 
exercising  federal  jurisdiction,  it  must  be  by  authority  of  the 
grant  in  sec.  39  of  the  Judiciary  Act  1903,  for  no  other  enactment 
pttports  to  confer  it. 

The  validity  of  that  section  has  been  impeached,  and  must  be 
wnsidered.  It  has  been  held  by  the  Privy  Council  in  Webb  v. 
fMrim  (2),  that  it  is  ultra  vires  of  the  federal  Parliament  to 
**ke  away  the  right  of  appeal  to  His  Majesty  in  Council  in 
^^8pect  of  the  jurisdiction  conferred  by  sec.  39  (2).  This,  it  is 
^>i^}  invalidates  the  whole  section,  and,  by  destroying  at  once 
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(N.S.W.).    parts  are  so  interdependent  that  if  one  portion  is  annihilated  no 
isaa^       other  portion  can  survive. 

A  fair  examination  of  this  section  shows  that  this  is  a  miscon- 
ception. 

Sec.  77  (II.)  of  the  Constitution  confers  power  on  the  Parlia- 
ment with  respect  to  matters  involving  constitutional  interpreta- 
tion to  make  laws  defining  the  extent  to  which  the  jurisdiction 
of  any  federal  Court  shall  be  exclusive  of  that  which  belongs  to 
or  is  invested  in  the  Courts  of  the  States.  Sec.  39  of  the 
Judiciar-j/  Act  begins  with  the  exercise  of  that  power.  By  the 
first  sub-section  the  jurisdiction  of  the  High  Court  is  made 
exclusive  of  that  of  the  State  Courts,  except  such  as  is  found 
later  on  in  the  section.  This  it  will  be  observed  is  not  a  con- 
ditional exercise  of  power,  it  is  absolute ;  the  exclusion  of  the 
jurisdiction  of  other  Courts  is  complete  and  unqualified  unless  a 
valid  exception  is  to  be  found  later  on.  The  subsequent  portion 
of  the  section  by  virtue  of  sec.  77  (iil)  invests  the  State  Courts 
with  "  federal  jurisdiction." 

It  appears  necessary  at  this  point  to  guard  against  an  error 
which  may  easily  arise.  "  Jurisdiction"  is  a  generic  term  and 
signifies  in  this  connection  authority  to  adjudicate.  State  juris- 
diction is  the  authority  which  State  Courts  possess  to  adjudicate 
under  the  State  Constitution  and  laws ;  federal  jurisdiction  is  the 
authority  to  adjudicate  derived  from  the  Commonwealth  Consti- 
tution and  laws. 

The  first  is  that  which  "  belongs  to  "  the  State  Courts  within 
the  meaning  of  sec.  77  ;  the  latter  must  be  "  vested  in  "  them  by 
Parliament.  Now  sec.  77  (ii.)  is  a  power  to  exclude  jurisdiction, 
and  this  power  has  been  exerted  in  this  first  sub-section  of  sec 
39,  the  result  being  that,  so  long  as  that  provision  stands  unre- 
pealed, no  State  jurisdiction  can  exist.  Sec.  77  (ill.)  on  the 
other  hand,  is  a  power  to  invest  with  federal  jurisdiction,  not  to 
restore  State  jurisdiction,  and  an  exercise  of  that  power  in  sub- 
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«e  (2)  of  sec.  39  of  the  Judiciary  Act  is  no  contradiction  of  the  H.  C.  of  a. 
deprivation  contained  in  the  prior  sub-section,  and   works   no       ^__\ 
restoration  of  the  State  jurisdiction.     It  is,  therefore,  clearly  an      Baxtsb 
error  to  say  that  the  federal  Parliament  has  in  the  same  section     rj^Jijis. 

purported  to  take  away  and  to  return  the  same  jurisdiction,  with  sionkrs  of 
or  without  the  power  of  appeal  to  the  Privy  Council,  or  that  the    (N.S.  W.). 


coDJoint  effect  of  sub-sees.  (1)  and  (2)  of  sec.  39  of  the  Judiciary 
Adv&io  leave  the  jurisdiction  of  the  State  Courts  as  it  previously 
stood.  They  still  have  jurisdiction  in  respect  of  the  same  subject 
matters,  but  their  authority  to  exercise  judicial  power  with  regard 
to  those  matters  springs  from  another  source  quite  as  much  as  if 
an  Imperial  Act  had  enacted  by  one  section  that  their  State 
jurisdiction  should  cease,  and  by  the  next  section  that  henceforth 
they  should  have  similar  jurisdiction  but  should  exercise  it  under 
the  authority  of  that  Statute.  The  authority  which  is  given  by 
sec  39 — namely  federal  jurisdiction — had  never  been  taken 
away,  because  it  had  never  "  belonged  "  to  a  State  Court ;  that 
which  was  taken  away — namely  State  jurisdiction — has  never 
even  nominally  been  returned.  Sec.  39  2)  confers  "  federal 
jurisdiction  "  only  ;  none  other  is  in  the  power  of  the  Common- 
wealth Parliament  to  grant,  and  in  the  result  either  the  State 
Courts  possess  federal  jurisdiction  only  in  these  matters  or  they 
possess  none  at  all. 

Federal  jurisdiction  to  the  extent  vested  in  sub-sec.  (2)  of  sec.  39 
is  the  exception  referred  to  in  the  earlier  part.  It  is  conferred 
upon  the  various  Courts  of  the  State  severally ,  that  is  to  say,  as 
it  each  were  named  separately  and  independently  of  each  other, 
and  within  the  limits  of  their  several  jurisdictions.  The  grant  is 
expressed  to  be  "  subject  to  the  following  conditions  and  restric- 
tions." 

Then  follow  four  separate  and  distinct  provisions.  The  first 
relates  to  the  Supreme  Court  alone  and  applies,  needless  to  say, 
to  federal  jurisdiction  only.  The  second  relates  to  inferior  Courts 
tiom  which  an  appeal  lies  to  the  Supreme  Court ;  the  third  to 
inferior  Courts  whether  an  appeal  lies  to  the  Supreme  Court  or 
liot;  the  last  to  Courts  of  summary  jurisdiction.  Conceding, 
without  deciding,  that  sub-sec.  2  (a)  is  ultra  vires,  the  only 
necessary  effect  of  that  is  to  leave  the  appeal  from  the  Supreme 
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Court  by  special  grant  still  available,  as  in  Prince  v.  Gagnon 
(1).  If  that  sub-section  be  regarded  as  an  inseparable  conditioQ 
of  the  grant  of  federal  jurisdiction  to  the  Supreme  Court,  the 
only  further  consequence  would  be  to  destroy  that  grant,  and 
leave  the  tribunal  without  any  jurisdiction  at  all  in  the  matter 
specified.  But  to  carry  the  vitiating  effect  even  so  far  appears  to 
me  entirely  without  warrant  The  Colonial  Laws  Validity  Act 
(28  &  29  Vict  c.  63)  restricts  the  invalidity  to  the  extent  of  the 
repugnance  to  Impeiial  law,  and  that  is  satisfied  by  regarding  sub- 
paragraph (a)  as  "  absolutely  void  and  inoperative."  But  it  i& 
sought,  by  reason  of  the  phrase  "  conditions  and  restrictions,"  to 
utilise  sub-sec.  2  (a)  first  to  invalidate  the  grant  to  the  Supreme 
Court,  next  by  this  means  to  infect  the  investiture  of  the  In- 
ferior Courts,  thereby  destroying  the  whole  of  sub-sec.  2 ;  and 
ultimately  to  carry  on  the  destructive  process  so  as  to  nullify  the 
whole  section. 

It  needs  but  very  slight  reflection  to  be  satisfied  that  this 
contention  is  altogether  untenable.  The  underlying  presumption 
is  that  the  legislature  would  not  have  made  the  grant  of  federal 
jurisdiction  to  the  Supreme  Court,  or  to  any  of  the  inferior 
Courts,  unless  all  appeals  through  the  Supreme  Court  to  the 
Privy  Council  had  been  cut  off,  and  all  appellants  from  the  State 
tribunals  in  constitutional  matters  were  compelled  to  come  into 
the  High  Court.  There  are  many  considerations  which  at  once 
place  that  view  outside  the  pale  of  probability. 

Inability  to  cut  oflT  access  to  the  Privy  Council  from  the 
Supreme  Court  still  leaves  open  to  litigants  the  option  to  sfp^al 
to  the  High  Court  whether  the  Supreme  Court  jurisdiction  be 
State  or  federal.  If  then,  as  was  plainly  the  case,  the  object  of 
the  federal  Parliament  was  to  ensure,  as  far"  as  it  legally  could, 
that  cases  of  a  constitutional  nature  should  find  their  ultimate 
solution  in  the  High  Court,  why  should  the  legislature  refram 
from  pursuing  its  object  in  regard  to  the  inferior  Courts,  fro© 
which,  without  the  investing  of  federal  jurisdiction,  no  appeal  at 
all  would  lie  to  tlie  High  Court  ?  To  attribute  an  intention  to 
the  federal  Parliament,  at  once  so  senseless  and  opposed  to  the 
admitted  purpose  of  the  section,  is  to  furnish  an  answer  to  the 

(I)  8  App.  Cm.,  103. 


4  CLR.] 


OF  AUSTRALIA. 


1145 


Isaacfl  J. 


aijFiiment  itself.    A  strict  examination  of  the  wording  of  the   H.  C.  of  A. 

ion? 
aeetion  is   equally  fatal  to  the  contention.      The   expressions 

*" conditions  and  restrictions"  in  the  connection  in  which  they      Baxter 

are  found  cannot  be  meant  as  conditions  or  restrictions  of  juris-     commis- 

diction  in  the  vitally  destructive  sense  attributed  to  them,  any    sionkbs  of 

XAXATION 

more  than  so  called  conditions  of  sale  of  land  are  conditions  in  (N.S.  W.). 
the  sense  that,  if  any  one  is  broken  in  any  particular,  the  whole 
sale  is  necessarily  at  an  end.  There  was  abundant  reason  for 
investing  the  Supreme  Court  with  federal  jurisdiction  quite  apart 
from  the  question  of  appeal  to  the  Privy  Council.  Once  the 
jorisdiction  became  federal  the  Commonwealth  Parliament  could 
at  will  regulate  the  procedure  and  control  the  method  and  extent 
ol  relief,  and,  indeed,  under  sec.  79  of  the  Constitution  could  even 
preecribe  the  number  of  Judges  by  whom  the  invested  jurisdiction 
should  be  exercised.  So  far  as  sub-sec.  2  (a)  is  concerned  it 
assumes  that  a  decision  has  been  given  which,  apart  from  a 
possible  but  not  inevitable  appeal  of  some  kind,  would  be  of  full 
force  and  effect. 

Its  provisions,  even  if  valid,  are  necessarily  of  later  application 
than  the  determination  of  the  Court  appealed  from,  and  are 
plainly  a  mere  continuation  of  the  effort  to  secure  complete 
federal  control  of  the  subject  matter  and  not  a  sine  qud  non  of 
all  federal  intervention. 

If  this  portion  of  the  enactment  be  eliminated,  there  still 
remains  a  consistent  perfect  working  set  of  provisions,  as  complete 
as  the  federal  power  can  make  them,  and  capable  of  useful  and 
beneficial  operation. 

That  a  Court  should  annul  a  clear,  purposeful,  and  workable 
legislative  enactment,  which  is  admittedly  within  the  com- 
petency of  Parliament,  apart  from  a  specific  and  severable  portion 
negligible  under  the  authority  of  the  Colonial  Laws  Validity 
^«*i  is  a  step  not  lightly  to  be  undertaken,  and,  so  far  as  I  know, 
18  withoat  British  precedent. 

I  feel  no  doubt  that  the  State  Courts  in  these  cases  possessed, 
*nd  necessarily  exercised  federal  jurisdiction,  and  that  these 
•PpeaU  are  competent. 

But,  though  the  Court  is  seized  of  the  appeal,  there  next  arises 
the  question — which  I  conceive  to  be  by  far  the  most  important 
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H.  C.  OF  A.  we  have  to  determine — whether,  assuming  a  case  is  one  within 
^^^'  the  74th  section  of  the  Constitution,  this  Court  should  proceed  to 
give  judgment  upon  its  own  view  of  the  law,  or  whether,  finding 
the  matter  already  decided  by  the  Privy  Council,  it  should  hold 
itself  bound  to  follow  that  decision  without  more.  The  duty  of 
this  Court  has  been  variously  presented  by  the  learned  counsel 
for  the  respondents  in  the  respective  cases.  Sir  Julian  SaU>m<ms 
rested  much  of  his  argument  upon  the  practically  coercive  pressure 
of  the  circumstances,  leaving  the  Court  nominally,  but  not  really, 
a  power  of  determination  according  to  its  own  opinion,  and  pressed 
upon  us  the  view  that  it  would  be  highly  improper — even  though 
technically  lawful — for  the  High  Court  to  depart  from  any  inter- 
pretation of  the  Constitution  at  which  the  Privy  Council  had 
arrived.  He  supported  his  position  by  reference  to  two  cases.  The 
first  was  Lavy  v.  London  Gownty  Council  (1),  where  LindUyL^J. 
said  the  Court  of  Appeal  of  three  Judges  was  bound  by  a  previoofl 
decision  of  the  Court  of  Appeal  of  two  Judges,  his  Lordship 
being  a  member  of  the  Court  on  both  occasions.  It  seems  to  me, 
if  this  passage  is  an  authority  for  anything,  it  is  an  authority  for 
culhering  to  the  previous  decision  of  this  Court. 

The  second  case  wa3  Pledge  v.  Carr  (2),  in  which  the  Court  of 
Appeal  held  that  it  could  not  overrule  a  previous  decision  of  a 
co-ordinate  Court.  That  case,  if  applicable  at  all,  is  applicable 
only  on  the  assumption  that  upon  this  question  the  Privy  Council 
and  this  Court  are  co-ordinate,  and  that  the  Privy  Council  m 
Webb  V.  Outtrim  (3)  should  not  have  differed  from  the  decision 
of  the  High  Court  in  Deakin  v.  Webb  (4).  I  think,  however,  that 
neither  of  these  cases  really  affords  any  assistance  in  the  matter 
now  under  consideration. 

Mr.  Irvine,  on  the  other  hand,  would  have  nothing  to  do  with 
any  obligation  of  an  intermediate  nature  incapable  of  definite 
and  precise  legal  expression ;  he  stoutly  maintained  that,  as  there 
cannot  be  two  Constitutions  for  Australia,  or  differently  phrasing 
it,  as  there  cannot  be  two  differing  and  yet  accurate  interpreta- 
tions of  the  Constitution,  it  necessarily  follows,  in  order  to  avert 
a  chaotic  situation,  that  there  must  reside  in  some  tribunal  tnB 
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power  of  ultimately  and  authoritatively  declaring  the  interpreta-  ^C-  C*  ^'  ^• 
tioQ  so  as  to  bind  all  other  Courts.    He  urged  that,  as  there 
eaonot  under  any  possible  circumstances  be  an  appeal  from  the      Baxter 
Privy  Council  to  this  Court,  and  there  may,  under  circumstances     commis- 
contemplated  and  defined  by  Statute,  be  an  appeal  from  this    sioneksojp 
Court  to  the  Privy  Council,  the  latter  tribunal  must  of  necessity     (N.S.  W.). 
be  that  ultimate  and  binding  authority.     He  then  further  con- 
tended that,  as  the  Privy  Council  had  now  placed  its  interpreta- 
tion upon  the   Constitution,  it  followed  as  a  logical  and  legal 
consequence  of  the  earlier  branch  of  his  argument — to  depart 
from  which  would  be  an  actual  breach  of  law — that  this  Court,  if 
it  entertained  the  appeal  at  all,  should  not  any  longer  stop  to 
oonsider  the  matter,  but  should  at  once  give  judgment  according 
to  the  interpretation  found  in  the  decision  of  the  Privy  Council. 

Respondents  in  both  cases  leant  for  support  of  their  arguments 
upon  the  superiority  of  the  status  of  the  Judicial  Committee  of 
Hia  Majesty's  Privy  Council,  and  upon  what  they  regarded  the 
«ial(^  afforded  by  English  precedents  in  legislation  whereby 
in  varjring  language  appeals  to  superior  tribunals  are  forbidden 
except  by  leave. 

What,  then,  is  the  duty  placed  by  the  Constitution  on  this 
Court  in  all  controversies  coming  before  it  of  the  nature  marked 
out  in  sec  74  ? 

K  the  present  cases  are  not  of  that  nature  then  I  agree  that 
this  Court  is  bound  by  the  decision  of  Webb  v.  Outtrim  (1), 
Unless  there  can  be  found  expressly  or  by  necessary  implication 
in  a  valid  enactment  an  abrogation  of  the  common  law  or  statu- 
tory right  of  the  Sovereign  to  review  the  judgments  of  his 
Courts  in  His  Majesty's  oversea  Dominions,  that  right  remains. 
So  long  as  that  power  subsists,  but  no  longer,  and  to  the  extent 
that  it  continues,  and  no  further,  the  Privy  Council  is  the 
ultimate  Court  of  Appeal,  and  it  is  the  manifest  legal  duty  of 
«very  tribunal  subject  to  its  controlling  power  to  acknowledge 
without  question  the  law  as  pronounced  by  its  determination. 

Every  individual  subject  of  the  King  is  bound  to  respect  and 
obey  the  law,  still  more  is  it  incumbent  upon  every  Court  to  loyally 
recognize  and  apply  it,  whether  the  law  is  to  be  gathered  by  the 
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H.  C.  op  a.  Court's  own  unfettered  apprehension  of  its  comniands,  or  whether 
it  has  been  expounded  by  some  other  tribunal  whose  interpreta- 
tion upon  that  subject  the  law  itself  has  invested  with  compelling 
authority  in  relation  to  the  Court. 

The  position  of  this  Court,  with  respect  to  questions  comprised 
within  the  terms  of  sec.  74,  is  unique.  Approaching  the  construc- 
tion of  that  section  with  no  other  aid  than  is  afforded  by  the  Con- 
stitutimi  Act  itself,  always  remembering  that  it  is  not  a  casual 
piece  of  legislation,  but  an  instrument  of  government,  I  hold  the 
opinion  that,  as  a  matter  of  law,  this  Court  has  a  right  to  decline 
to  follow  the  decision  of  the  Privy  Council  in  the  class  of  ques- 
tions referred  to.  The  words  of  the  section  appear  to  me  too 
plain  to  admit  of  any  hesitation  in  this  regard,  either  in  point  of 
literal  construction,  or  of  the  broad  intent  of  the  legislature. 

If  the  history  of  the  section  were  to  be  called  in  aid,  as  was 
done  by  the  Privy  Council  itself  in  Webb  v.  OuUtrim  (1),  the 
conclusion  is  strengthened.  For  the  present  purpose  I  think  the 
words  themselves,  by  their  inherent  force,  are  clear  enough  and 
strong  enough  to  satisfy  the  mind  as  to  the  duty  of  the  Court 
when  such  a  question  as  the  present  is  submitted  to  it  Sea  /^ 
finds  no  parallel  in  British  legislation.  It  selects  a  certain  class 
of  controversies  and  places  them  apart  from  all  others  as  proper 
for  separate  and  unprecedented  judicial  tre^itment. 

They  are  selected,  not  because  they  are  trifling  or  frivolous,  or 
of  a  limited  effect  or  passing  interest,  but  by  reason  of  their 
inherent  magnitude,  and  because  they  are  of  the  highest  concern, 
on  the  one  side  to  the  development  of  Australian  nationhood,  and 
on  the  other  to  the  preservation  of  the  States.      Their  influence 
is  permanent  and  far  reaching,  not  confined  to  the  immedjate 
litigants  nor  to  a  special  class  in  the  community,  nor  even  to  a 
State,  but  extends  so  far  as  to  affect  the  political  relations  of  w^ 
whole  people,  when  considered  in  conflicting  groups,  as  citizens  oi 
different  States,  or  as  citizens  of  both  States  and  Commonwealth. 
The  determination  of  these  questions  touches  the  very  root  of  the 
federal  principle,  namely,  the  distribution  as  between  State  ana 
State,  and  Commonwealth  and  State  of  that  total  mass  of  govern- 
mental power,  which  the  Imperial  Parliament  has  granted,  an^ 

(1)  (1907)  A.C.,  81. 
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tion  itself,  the   Imperial  authority  does  not  assume  or  exercise       ^^_* 

control.  Baxter 

All  these  questions  when  pronounced  upon  by  the  Supreme     commis- 

federal  tribunal  constituted  and  sitting  in  Australia  are  declared    sionkrs  of 

^  ,  Taxation 

by  sec  74  to  be  free  from  the  intervention  of  even  the  Royal  (N.S.W.). 
prerogative.  Unless  and  until  the  High  Court  certifies  that  a  {^^j, 
question,  determined  by  it  and  included  within  the  terms  of  the 
section,  ought  to  be  decided  by  the  Privy  Council,  which,  how- 
ever eminent,  is  nevertheless  a  tribunal  constituted  and  sitting 
ootside  Australia,  the  Constitution  insists  that  it  ought  not  to  be 
and  must  not  be  so  decided,  and  until  that  event  occurs — if  it 
ever  should  occur — the  supreme  law  of  the  Empire  knows  no 
judicial  authority  in  relation  to  that  question  superior  to  this 
Court. 

Provided  only  that  the  cause  answers  the  description  of  a 
question  as  to  the  limits  inter  se  of  the  constitutional  powers  of  the 
Commonwealth  and  those  of  any  State  or  States,  or  of  two  or 
more  States,  it  matters  not  how  the  question  arises,  whether  as 
to  parties  or  procedure,  whether  singly  or  in  conjunction  with 
other  questions,  whatever  the  nature  of  the  dispute,  whatever 
the  amount  involved,  whether  it  concerns  the  affixing  of  a  penny 
fltamp  to  a  document,  or  the  control  and  destination  of  the  river 
waters  of  the  Continent.  In  all  such  cases  the  decision  of  the 
High  Court,  either  in  the  exercise  of  its  original  or  its  appellate 
jurisdiction,  is  absolutely  final  and  beyond  the  power  of  revision 
V  ^y  tribunal  but  itself. 

The  argument  that  endeavours  to  place  on  the  same  level  as 
these  provisions  of  sec.  74  of  the  Australian  Constitution  ordinary 
Illative  restrictions  upon  appeals  such  as  those  from  the 
County  and  Divisional  Courts — legislation  interpreted  in  cases  of 
wich  high  authority  as  Lane  v.  Eadaile  (1)  and  Ex  parte 
Stevenson  (2)  to  be  a  check  on  unnecessary  and  frivolous  appeals, 
and  in  Ex  parte  Gilchrist  (3),  as  meaning  that  if  the  decision  is 
^«  of  principle  and  new,  leave  should  be  given — entirely  over- 
looks, not  merely  the  striking  diflference  of  language,  but  still 
naore  the  vital  distinction  of  aim,  purpose  and  effect. 

(1)  (1801)  A,C., 210.        (2)  (18d2)  1  Q.B.,  394.        (3)  17  Q.B.D.,  521,  at  p.  628. 
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The  opening  words  of  sec.  74  are  in  the  negative :  "  No  appeal 
shall  be  permitted  to  the  Queen  in  Council  from  a  decision  of  the 
Higli  Court."  This  makes  the  Privy  Council  incompetent  to 
hear  such  an  appeal,  just  as  in  the  Xorth  British  Railway  Co,  v. 
Waurhope  (1)  Lord  Weathxiry  L.C.  said  the  House  of  Lords  was 
by  very  similar  words  not  competent  to  hear  that  appeal. 

Much  of  the  argument  of  respondents  in  both  cases  rested 
upon  their  construction  of  the  word  "  decision."  They  contended 
for  the  narrow  interpretation,  that  is  to  say,  they  regarded  it  as 
equivalent  to  "judgment,  decree,  order  or  sentence  "—in  other 
words  as  the  formal  order  whatever  name  it  bears,  working  out 
the  iinal  details  of  the  cause  between  the  immediate  parties, 
providing  for  and  directing  the  specific  acts  or  forbearances 
necessary  in  the  opinion  of  the  Court  to  do  justice  as  between 
the  particular  litigants,  and  not  operating  beyond  them  either  in 
its  direct  effect  or  its  indirect  authority. 

They  contend,  therefore,  that  it  does  not  mean  the  declaration 
of  the  law  as  affirmed  by  the  Court. 

Having  gone  so  far,  counsel  necessarily  cixrried  his  submission 
to  this  point,  that  "  decision  "  meant  the  final  judgment  of  the 
Court  in  any  case  where  the  prescribed  question  was  raised 
between  the  parties,  no  matter  how  it  was  decided,  and  no  matter 
whetlier  that  was  the  sole  question  or  one  with  many  others  of  a 
totally  different  character,  and  counsel  maintained  that  it  was 
quite  immaterial  upon  which  of  those  many  questions  the 
judgment  ultimately  rested. 

An  unsuccessful  party  before  the  High  Court  could  not  appeal 
to  the  Privy  Council  even  by  special  leave  of  their  Lordships,  it 
was  said,  if  the  constitutional  point  were  raised  and  determined, 
even  though  that  point  were  determined  in  his  favour,  and  if  his 
only  cause  of  dissatisfaction  were  some  ordinary  point  of  mercan- 
tile law,  or  the  construction  of  a  Statute  such  as  the  Income  To^^ 
Act  oi  m  State.  Before  the  unsuccessful  party  could  appeal  m 
such  a  case  on  the  real  decision  he  questioned,  he  must,  it  was 
contended,  obtain  from  the  High  Court  the  certificate  required  "J' 
the  74th  section,  though  no  one  desired  or  intended  to  challeDg® 
the  decision  upon  the  constitutional  question. 

(1)  4Macq.  H.L.  Caa.,  352. 
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Such  a  construction  cannot,  in  my  opinion,  be  seriously  con-  H-  C.  of  A. 
templated.     It  would  follow  from  that  as  a  necessary  consequence 
that,  even  if  the  High  Court  were  now  to  follow  in  favour  of  the      Baxter 
respondents  the  Privy  Council  decision  in  OuttHm/a  Case,  but     commis- 
foonded  its  judgment  on  other  points  in  favour  of  the  appellants,    sioners  of 
the  case  according  to  respondents'  argument  woulcl  still  be  un-    (N.S.W.). 
appealable  on  those  other  points  without  a  certificate  as  to  the 
constitutional  point,  a  certificate  which,  under  the  circumstances, 
would  be  absurd  in  the  extreme. 

*' Decision   of  the   High   Court  upon   any   question,"  in  this 
section  means,  in  my  opinion,  what  the  Court  decides  to  be  the 
law  with  regard  to  that  question ;  what  it  holds  to  be  the  proper 
answer  to  that  particular  question.     That  is  the  sense  in  which 
the  word  "  decision  "  is  frequently  used  by  the  House  of  Lords 
and  the  Privy  Council;  as  in  Ridsdale  v.  Clifton  (1);   Read  v. 
Bishop  of  Lincoln  (2),  and  London  Street  Tramways   Go.   v. 
London  County  Council  (3).     A  case  before  the  High  Court  may 
present  many  questions  for  decision.     If  it  includes  one  of  the 
nature  indicated  by  sec.  74,  the  decision  upon  that  question  is  the 
only  one  to  which  the  special  provision  applies.      It  may  be  that 
it  is  impossible  to  appeal  from  that  for  the  reason  that  the  party, 
against  whom  the  decision  on  that  question  passes,  succeeds  by 
reason  of  some  other  point — as  if  the  defendants  (appellants) 
here  were  to  succeed  only  on  the  construction  of  the  Income  Tax 
Acts,  or  on  a  question  of  fact  as  to  amount  of  income.     But 
assuming  a  party  is  otherwise  in  a  position  to  appeal  from  an 
adverse   decision   which   forms  the  sole  ground,  or  one  of  the 
grounds,  for  judgment  against  him,  then  the  special  provisions  of 
see.  74  intervene  to  deprive  him  of  that  right  or  to  except  from 
his  general  right  the  decision  on  the  specific  point  of  consti- 
tutional conflict,  unless  he  obtains  the  required  certificate. 

The  argument  ah  inconvenienti  founded  upon  the  possibility 
of  two  conflicting  interpretations  of  the  Constitution  was  strenu- 
ously pressed  upon  us.  It  is  an  argument  of  great  weight  if 
addressed  to  lawmakers ;  or  even  to  a  Court,  if  words  be  of 
doubtful  meaning.     But  they  are  not  so  here:  I  know  of  no 


(I)  2  P.D.,  276. 


(2)  (1S02)  A.C.,  644,  at  pp.  654,  655. 
(3)  (1898)  A.G.,  375,  at  p.  379. 


1152 


HIGH   COURT 


[1907, 


Isaacs  J. 
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^^^'  obvious  purpose.     Sec.  74  is  one  of  the  pillars  of  the  Con-stitution. 

Baxter  Unless  it  stands  firm,  much  of  the  true  meaning  of  that  document 

^*'  is  lost.     In  the  Constitution  itself  can  be  discerned  as  a  matter  of 

SIGNERS  OF  leffal  construction  the  expectation  that  no  conflict  of  final  inter- 

Taxation 

(N.S.W.).  pretation  would  arise,  because  the  State  Courts,  through  whom 
an  alternative  channel  of  construction  is  possible,  were  not  at 
once  deprived  of  jurisdiction  to  interpret  the  Constitution ;  still 
the  possibility  of  conflict  was  guarded  against  by  empowering 
the  national  legislature  in  case  of  need  to  close  that  channel. 
While  the  Constitution  lasts  in  its  present  form,  nothing  however 
can  alter  the  finality  of  a  decision  of  the  High  Court  upon  this 
class  of  question.  That  is  a  fixed  principle,  embedded  in  the 
Constitution  as  a  fundamental  fact,  capable  of  extension  in  its 
application  but  not  of  restriction,  and  to  my  mind  should  be  the 
governing  consideration  in  such  a  case  as  the  present. 

The  Court  is  not  bound  to  yield  to  the  views  of  the  Judicial 
Committee  on  this  branch  of  the  Constitution. 

But  we  have  been  appealed  to,  in  the  first  case,  to  accept  those 
views  however  strongly  we  disagree  with  them,  because  it  would 
tend  to  consistency  of  interpretation,  and  because  the  Privy 
Council,  being  the  body  to  which  other  questions  are  appealable, 
and  even  these  questions  if  a  certificate  is  given,  it  would  be  in 
some  undefined  way  the  desirable  course  to  pursue. 

Unity  of  interpretation,  if  lawfully  obtainable,  is,  of  course, 
much  to  be  desired.  But  adherence  to  that  rule  is  by  no  means 
universal.  In  Lecisk  v.  Scott  (1),  the  English  Court  of  Appeal 
declined,  even  on  a  question  of  mercantile  law,  to  follow  a 
decision  of  the  Privy  Council.  And  this  is  surely  the  ri^hfc 
course  to  pursue  by  any  Court  which  is  not  legally  subject  to 
authoritative  correction  by  the  other  tribunal,  and  which  has  « 
distinct  opinion  contrary  to  the  decision  cited. 

Every  Court  within  the  ambit  of  its  functions  is  the  delegate 
of  the  Sovereign  and  has  its  own  duty  to  perform.  The  74th 
section  has  placed  a  very  special  duty  upon  this  Court  I^ 
framing  the  Constitution,  the  creation  of  the  High  Court  was 
made  an  integral  part  of  the  federal  structure,  and  while  appor- 

(1)  2Q.B.D.,  .376. 
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tioniDg  the  powers  to  the  several  authorities  as  definitely  as   H*  C.  of  a. 

1007 

Circumstances  would  permit,  this  Court  was  made  the  federal 

arbiter  in  all  disputes  coming  before"  it,  regarding  the  apportion-      baxteb 

ment,  unless  for  special  reasons  it  considered  that  the   Privy     coJi^jg. 

Council  should  be  appealed  to.     To  this  Court  was  committed,   sionbrs  of 

not  only  the  function  of  decision  in  the  first  instance,  but  the    (N.S.W.). 

duty  ako  of  looking  over  and  beyond  the  strife  of  the  parties 

diemselves,  and  of  judging  if  the  public  interests  would  be  better 

served  by  remitting  the  controversy  to  His  Majesty  in  Council 

for  determination,  which  should  for  all  times  bind  this  Court  as 

the  supreme  judicial  organ  of  the  Commonwealth,  and  through  it 

the  whole  Australian  people.     But  we  are  now  asked  by  the 

respondents  to  lay  aside  all  these  serious  considerations  and  to 

regard  only  the  circumstance  that  by  another  avenue  a  decision 

has  in  fact  been  reached  which  does  not  accord  with  a  former 

decision  of  this  Court     We  are  invited  to  say  because  that  has 

happened,  although  without  the  opinion  of  this  Court,  that  the 

Privy  Council  ought  to  decide  such  a  question,  and  in  the  face  of 

the  express  opinion  of  this  Court  in  Deakin  v.  Webb  (1),  that  it 

ought  not,  this  High  Court  should  now  ignore  its  constitutional 

duty,  virtually  for  this  purpose  treat  the  74th  section  as  repealed, 

and  accept  without  question  the  contrary  opinion  of  the  Privy 

Council. 

My  answer  to  that  is  this.  The  possibility  or  existence  of  a 
diversity  of  judicial  opinion  which  can  only  last  during  the 
pleasure  of  the  Commonwealth  Parliament  as  to  these  questions 
—and  similarly  (subject  only  to  the  requirement  of  reservation 
for  the  Royal  Assent)  with  regard  to  all  other  constitutional 
questions — cannot  justify  this  Court  in  abandoning  the  trust 
with  which,  as  it  appears  to  me,  it  has  been  by  law  invested.  It 
has  no  discretion  to  sacrifice  or  weaken  any  part  of  the  Constitu- 
tion. The  74th  section  is  as  much  a  part  of  the  Constitution  as 
any  other,  and  if  its  true  meaning  be,  as  I  hold  it  is,  that  unless 
for  8ome  most  exceptional  reason  which  does  not  now  present 
Itself,  and  one  to  be  certified  according  to  law  when  it  does,  it  is 
the  judgment  of  this  Court  alone  which,  in  the  matters  we  are 
considering,  is  intended  to  bind  the  Commonwealth  and  States 

(1)  IO.L.R.,685. 
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H.  C.  or  A.  alike,  to  delimit  their  powers  and  restrain  any  excess  of  jurisdic- 

''        tiou.     In  the  absence  of  any  special  reason  for  certifying  under 

Baxter      ^^^  section,  there  is  no  power  to  substitute  the  decision  of  another 

tribunal,  for  that  of  the  arbiter  appointed  by  the  ConstitutioiL 

Such  a  course  would  amount  to  a  distinct  contravention  of  the 

command  of  the  Sovereign  in  his  Imperial  Parliament. 

Counsel  for  tlie  respondents  in  both  cases,  however,  contend 
that  in  any  event  the  questions  arising  here  did  not  fall  within 
the  class  prescribed  in  sec.  74.  Shortly  stating  their  position, 
they  admitted,  of  course,  that  the  validity  of  the  respective 
Income  Tax  Acts  as  applied  to  the  appellants  was  in  dispute,  but 
they  argued  that  their  validity  depended,  not  on  any  conflict  of 
powers,  but  on  whether  there  was  a  repugnancy  between  those 
Statutes  and  the  Commonwealth  legislation  fixing  the  remunera- 
tion of  its  servants.  I  agree  with  them  that  a  question  of 
repugnancy  as  they  aver  does  arise,  because  it  is  contended  for 
the  Commonwealth  that,  for  a  State  to  levy  an  income  tax  upon 
federal  officers  proportioned  to  their  federal  salaries,  is  to  clash 
pi'o  tanio  with  the  federal  enactment  that  their  remuneration 
shall  be  the  full  sum  granted  them  by  the  Commonwealth. 

But  tliere  is  involved  in  the  dispute  another  and  a  deeper  ques- 
tion  which  is  quite  independent  of  all  Commonwealth  legislation. 
The  repugnancy  already  alluded  to  is  met  by  sec.  109  of  the  Con- 
stitution which,  recognizing  that  Commonwealth  legislation  may 
encounter  State  legislation  on  a  concurrent  field,  gives  paw-' 
mountcy  to  the  former  to  the  extent  of  conflict.  That,  however, 
being  on  the  concurrent  field,  is  not  a  question  simply  of  competi- 
tion for  or  conflict  of  powers,  but  of  the  supremacy  of  admits 
powers  when  exercised.  This  views  the  matter  as  if  it  only  con- 
cerned the  relations  of  the  taxpayer  to  the  State. 

There  is,  however,  also  raised  the  further  question,  in  which 
the  Commonwealth  as  a  governing  authority  is  interested,  and  as 
to  which  it  has  intervened,  namely,  that  from  its  standpoint,  the 
alleged  taxpayer  is  a  federal  officer,  an  instrumentality,  and  a 
means  of  government,  whose  services  the  Commonwealth  ^ 
entitled  to  without  impairment,  but  which  are  or  may  be  affected 
by  the  diminution  of  his  salary.  It  is  urged  that  the  diminut^^'^' 
if  not  chocked  at  the  beginning,  may  be  carried  to  any  distance, 
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even  to  absolute  deprivation  if  the  State  legislature  thinks  fit.  H-  ^-  o*"  A- 
Regarded  from  this  standpoint,  we  look  out,  not  upon  two 
admitted  pcwers  meeting  on  a  concurrent  field,  but  upon  State 
authority  encroaching  upon  a  Commonwealth  exclusive  field, 
namely,  the  Federal  Executive  Government.  In  Dobbins  v. 
Cmumissioiiera  of  Erie  County  (1),  the  Court  recognized  the 
distinction  between  these  several  views,  and  gave  them  separate 
treatment. 

When  an  oflBcer's  services  are  lessened  the  Government,  that  is 
the  Crown  administering  the  federal  government,  is  obstructed 
in  its  operations,  and  one  argument  for  the  appellants  and  inter- 
venant  is  that  the  Income  Tax  Acts  here,  if  applied  to  the  federal 
officers'  salary,  is  an  illegal  entry  into  the  domain  of  federal 
admiaLstration,  and  that  consequently  a  question  arises  as  to  the 
limits  int4>r  se   of  the   constitutional  powers  of  the  Common- 
wealth and  the  respective  States.     Whether  the  Acts  do  actually 
amount  to  such  an  encroachment  or  not,  whether  they  do  pass 
the  limits  permitted  by  law,  and  overstep  the  boundary  line  of 
tiie  field  of  Commonwealth  administrative  power,  is  a  matter  to 
be  decided,   but  it  seems  to  me  indisputable  that  the  question 
whether  or  not  they  are  to  be  considered  as  trespassing  upon  the 
region  exclusively  assigned  to  the  Commonwealth  is  distinctly 
raiaed.    The  cases  consequently  fall  within  the  purview  of  the 
74th  section. 

Summing  up  the  views  I  have  already  expressed,  I  arrive  so 
f*r  at  the  following  conclusions : — 1.  This  Court  is  properly 
possessed  of  these  appeals.  2.  Our  duty  is  to  determine  all 
causes  within  sec.  74  according  to  our  own  understanding  of  the 
Constitution,  unless  there  has  been  first  a  certificate  under  sec. 
74,  and  upon  that  a  decision  of  the  Privy  Council.  3.  These  cases 
do  fall  within  sec.  74. 

I  have  already  pointed  out  that  the  Income  Tax  Acts  are 
impeached  upon  two  grounds — first  because,  so  far  as  they  purport 
to  apply  to  the  appellants,  they  are  p7'0  tanto  repugnant  to 
Couunonwealth  Statutes,  and  are  therefore  stmck  at  by  sec.  109; 
wid  secondly,  because,  independently  of  any  legislative  direction 
oy  the  Commonwealth,  they  invade  the  federal  field  of  power,  by 

(1)  16  Peters.,  435. 
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^^^  provided  by  the  Commonwealth  for  his  support. 

Baxter  The  first  ground  of  attack  is  outside  sec.  74,  and,  if  that  were 

CoMMTs-  ^^^®  ^^'y  ^^®'  ^  should,  in  accordance  with  what  I  have  already 

SIGNERS  OF    said  feel  compelled  to  follow  without  discussion  the  decision  in 
Taxation  ^  ,      ,  ,     a 

(N.S.VV.).     Webb  V.  Outtrim  (1),  by  which  it  has  been  held  that  such  Acts 
are  not  repugnant  to  the  Commonwealth  legislation. 

But  the  second  gi'ound  raising  a  question  within  sec.  74, 1  pro- 
ceed to  consider,  free  from  any  coercive  authority  of   Webb  v. 
Outtrim  (1),  whether  those  Acts  are  invalid  as  constituting  an 
invasion  of  Commonwealth  exclusive  jurisdiction.    It  is  true  that 
the  point  has  already  been  determined  by  this  Court  in  Deakin 
V.  Webb  (2),  and  under  ordinary  circumstances  I  should  be  indis- 
posed to  re  open  a  question  previously  decided.      Still,  the  rule 
laid  down  by  the  Privy  Council  in  Ridsdcde  v.  Clifton  (3).  and 
Tooth  v.  Power  (4)  is  a  proper  one  for  this  Court  to  follow.  Since 
Deakin  v.  Webb  (2)  there  has  been  the  contrary  decision  in  Webb 
V.  Onttrim  (1),  and  the  respect  and  weight  due  to  a  judgment  of 
the  Judicial  Committee  is  a  fact  which  compels  reconsideration. 
I  approach  the  subject  therefore  with  an  open  and  independent 
mind,  but  with  a  desire  to  profit  by  the  reasons  upon  which  the 
two  opposing  decisions  are  founded. 

These  Acts  imposing  taxation  on  persons  resident  in  the 
respective  States  are  primd  facie  valid.  If  idtra  vires  on  the 
ground  of  their  intrusion  into  the  exclusive  field  of  the  federal 
power,  two  positions  must  be  sustained  by  the  appellanta  TAe 
field  must  be  shown  to  be  exclusive,  or,  in  other  words,  there 
must  exist  a  prohibition  expressed  or  implied  against  infcnision 
by  the  State  upon  such  a  field,  and,  if  that  is  established,  the  Acts 
must  then  be  shown  to  contravene  the  prohibition. 

If  the  judgment  in  Outtrivi's  Case  is  to  be  understood  as  decid- 
ing that — because  the  Constitution  does  not  expressly  say  so— 
a  State  is  not  prohibited  from  interfering  with  the  operations 
of  the  federal  Government,  or  with  the  means  it  employs  to 
effectuate  its  powers,  I  most  respectfully  dissent  If  that  judg- 
ment  is  to  be  taken  as  laying  down  the  rule  that,  provided  a  law 


(1)  (1907)  A.C.,  81. 

(2)  1  C.L.R.,  585. 


(.3)  2  P. D.,  276. 

(4)  (1891)  A.C.,  284. 
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would  have  been  within  the  competency  of  the  State  Parliament  H.  C.  of  a. 
before  Federation,  it  is  still  within  its  competency  unless  the 
jwwer  to  pass  it  has  been  expressly  withdrawn  by  the  Constitu- 
tion, I  again  respectfully  differ.  The  word  "  expressly  "  is  not 
found  before  the  word  "withdrawn"  or  elsewhere  in  sec.  107,  and  it 
would  of  course  be  a  contradiction  in  terms  to  imply  it.  Such  a 
oonstniction  in  my  opinion  would  certainly  tend  to  destroy  the 
Constitution.  I  agree  with  the  rule  formulated  in  D'Ennden  v. 
Pedder  (1),  that  "  when  a  State  attempts  to  give  to  its  legislative 
or  executive  authority  an  operation  which,  if  valid,  would  fetter, 
control  or  interfere  with,  the  free  exercise  of  the  legislative  or 
executive  power  of  the  Commonwealth,  the  attempt,  unless  ex- 
pressly authorized  by  the  Constitution,  is  to  that  extent  invalid 
and  inoperative." 

In  M'CuUoch  v.  Maryland  (2),  Marshall  C.J.  laid  down  some 
principles  and  anived  at  a  decision  which  are  not  only  in  conson- 
ance with  the  rule  just  quoted,  but  are  in  strict  accord  with  the 
most  authoritative  pronouncements  of  English  law.  His  doc- 
trines have  under  the  circumstances  of  the  American  Constitution 
received  a  later  application  extending  the  doctrine  of  necessary 
implication  to  cases  which  the  Australian  Constitution  does  not, 
in  my  opinion,  require  or  warrant  to  be  brought  within  it. 

But  his  propositions,  first,  that  the  grant  of  enumerated  powers 
impliedly  carries  with  it  the  grant  of  all  proper  means,  not  ex- 
pressly forbidden,  to  effectuate  those  powers;   and  next,  that, 
conversely,  as  such  a  grant  of  these  powers  and  means  would  be 
entirely  illusory  unless  their  full  and  free  exercise  were  intended, 
there  arises  a  necessary  implication  that  no  State,  even  to  the 
least  extent,  can  derogate  from  the  grant  by  usui-ping  or  opposing 
the  powers,  or,  what  is  the  same  thing,  by  obstructing  the  means 
of  carrying  them  into  execution,  not  only  commend  themselves  to 
the  reason,  but  are  supported  by  the  principles  enunciated  in  such 
CMea  as  KieUey  v.  Carson  (3) ;  Doyle  v.  Falconer  (4) ;  Barton  v. 
Tdylor  (5) ;  and  Fielding  v.  Thomas  (6).    KieUey  v.  Carson  (3) 
was  heard  before  a  most  powerfully  constituted   Board.     The 
Crown  had  by  its  Commission  under  the  Great  Seal  created  a 


n)lC.LR,,9],atp.  111. 
t2)  4  WWt.,  316. 
U)4Moo.  P.C.C.,e3. 


(4)  L.R.  1  P.O.,  328. 

(5)  11  App.  Cas.,  197. 

(6)  (1S96)  A.C.,  600. 
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H.  C.  OF  A.   Legislative  Assembly  for  Newfoundland,  and  the  question  arose 

^^^'       as  to  what  powers  were  impliedly  conferred  upon  the  local  legis- 

Baxtbr      lature.     Parke  B.,  who  delivered  the  judgment,  said  (1)  : — ''  Their 

Lordships  see  no  reason  to  think,  that  in  the  principle  of  the 

common  law,  any  other  powers  are  given  them,  than  such  as  are 

Taxation  ^      ^_  .  ^  1.111  ,  ii 

(N.S.W.).  necessary  to  the  existence  of  such  a  body,  and  the  proper  exercise 
of  the  functions  which  it  is  intended  to  execute.  These  powers 
are  granted  by  the  very  act  of  its  establishment,  an  act  which  on 
both  sides,  it  is  admitted,  it  was  competent  for  the  Crown  to  per- 
form. This  is  the  principle  which  governs  all  legal  incident& 
Quiiiido  lex  aliqaid  concedity  coTicedere  vidifttr  et  iUud,  sine  quo 
res  ipsa  esse  non  potest  In  conformity  to  this  principle  we  feel 
no  doubt  that  such  an  Assembly  has  the  right  of  protecting  itself 
from  all  impediments  to  the  due  course  of  its  proceeding.  To  the 
full  extent  of  every  measure  which  it  may  be  really  necessary  to 
adopt,  to  secure  the  free  exercise  of  legislative  functions,  they  are 
justified  in  acting  by  the  principle  of  the  common  law."  TJie 
Board  held  that  the  power  to  punish  for  contempt  was  not  neces- 
sary, and  therefore  not  an  incident. 

But  to  interrupt  or  impede  the  exercise  of  its  functions  was 
illegal ;  to  obstruct  a  Court  of  Record  is  illegal  and  the  Court  has 
inherent,  that  is  implied,  power  to  prevent  it  as  well  as  to  punish 
it — even  a  public  meeting,  as  was  pointed  out  by  Lord  Blackburn 
in  BaHon  v.  Taylor  (2),  has  implied  power  to  remove  obstructions 
to  its  proceedings. 

How  then  can  it  be  denied  that  the  Central  Government  of 
Australia  is  by  necessary  implication  to  be  free  from  any  impedi- 
ment to  the  full  and  perfect  performance  of  the  National  functions 
assigned  to  it  ? 

It  would  indeed  have  been  an  idle  task  to  carve  out  of  the 
existing  State  Constitutions  the  jurisdiction  to  erect  administra- 
tive departments  for  specified  services,  to  vest  this  in  a  central 
authority  for  the  common  welfare,  and  still  to  leave  it  within  the 
capacity  of  each  individual  State  within  its  own  territory,  and 
consequently  with  varying  effect,  to  harass  and  impede  the 
functions  and  operations  of  the  General  Government. 

No  aid  to  argument  leading  to  so  futile  a  result  is  lent  by  the 


<1)  4  Moo.  P.C.G.,  63,  at  p.  88. 


(2)  11  App.  Gas.,  197,  at  p.  201. 
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Lfugoage  of  the  Constitution.  By  sec.  106  the  Constitution  of  H-  C.  of  A» 
each  State  is  declared  to  continue  but  "  subject  to  this  Constitu- 
tion," and  by  sec.  107  it  is  expressly  recognized  that  powers 
exclusively  vested  in  the  Parliament  of  the  Commonwealth  are 
no  longer  within  the  power  of  the  State  Parliament.  What 
power  can  be  more  exclusively  vested  in  the  Commonwealth 
Parliament  than  the  regulation  and  control  of  Commonwealth 
administration  ?  And,  if  this  be  once  conceded,  the  mere  admis- 
sion that  the  effect  of  any  specified  State  Act  is  to  impede  or 
impair  the  public  operations  of  a  federal  oflScer  is  suflScient  to 
fitamp  it  as  unlawful. 

Up  to  this  point  I  am,  for  the  reasons  I  have  given,  in  entire 
aoeord  with  the  majority  of  the  Court. 

When,  however,  I  come  to  apply  these  principles  to  the  Income 
Tax  Acts  I  have  the  misfortune  to  find  mvself  unable  to  share 
their  opinion.     These  Statutes  do  not  appear  to  me  to  infringe  the 
doctrine  of  non-interference.     They  do  not  on  the  face  of  them, 
and  they  do  not,  I  think,  in  their  necessary  and  reasonable  effect 
transcend  the  limits  of  any  federal  power.     The  income  tax  is 
demanded  from  all  citizens  alike ;  it  is  obviously  not  levelled  at 
the  federal  authority,  and  I  cannot  persuade  myself  that  by 
reason  of  the  impost  there  is  actually,  or  will  probably  be,  any 
diminution  or  impairment  of  service  rendered  to  the  Common- 
wealth. 

The  reasoning  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Dobbins  v.  Commissioners  of  Erie  County  (1)  as  to 
the  effect  of  the  tax  undoubtedly  supports  the  appellants'  con- 
tention that  these  Acts  are  invalid.  But  I  am  not  able  to  adopt 
that  reasoning. 

It  has  been  thought  essential  under  the  American  Constitution 
^  place  such  cases  within  the  principle  of  actual  interference  as 
Wd  down  by  Marslvall  C. J.  In  the  United  States  there  exists 
BO  authority  whatever  to  set  aside  a  valid  law  but  that  which 
enacted  it;  and  this  fact  has  apparently  induced  the  Supreme 
Court  to  apply  rigidly  the  standards  of  interpretation  which  are 
found  80  eloquently  and  lucidly  expounded  in  M'CuUoch  v. 
*<*T^IaTid  (2).     In  the  various  Australian  Constitutions,  Federal 
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fl.  C.  OF  A.  and  State,  there  are  found,  as  part  of  these  Constitutions  them- 

ion*" 

'•        selves,  provisions  enabling,  and  sometimes  requiring,  a  bill  to  be 

Baxter  reserved  for  Royal  Assent,  and  enabling  the  Crown  to  disallow 
an  Act  that  was  quite  within  the  power  granted,  and  therefore  of 
full  validity. 

Whether  the  exercise  of  these  powers  be  frequent  or  rare, 
whether  on  legal  or  political  grounds,  with  whatever  motive  the 
King  may  be  pleased  to  put  these  prerogatives  into  action,  is  no 
concern  of  a  Court  of  law ;  but  a  power  which  finds  its  place 
even  in  the  latest  Constitution  of  all — our  own— <5annot  be  dis- 
regarded. It  must,  as  it  seems  to  me,  be  taken  into  account  in 
interpreting  the  document  of  which  it  forms  a  part.  It  is  clearly 
immaterial  for  the  purpose  of  ascertaining  the  field  of  Common- 
wealth power,  or  for  determining  the  principles  upon  which  that 
field  is  to  be  maintained  supreme  and  secured  from  interruption; 
but  it  may  affect  the  consideration  of  whether  a  given  Act  of 
State  authority  ought  to  be  regarded  as  an  invasion  of  Common- 
wealth power. 

The  additional  means  of  averting  peril  to  Commonwealth  and 
State  by  conflicting  exertions  of  power,  may  in  Australia  modify 
the  necessity  which  American  Courts  have  experienced,  and  have 
acted  upon,  by  striking  down  at  once  an  enactment  which,  though 
harmless  enough  in  itself,  might,  if  held  valid,  lead  the  way  to 
actual  and  dangerous  interference  with  the  General  Government 
As  was  said  by  the  Elarl  of  Selbome  in  Barton  v.  Taylor  (1)  :— 
"  The  principle  on  which  the  implied  power  is  given  confines  it 
within  the  limits  of  what  is  required  by  the  assumed  necessity. 

If  by  any  fair  and  reasonable  intendment  these  Statutes  couid 
be  read  as  impairing  the  usefulness  or  eflBciency  of  the  officers 
concerned  to  serve  the  Government,  I  should  be  prepared  to  apply 
the  principle  of  UEniden  v.  Pedder  (2),  and  hold  them  so  far 
ineffective.     If  it  were  shown  that  federal  servants  were  singled 
out  from  the  rest  of  the  community  for  specially  heavy  taxation  it 
would  not  be  difficult  to  detect  antagonism  to  the  Commonwealth. 
Indications  of  the  attitude  which  a  Court  would  adopt  towards 
Acts  of  State  legislatures  if,  in  the  language  of  Lord  Cm, 
"  because  they  could  not  do  it  de  directo  they  attempted  to  do  it 

(1)  11  App.  Cas.,  197,  at  p.  204.  (2)  1  C.L.R  ,  91. 


4aLK] 


OF  AUSTRALIA. 


1161 


ISMCfl  J. 


ex  Miqtu),*'  are  to  be  found  in  the  jurisprudence  of  both  England  H-  C.  of  a. 
and  America :  Brewers  and  Mdlsters'  Association  of  Ontario  v. 
AUomey-Geiieral  far  Ontario  (1);  Home  Insurance  Co.  v.  New     Baxtek 

^<^-  (2)-  COMM.S. 

But  the  State  Act  touches  no  function  of  the  officer,  it  intrudes    signers  op 

11.  I.  .        /r.  Taxation 

Its  operations  into  no  pubhc  act  that  he  performs,  it  affixes  no     (N.S.W.). 

condition  and  imposes  no  qualification  upon  the  discharge  of  his 
duties,  it  makes  no  demand  upon  his  public  time,  and  seeks  no 
service  at  his  hands ;  it  merely  requires  of  him  his  just  share  of 
the  ordinary  burden  of  his  fellow  citizens  in  return  for  the 
protection  and  benefits  the  State  affords  him. 

M  this  be  so,  the  Statute  attacked  in  each  case  has  not  intruded 
into  the  exclusive  domain  of  Commonwealth  executive  action,  it 
has  not  invaded  the  powers,  interfered  with  the  means,  or  inter- 
rupted the  operations  of  the  central  Government,  and  therefore 
should,  in  my  judgment,  be  declared  to  stand  as  a  valid  exercise 
of  State  legislative  authority. 

HiQoiNS  J.     I  am  of  opinion  that  the  appeal  should  be  dis- 
missed.   The  appeal  is  from  an  order  of  a  District  Court  in  New 
South  Wales,  directing  payment  of  income  tax  by  the  appellant. 
The  appellant  was  admitted  to  be  a  resident  of  New  South  Wales 
and  an  officer  in  the  customs  department  of  the  Federal  Govern- 
ment in  that  State.     The  learned  Judge  thought  that  the  judg- 
ment of  the  King  in  Council  in  Webb  v.  Outtrim  (3)  bound  him ; 
and  he  therefore   gave  judgment  for  the   plaintiffs,  the  com- 
missioners of  taxation  of  Sydney.     It  is  desired  by  the  appellant 
that  his  appeal  shall  be  confined  to  this  one  point — does  the  fact 
that  he  is  a  federal  officer  exempt  him  from  income  tax  in  respect 
of  his  official  salairy  ?    The  appellant  does  not  wish  to  raise  the  * 
objection  that  the    Land  a7\d  Incomfie  Assessment  Act  1895 
(N5.W.)  is  not,  as  a  matter  of  construction,  applicable  to  him ; 
Mid  I  shall   therefore  proceed  on   the   assumption   that   it  is. 
I  shall  also  assume,  in  favour  of  the  appellant,  that  under  sec. 
^  (2),  (6)  of  the  Judicary  Act  1903  this  Court  is  competent 
to  entertain  this  appeal   without  special   leave,  and   that  the 


U)  (1897)  A.C.,  231. 

▼OL.  IT. 


(2)  134  U.S.,  594,  at  p.  598. 
(3)  (1907)  A.C.,  81. 
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1907.  jurisdiction."     In  the  view  that  I  take  of  the  case  I  may  concede 

Baxter  ^IsOi  for  the  purposes  of  argument,  that   the  question  is  one 

CoMMis-  fti^ising  as  to  the  limits  inter  ae  of  the  constitutional  powers  of 

SIGNERS  OF  the  Commonwealth  and  those  of  a  State,  within  the  meaning  of 
Taxation  ^       ^  r^ 

(N.S.W.).  sec.  74  of  the  Constitution. 


IligKins  J. 


I  come  at  once  to  what  I  regard  as  the  main  question.    What 
is  the  duty  of  this  Court  when  it  finds  that  the  King  in  Council 
differs  from  the  view  which  the  Court  had  taken  with  regard  to 
a  question  coming  within  sec.  74  ?     In  Deakin  v.    Wehb  (1)  tliis 
Court  held  that  the  salary  of  a  federal  officer  is  not  subject  to 
State  income  tax ;  and  there  was  no  appeal  from  that  decision, 
for  this  Court  refused  to  certify,  under  sec.  74,  that  the  question 
was  one  which  ought  to  be  determined  by  the  King  in  Council 
Subsequently,  the  Victorian  Commissioner  of  income  tax  sued  a 
federal  officer,  Outtrim,  for  income  tax ;  the  Supreme  Court  of 
Victoria  followed  the  ruling  of  the  High  Court ;  and  the  Com- 
missioner appealed  to  the  King  in  Council.     The  Judicial  Com- 
mittee of  the  Privy  Council  reported  to  the  King  in  Council  to 
the  effect  that  Outtrim  was  liable  to  the  tax ;  and  the  King  m 
Council  adopted  the  report  of  the  Committee  and  gave  judgment 
against  Outtrim.     In  their  statement  of  the  reasons  for  their 
report  (  Webb  v.  Outtrim)  (2)  the  Judicial  Committee  has  clearly 
intimated   its   opinion   that   Deakin  v.    Webb  (1)  was  wrongly 
decided.     This  appeal  was  taken  to  the  King  in  Council  direct 
from  the  Supreme  Court,  by  virtue  of  the  Act  7  &  8  Vict  c  69, 
and  the  Order  in  Council  of  9th  June  1860  made  thereunder. 
The  Commonwealth  Government,  which  was  allowed  to  intervene 
in  the  argument  before  the  Judicial  Committee,  urged  strongly 
that  the  appeal  could  not  be  entertained  by  the  King  in  Council, 
because  of  sec,  39  of  the  Judiciary  Act  1903.     This  section  pur- 
ported  to  take  away  jurisdiction  in  certain  matters  from  fcte 
Courts  of  the  States  (including  the  Supreme  Court  of  Victoria), 
and  then  to  re-invest  such  Courts  with  federal  jurisdiction,  subject 
to  this  condition  {inter  alia)  that  every  decision  of  the  Supreme 
Court  "  shall  be  final  and  conclusive  except  so  far  as  an  appeal 
may  be  brought  to  the  High  Court."     I  have  never  been  able  to 

(1)  1  C.L.R.,  585.  (2)  (1907)  App.  Cas.,  81. 
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see  how  this  exclusion  of  the  King  in  Council  from  entertaining   H.  C.  of  A 

appeals  from  the  Supreme  Court  of  a  State — whether  appeals  as 

of  right  or  appeals  by  special  leave — can  be  treated  as  w^ithin  the 

power  of  the  Commonwealth   Parliament  as  conferred  by  the 

Constitution.    No  power  has  been  conferred  on  the  Commonwealth 

Parliament  by  the  Constitution   to   repeal  or  alter  the  Acts  9 

(ko.  IV.  c  83,  and  7  &  8  Vict.  c.  69,  and  the  Orders  in  Council 

made  thereunder,  allowing  appeals  as  of  right.     But  now  the 

King  in  Council  has  expressly  held  that  the  provision  is  beyond 

the  power  of  federal  Parliament,  and  void ;  and  it  has  entertained 

the  appeal  in  Webb  v.  Outtriin  (1),  without  even  giving  special 

leave  to  appeal 

Under  these  circumstances  I  have  now  no  hesitation  in 
expressing  the  view  that,  although  by  sec.  77  (2)  of  the  Constitu- 
tion the  Comnaonwealth  Parliament  can  exclude  State  Courts 
from  federal  jurisdiction,  it  cannot  exclude  the  King  in  Council 
from  such  jurisdiction,  or  from  any  jurisdiction  which  the 
Sapreme  Court  or  other  State  Court  has  exercised  ;  and  that,  if 
the  Supreme  Court  of  a  State  become  seised  of  a  cause,  and 
decide  it,  the  defeated  litigant  has  under  the  British  Acts  9  Geo. 
IV.  c.  83,  or  7  &  8  Vict  c.  69,  and  the  Orders  in  Council  made 
thereunder,  a  right  to  appeal  to  the  King  in  Council,  no  matter 
whether  the  Supreme  Court  derive  its  jurisdiction  from  the 
State,  or  from  the  British  Parliament,  or  from  the  federal  Parlia- 
ment ;  and  no  matter  what  the  federal  Parliament  may  enact  to 
the  contrary. 

It  has  not  been  contended  before  us  that  the  decision  of  the 
King  in  Council  in  Webb  v.  Outtriin  (1),  is  ultra  vires  and  void, 
although,  if  sec.  39  of  the  Judiciary  Act  were  valid  in  so  far  as 
it  purports  to  prevent  appeals  from  the  Supreme  Court  to  the 
King  in  Council,  the  decision  must  be  void.  I  understand,  how- 
ever, the  theory  to  be  that  sec.  39  (2)  (a)  was  merely  meant  to 
*pply  to  appeals  as  of  right  from  the  Supreme  Court ;  that  it  was 
not  meant  to  affect  the  appeal  by  special  leave  ;  and  that  if  the 
King  in  Council  entertain  the  appeal  in  fact,  without  formally 
pvmg  special  leave,  that  is  a  matter  of  mere  procedure,  not 
Affecting  the  validity  of  the  judgment.     The  appellant,  therefore, 

(1)  (1907)  AC,  81. 
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H.  C.  OF  A.  merely  urges  that  the  decision  of  the  King  in  Council  is  wrong 
^^^'        as  to  the  merits  of  Deakin  v.  Webb  (1),  and  that  it  should  not  be 
followed  by  the  High  Court.     This  latter  is  the  main  question  to 
which  I  address  myself. 

Now,  what  is  the  duty  of  this  Court  when  it  finds  that  its  view 
of  the  law  as  to  the  liability  of  State  officers  to  income  tax  has 
been  condemned  by  the  King  in  Council  ?     I  have  already  stated 
that  I  assume  everything  else  in  favour  of  the  appellant.     Are 
we  to  adhere  to  the  principle  of  Deakin  v.  Webb  (1),  or  are  we  to 
submit  to  the  law  as  laid  down  in  Webb  v.  Outtnm  (2)  ?     I  con- 
ceive it  to  be  my  duty  not  to  let  my  personal  opinion  as  to  the 
merits  of  Deakin  v.   Webb  (1)  weigh  with  me  in  the  slightest 
degree  in  determining  the  question.      I  should  have  gladly  and 
dutifully  accepted  the  well  considered  judgment  of  the  original 
Judges  of  this  Court,  and  treated  it  as  a  guide  for  all  Courte 
within  Australia,  but  for  the  contrary  decision  of  the  King  in 
Council.   It  is  true  that  I  have  held,  and  still  hold,  a  strong  opinion 
with  regard  to  the  judgment  of  Marshall  C.J.  in  M'CiMoch  v. 
Mainland  (8) — the  judgment  on  which  Deakin  v.   Webb  (1)  was 
based — although  I  utter  the  opinion  with  a  feeling  that  it  will 
be   regarded   by  some  as  almast  blasphemy.      I  regard  it  as 
being  the  utterance  rather  of  the  statesman  than  of  the  lawyer. 
I  think  that  the  doctrine  of  necessary  implication  was  pressed 
beyond  the  logical  limits  recognized  by  British  law.    I  think  that 
if  anything  was  to  be  necessarily  implied  in  the  United  States 
Constitution,  when  the  State  of  Maryland  was  found  to  be  makino; 
a  deliberate  attack  on  a  federal  "instrumentality,"  the  United 
States  Bank,  the  thing  to  be  implied  was  either  (a)  a  power  in  the 
Courts  to  declare  a  State  taxation  Act  fraudulent  and  void  if  ^^^ 
so  far  as  passed  for  purposes  foreign  to  the  State  power  to  tax  State 
citizens:  Dulce  of  Portland  v.  Topham  (4);  or  else  (b)  a  power 
on  the  part  of  the  federal  Congress  to  protect  the  Bank,  and  any 
other   federal   "  instrumentality  "  or  federal  agent — a  power  to 
isolate  them,  wholly  or  partially,  from  State  interference,  just  as 
Congress  could  isolate  a  fort  or  an  arsenal.      (See  also  Comtw^' 
wealth  Constitutiony  sec.  52  (2)  ).   This  would  not  be  to  "annul 


(1)  1  C.L.R.,  586. 

(2)  (1907)  A.C..  81. 


(3)  4  Wheat.,  316. 

(4)  II  U.L.C.,  32,  at  pp.  M,  55. 
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a  State  Act      The  State  Act  would  remain,  but  the  Court  or  the 
federal  Congress,  as  the  case  may  be,  would  say,  in  effect: — 
''Hands  off!    You  must  not  attack  the  federal  agent  under  a 
pretence  of  taxing  the  State  citizen."     I  concur  with  my  brother 
Isaacs  in  the  view  that  it  is  not  an  improper  interference  with 
a  federal  agent  for  a  State  to  collect  from  him  a  tax  upon  his 
income,  on  the  same  scale  as  from  other  citizens  of  the  State, 
even  though  his  salary  as  a  federal  agent  has  to  be  included  in 
his  return.    But   it  is  only  just  to  my  learned  colleagues,  the 
original  Justices  of  this  Court,  to  say  that  if  the  reasoning  in 
M'CuUoch  V.  Maryland  (1)  is  right,  and  if  it  ought  to  be  applied 
to  the  Australian  Constitution,  I  do  not  see  how  they  could  have 
given  any  decision  other  than  that  which  they  gave  in  Deakin  v. 
Wfih  (2).     (See  in  particular  the  words  of  Marshall  C.J.  (3) ). 
Bnt  I  do  not  wish  to  base  my  decision  on  my  personal  opinion  as 
to  M'CuUoch  v.  Mainland  (1),  and  I  approach  the  main  question 
in  this  case  with  an  unprejudiced  mind — what  is  the  duty  of  the 
Court  when  the  King  in  Council  decides  differently  ?      I  concur 
with  the  Chief  Justice  in  thinking  that  there  is  nothing  in  the 
reasoning  of  the  Law  Lords  in  Webb  v.  Outtrim  (4)  calculated  to 
satisfy  men  who  are  familiar  with  the  long  line  of  decisions  in  the 
United  States  that  Deakin  v.  Webb  (2)  was  wrong.     The  Earl  of 
Halsbury  points  to  sees.  106  and  107  of  our  Australian  Constitu- 
tion, and  says  that  these  sections  leave  no  room  for  implied 
prohibitions,  such  as  a  prohibition  of  State  income  tax.     But  in 
the  United  States  Constitution  there  was  equally  strong  reason 
Against  such   implication.      Article   L,   sec.   10,  contained   the 
numerous  express  prohibitions  affecting  the  powers  of  States  to 
legislate ;  and  Article  X.  reserved  to  the  States  the  powers  not 
prohibited  to  them  by  the  Constitution.      This  consideration  was 
present  to  the  minds  of  the  members  of  this  Court  when  they 
delivered  judgment  in  Deakin  v.  Webb  (2) ;  but,  if  I  may  say  so 
^th  all  respect,  it  seems  not  to  have  been  noticed  by  the  Law 
I^wds.    This  inadequacy  of  the  reasons  used  by   the   Judicial 
Committee  adds  greatly  to  our  difficulty ;  but  still  the  question 
remains,   which    opinion   ought   to    guide   us   in    our    present 
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Judgment  ?  I  have,  of  course,  no  right  to  allow  my  mind  to  be 
swayed  by  my  view  of  expediency.  I  admit  that,  before  takiuc^ 
my  seat  on  this  bench,  I  thought  tliat  it  would  be  wiser  to  leave, 
as  far  as  possible,  the  interpretation  and  the  application  of  Aus- 
tralian laws  to  Australian  Courts,  as  the  making  of  those  laws  is 
left  to  the  Australian  Parliament ;  in  effect,  to  put  full  respon- 
sibility on  Australian  shouldei-s.  But  my  duty  here  is  to  accept 
the  law  as  I  find  it. 

Now,  I  cannot  help  thinking  that  much  of  the  difficulty  in  this 
case  arises  from  certain  preconceived  ideas  as  to  federation  and 
as   to  the  function  of   the   chief   Court   in  a   federation.    The 
Supreme  Court  of  the  United  States  has  been  described  by  its 
admirers  as  the  guardian  of  the  Constitution,  the  final  interpreter 
of  the  Constitution.     Whatever  may  have  been  the  appropriate- 
ness of  the  title  in  the  case  of  the  highest  federal  Court  in  States 
which  had  severed  their  allegiance  to  the  British  Crown,  there  is 
nothing  in  the  Australian  Constitution  that  lends  countenance  to 
such  a  title,  unless  it  be  found  in  sec.  74    What  does  sec.  74  say  ? 
Those  who  have  been  accustomed  to  hear  the  phrases  used  as  to 
the    High   Court — "  the   guardian   of   the   Constitution  " — "  the 
final  authority  on  constitutional  points  " — "  the  final  arbiter  of 
the  Constitution  " — will  be  surprised  to  find  how  little  there  is  m 
the  Constitution  to  justify  such  language.     Sec.  73  enables  the 
High  Court   to  hear  appeals  from  Supreme  Courts  and  other 
Courts  on  any  subject ;  and,  if  the  appellant  choose  to  appeal  to 
the  High  Court  instead  of  appealing  to  the  King  in  Council,  the 
High  Court's  decision  is  to  be  final.     If  we  are    to  infer  the 
pui'pose  of  this  Court  from  the  mere  words  of  the  Constitution,  it 
would  seem,  so  far,  as  if  its  main  purpose  were  to  act  as  a  Court 
of  appeal  on  ordinary  subjects  for  Australia — not  a  Court  lor 
merely  federal  and  constitutional  subjects  as  in  the  United  States. 
Then  sec.  74  provides : — 

"  No  appeal  shall  be  permitted  to  the  Queen  in  Council  from  a 
decision  of  the  High  Court  upon  any  question,  howsoever 
arising,  as  to  the  limits  inter  se  of  the  Constitutional  powers  of 
the  Commonwealth  and  those  of  any  State  or  States,  or  as  to  the 
limits  inter  se  of  the  Constitutional  powers  of  any  two  or  more 
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States,  unless  the  High  Court  shall  certify  that  the  question  is 
one  which  ought  to  be  determined  by  Her  Majesty  in  Council." 

The  section  also  provides  that,  except  as  therein  provided,  the 
Boyal  Prerogative  to  grant  special  leave  to  appeal  from  the  High 
Court  to  the  Queen  in  Council  shall  not  be  impaired.    That  is  all. 
When  the  litigants  have  had  the  advantage  of  a  decision  of  the 
High  Court  on  a  certain  limited  class  of  constitutional  subjects 
of  a  peculiarily  Australian  character,  there  is  to  be  no  appeal, 
even  by  special  leave,  to  the  King  in  Council — the  only  possible 
Court  of  Appeal — unless  the  High  Court  see  fit  to  certify  that 
the  question  is  one  which  ought  to  be  determined  by  the  King  in 
Council.     In  other  words,  the  only  curtailment  of  the  powers  of 
the  King  in   Council,  the  only  diminution  of  the  prerogative 
right  of  the  King  in  Council  to  entertain  appeals  from  all  Courts 
in  the  Colonies  or  Dependencies,  is  this,  that  when  the  High 
Court  has  made  a  pronouncement  in  any  case  with  regard  to 
matters  of  the  character  referred  to  in  sec.  74,  there  is  to  be  no 
appeal  from  the  High  Court  in  that  case  except  with  the  High 
Courts  approval.     The  King  in  Council  still  retains   his   pre- 
eminence as  the  final  Court  of  Appeal,  and  the  final  exponent 
o!  the  law,  for  all  his  colonial  subjects.     The  King  in  Council 
still  has,  by  virtue  of  his  prerogative,  power  to  entertain  an 
appeal  from  any  and  every  decision  of  the  High  Court  as  well  as 
of  any  or  every  colonial  Court,  and  on  all  kinds  of  subjects,  con- 
stitutional or  not,  within  sec.  74  or  not ;  and  the  only  qualification 
of  that  power  is  that  in  a  certain  class  of  cases — the  limited  class 
mentioned  in  sec.  74 — the  appeal  from  the  High  Court  must  be 
sanctioned  by  the  High  Court.     But  still,  as  between  the  two 
Courts,  the  King  in  Council  is  the  appellate  Court,  it  is  com- 
petent to  hear  any  and  every  appeal  from  the  High  Court,  and 
the  High  Court  is  the  Court  from  which  the  appeal  can   be 
^ught.    No  appeal   can  ever  be  brought  from  the  King  in 
Council  to  the  High  Court.     The  King  in  Council  is  on  a  higher 
platform  than  the  High  Court,  although  the  High  Court  may 
prevent  the  litigant  from  ascending  that  higher  platform.     The 
'aw  which  Australians  are  to  obey  is  one  consistent  whole.     The 
»^,if  we  can  only  find  the  true  law,  cannot  speak  finally  with 
two  inconsistent  voices ;  and  when  an  appellate  Court  says  one 
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H.  C.  or  A.  thing,  and  the  Court  from  which  an  appeal   may  lie  has  said 

another,  the  latter  CJourt  must  thereafter  accept  the  view  of  the 

Baxter      appellate  Court,  and  act  upon  it     This  is  no  new  doctrina    A 

CoMMw-     jurist  so  cautious  and  so  well  equipped  as  Sir  Fredei^ick  Pollock 

sioNKBs  OF    has  expressed  it  thus : — '*  Decisions  of  an  appellate  Court  of  last 
Taxation  ^  it*' 

(N.S.W.).    resort  are  binding  on  all  Courts  from  which  an  appeal  lies  to  it, 

and,  of  course,  on  all  tribunals  inferior  to  them."    And  again 
.     .     .     .     "  A  Court  of  Appeal  not  only  can  reverse  or  vary 
decisions  from  which  an  appeal  is  brought,  but   can   overrule 
previous  decisions  of  Courts  below  which  have  not  been  appealed 
from."    (First  Book  of  JurinpradeTice,  pp.  322,  324.)     There  are 
analogous  cases  in  British  jurisprudence.     For  instance,  in  bank- 
ruptcy matters  there  is  no  appeal  from  the  Court  of  Appeal  to 
the  House  of  Lords — the  King  in  his  High  Court  of  Parliament 
— except  by  leave  of  the  Court  of  Appeal  {Bankruptcy  Act  1883 
sec.  104).  But  if  the  House  of  Lords,  on  an  appeal  from  some  other 
Court,  should  decide  a  point  of  law  differently  from  the  Court  of 
Appeal  acting  in  a  bankruptcy  matter,  can  anyone  doubt  that 
the  Court  of  Appeal  would  thereafter  accept  the  ruling  of  the 
House  of  Lords  ?    There  was  no  appeal  from  the  Court  of  Crown 
Cases  Reserved  to  the  House  of  Lords — even  with  leave:    H  & 
12  Vict  c.  78;   Judicature  Act   1873,   sec.    47.     But    no  one 
can    conceive    of   the    Court  of    Crown    Cases   Reserved  con- 
tinuing to  act  on  its  own  opinion,  after  the  House  of    Lords, 
in  other  proceedings,  has  pronounced  against  that  opinion,    h 
The  City  of  CItester  (1),  Limdley  L.J.,  went  even  further.    He 
was   sitting  in   the   Court  of  Appeal   in   Admiralty;  and  the 
decisions  of  the  Privy  Council  were  not  binding  on  that  Court 
But  he  pointed  out  the  inconvenience  of  any  conflict  between 
the  decisions  of  the  Judicial  Committee  and  of  Courts  of  App^^' 
in  England,  in  matters  of  mercantile  and  admiralty  law,  which 
are  professedly  the  same  in  England  and  in  the  Colonies ;  and 
he  said  that,  even  if  he  doubted  the  correctness  of  the  decision 
of  the  Privy  Council,  he  would  be  disposed  to  follow  it  rather 
than  introduce  a  diversity   of  practice.     No  doubt,  the  King^ 
Bench   Division   in   England   does  not  regard   itself  as  bound 
by  the  decision  of  the  King  in  Council:   Leask  v.  Scott  (2); 


(1)  9  P.D.,  182,  at  p.  207. 


(2)  2Q,B.D.,376. 


4  CLRl 


OF  AUSTRALIA. 


1169 


Baxter 
I'. 

Com  M 18- 

sioners  of' 

Taxation 

(N.S.W.). 

Iliggiria  J. 


Didieti  v.    White  <fe  Sons  (1);  and  the  King  in  Council  is  not  H.  C.  ofA. 

bound  by  the  decision  of  the  King's  Bench  Division:  Reg.  v.  '" 

Bertrand  (2).     But  there  never  can,  under  any  circumstances,  be 

iin  appeal  from  the  King's  Bench  to  the  King  in  Council  or  vice 

wncL    The  two  Courts  act  in  parallel  lines  which  never  meet. 

They  never  stand  in  the  relation  of  precedence  and  sequence. 

They  have  jurisdiction  over  different  areas,  and  over  different 

peisons ;  there  never  can  be  an  appeal  from  one  Court  to  the 

other;  and  even  if  the  Courts  do  follow  conflicting  rules,  there  is 

no  double-headed  law  as  a  result.     It  is  true  that  the  old  Courts 

of  King's  Bench,  Common  Pleas,  and  Exchequer  operated  over 

the  same  area,  and  yet  did  not  consider  themselves  bound  by  one 

another's  decisiona     But  these  Courts  were  not  final  Courts — a 

dissatisfied  litigant  could  still  appeal  to  the  House  of  Lords  for  a 

final  statement  of  the  law.     If,  however,  the  High  Court  is  to 

<x>ntinue  to  act  on  one  principle,  assuming  to  be  bound  by  no 

opinion  but  its  own  on  subjects  within  sec.  74,  and  if  the  King 

in  Council  continue  to  act  on  the  opposite  principle,  it  is  easy  to 

imagine  the  difficulties  which  will  arise  to  plain  men  who  want 

to  obey  the  law.     They  will  be  treated  as  doing  right,  if  their 

««e  be  taken  to  one  Court,  and  as  doing  wrong  if  it  be  taken  to 

the  other.     In  my  opinion,  the  Ganiinonwealth  Constitution  Act 

does  not  force  us  to  such  a  result. 

I  know  that  it  is  asked  :  "  What  is  the  use  of  sec.  74  if  it  does 

not  mean  that  the  High  Court  is  to  be  the  final  arbiter  as  to  these 

constitutional  points  ? "     I  can  only  answer  that  sec.  74  is  clear 

^d  specifia     It  puts  a  check  on  a  litigant  who  has  had  his  case 

discnased  before  the  High  Court  and  has  been  defeated.     He 

<*Miot  go  to  the  King  in  Council  unless  the  High  Court  approve 

oi  his  doing  so.     To  this  extent  the  section  tends  to  prevent 

Appeals  from  being  carried  from  the  High  Court  to  London.     This 

i^tQt  the  section  expressly  achieves ;   this  is  the  object  of  the 

^ion ;  and  I  am  of  opinion  that  there  is  nothing  else  necessarily 

wiplied.    I  lay  emphasis  on  the  word  "  necessarily ;  "  for  I  think 

I  see  a  tendency  to  forget  its  full  stringency.     We  have  no  right, 

Bi  interpreting  sec  74,  to  treat  it  as  containing  what  we  conjec- 

^nie,  or  may  conjecture,  to  have  been  intended,  by  the  Australian 

(M  (1901)  2  K.B.,  669.  (2)  L.R.,  1  P.G.,  620,  at  p.  632. 


1170 


HIGH    COURT 


[1.907. 


HifiTgins  J. 


H.  C.  OF  A.  Convention,  by  the  Australian  voters,  by  the  Australian  delegates 

*'  in  London,  by  the  British  law  officers,  or  by  the  Houses  of  the 

Baxter  British  Parliament.     A  certain  form  of  words  was  agreed  to  after 

C  MMis-  ^^^^  discussion :  what  is  their  meaning  ?     They  give  a  definite 

8I0NBRS  OF    meaning  as  they  stand.    There  is  nothing  ambicnious  about  them. 
Taxation*  &  ./  o  &  ^  ^ 

(N.S.W.).    I  am  told  also  that  it  is  my  duty  to  look  at  the  intention  of  the 
Act,  and  to  see  that  that  intention  be  not  defeated.     If  the  int-en- 
tion  alleged  be  to  make  the  High  Court  the  final  arbiter  as  to 
constitutional  matters  (within  a  certain  limit),  my  answer  is  that 
I  cannot  find  that  intention.     Such  reasoning  involve-s  a  petitio 
principiL     As  Lord    Watsoii  said  in  Saloiivni  v.  Saloiiion  d;  Co, 
(1): — "'Intention  of  the  Legislature'  is  a  common   but  ven' 
slippery  phravse,  which,  popularly  understood,  maj'  signify  any- 
thing from  intention  embodied  in  positive  enactment  to  specula- 
tive opinion  as  to  what  the  legislature  probably   would  have 
meant,  although  there  has  been  an  omission  to  ena^jt  it.    In  a 
Court  of  law  or  equity,  what  the  legislature  intended  to  be  done 
or   not  to   be   done   can   only  be  legitimately  ascertained  from 
that  which  it  has  chosen  to  enact,  either  in  express  words  or 
by  reasonable   and   necessary   implication."      Where  words  are 
unequivocal  as  they  stand,  we  have  no  right  to  enlarge  their 
meaning,  or  to  treat  other  words  as  implied  by  reference  to  the 
object,  or  supposed  object,  of  the  framers,  or  to  expediency,  or  to 
the  policy,  or  supposed  policy,  of  the  mea.sure.      Our  function  is 
to  construe  the  Act,  not  to  improve  it,  or  to  alter  it  on  the  ground 
of  probable   intention:    In  re  Sneezxiin  (2);   London   County 
CoiLiuUl  V.  AyleHhury  Dairy  Co.  (3);  and,  above  all,  we  should 
avoid  extending  the  Act  where  the  proposed  construction  would 
infringe  the   prerogative   rights  of  the  Crown,  or  fundamental 
principles.     (See  MaxweWs  Interpretation  of  Statutes,  4th  eA, 
Ch.  3  ;  United  States  v.  Fisher  (4) ;  Hardcastle,  Statute  Law,  3rd 
ed.,  pp.  76,  77).     The  truth  is  that  this  limitation  in  sea  74,  of 
the  appeals  from  the  High  Court  to  the  King  in  Council,  would 
have,  in  fact,  for  all  practical  purposes  made  the  High  Court  the 
final  arbiter  as  to  the  constitutional  matters  referred  to  in  sec.  74, 
if  at  the  same  time  suitors  in  the  Supreme  Courts  had  been  coui- 


(1)  (1897)  A.C.,  22,  at  p.  38. 

(2)  3Ch.  D.,  46.3. 


(3)  (1898)  I  Q.B.,  106. 

(4)  2  Cranch,  202. 
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pelled  by  the  Constitution  to  bring  their  appeals  to  tlie  High  H.  C.  of  A. 

Court — if  suitors,  thinking  themselves  aggrieved  in  the  Supreme 

Courts,  had  been,  by  the  Constitution,  deprived  of  their  right  to 

appeal  direct  to  the  King  in  Council.     I  have  no  right  to  refer  to 

what  took  place  in  the  federal  Convention  on  this  subject.     It  is 

now  admitted  as  beyond  question,  unless  sec.  39  (2)  (a)  of  the 

Jwllciary   Act  1903  is   valid,  that  a   litigant  in  the  Supreme 

Court  retains  the  right  of  appeal  to  the  King  in  Council  direct ; 

and,  in  my  opinion,  sec.  74  merely  restrains  litigants  who  have 

been  heard   by  the  High  Court — litigants  who   have   had   the 

benefit  of  a  decision  of  the  High  Court  on  certain  constitutional 

points — from  taking  the  case  to  the  King  in  Council  without  the 

approval  of  the  High  Court. 

I  am  aware,  of  course,  of  the  inference  sought  to  be  drawn 

from  the  words  of   sec.   74  when  closely  scrutinised — that  no 

appeal  shall  be  permitted  to  the  Queen  in  Council  ivom  a,  decision 

of  the  High  Court  upon  any  question,  howsoever  arising,  as  to 

the  limits  inter  se  of  the  constitutional  powera,  &c.     It  is  urged 

that  the  word  "  decision  "  does  not  refer  to  the  judgment  or  order 

of  the  High  Court,  but  to  a  point  of  law  decided  ;  and  that  the 

section  prohibits  the  King  in  Council  from  questioning  in  any 

proceedings  the  con-ectness  of  a  ruling  of  the  High  Court  in  any 

other  proceeding.     For  instance,  the  argument  is  that  in  Webb  v. 

Oiftirhn  (1),  the  King  in  Council  liad  no  power  to  question, 

much  less  to  overrule,  the   doctrines   laid  down  by  the  High 

Court  in  Deakin  v.  Webb  (2).     As  I  understand  the  argument  in 

its  best  form,  there  is  nothing  to  prevent  the  King  in  Council 

from  giving  special  leave  to  appeal  from  the  High  Court  from 

any  judgment  so  far  as  it  involves  questions  other  than  those 

nientioned  in  sec.  74 ;  and  there  is  nothing  to  prevent  an  appeal 

direct  from  the  Supreme  Court  of  a  State  to  the  King  in  Council, 

even  when  it  involves  questions  of  the  kind  mentioned  in  sec.  74. 

In  the  latter  case,  the  King  in  Council  may  even  decide  questions 

^thin  the  ambit  of  sec.  74.     But  in  all  cases,  it  is  said,  as  soon 

*s  the  High   Court  has  pronounced  on  a  question  within  the 

anibit  of  sec.  74,  that  pronouncement  is  final,  and  the  King  in 

Council  must  accept  it  as  law,  unless  the  High  Court  certify  for 


(»)(1907)A.C.,  81. 


(2)  1  C.L.R.,  585. 
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H.  C.  OF  A.  determination  by  the  King  in  Council.     This  scheme  for  subor- 

^^^'       dinating  the  King  in  Council  to  the  High  Court  as  regai-ds  these 

Baxteb      questions  has  the  merit  of  being  clear  and  consistent ;  but  it  is 

^-  not  to  be  found  in  the  Constitution.   The  natural  way  of  express- 

V/OMIAIS* 

sioNKRs  OF    ing  the  scheme  would  be  something  like  this : — "  No  pronounce- 
(N.S.W.).     ment  of  law  made  by  the  High   Court  shall  be  subject  to  be 
revised  or  overruled  in  the  same  case,  or  in  any  other  case,  by  the 
King  in  Council,  if  it  be  made  upon  any  question  arising  as  to 
the  limits  inter  ne,  of  the  constitutional  powers,"  &c.     But  do  the 
words  of  sec  74  allow  of  such  a  paraphrase  ?     As  for  the  force 
given  by  the  argument  to  the  words  "  decision     .     .     .     upon 
any  question,  howsoever  arising,  as  to  the  limits,"  fee,  it  may  be 
that  the  argument  is  right.     I  should  have  thought,  indeed,  that 
the  word  "decision"  merely  sums  up,  in  one  word,  what  had  been 
referred  to  in  the  previous  section  in  tlie  cumbrous  phraseology 
of  "judgment,  decree,  order  or  sentence";  although,  perhaps,  the 
word  "decision"  applies  to  the  judgment  in  its  aspect  of  expound- 
ing the  law  rather  than  in  its  function  of  directing  a  litigating 
party  to  do   or   not  to  do  an  act.     Sec.  74,  as  it  relates  to  the 
King  in  Council,  ought  to  be  read  with  the  general  Act  prescrib- 
ing the  machinery  for  appeals  to  the  King  in  Council,  &c.— 3  & 
4  Wm.  IV.  c.  41 :  and  in  this  Act  the  word  "  decision  "  is  clearly 
used  as  an   equivalent   for  "  determination,   sentence,   rule,  or 
order"  of  the  Colonial  Court  (cf.  preamble,  and  sees.  3,  21,  24). 
But  let  the  meaning  of  the  word  "  decision  "  be  conceded  to  the 
appellant,  how  much  further  does  it  carry  him  ?     He  omits  to 
recognize  the  essential  force  of  the  word  "  appeal."     What  is 
forbidden  is  only  an  apjyeal  from  the  High  Court,  and  there  is  no 
appeal  except  in  the  identical  case  which  the  High  Court  has 
decided.     If  a  point  of  law  be  decided  by  the  High  Court  in  «n 
action  A,  v.  5.,  and  if  the  same  point  of  law  came  up  for  discus- 
sion— say  on  an  appeal  from  a  Supreme  Court — in  C.  v.  /?.,  that 
is  not  an  appeal  from  the  High  Court,  or  from  a  decision  of  the 
High  Court.     It  is  not  an  appeal  from  the  High  Court  when  a 
party  who  is  beaten  in  the  Supreme  Court  appeals  from  tbe 
Supreme  Court  to  the  King  in  Council,  even  though  he  question 
the  law  as  laid  down  by  the  High  Court  in  another  case.    An 
appeal  is  defined  in  Wharton's  Law  Lexicon  as  "  the  removal  of  a 
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caude  from  an   inferior  to  a  superior  Court,  for  the  purpose  of  H-  ^-  ^J  ^' 
testing  the  soundness  of  the  decision  of  the  inferior  Court"    The 
dd  expression   was  that  A.  appeals  B.   (Fr.  appeler),  calls  or 
sammons   him    to   the  higher   Court,  with  regard  to  a  judg- 
ment or  order  made  or  refused.     The  "  appeal "  must  be  in  a 
cause  between  the  parties ;  not  in  a  cause  between  other  parties. 
This  is  the  natural,  obvious,  primary  and  technical  meaning  of 
the  word  ;  and  there  is  no  ground  for  giving  it  any  other  mean- 
ing in  sec.  74,  especially  when  it  is  used  in  that  natural,  obvious, 
primary  and  technical  meaning,  repeatedly,  in  the  preceding  sec. 
73.    Unless  the  words  of  sec.  74  are  to  be  distorted  so  as  to  fit 
some  preconceived  theory  as  to  the  High  Court,  the  construction 
proposed  to  be  given  to  the  section  is,  to  my  mind,  absolutely 
impossible;  and  if  there  is  any  case  in  which,  more  than  any 
other,  we  are  not  justified  in  adopting  a  strained  interpretation, 
i(  is  in  a  case  such  as  this,  in  which  the  strained  interpretation 
would  further  limit  the  prerogative  of  the  King,  as  the  fountain 
of  justice,  as  the  final  expounder  of  his  laws. 

This  consideration   leads  me  naturally   to  a  brief  review  of 
the  historical  and  constitutional  position  of  the  King  in  Council. 
According  to  the  theory  of  British  law,  the  King  is  the  fountain 
of  justice— the  supreme   magistrate — ^and   the   Courts   are    his 
delegates.     "All  jurisdiction  exercised  in  these  kingdoms  that 
we  in  obedience   to  our   King  is  derived    from   the   Crown  ; 
and  the  laws,  whether  of  a  temporal,  ecclesiastical,  or  military 
tt&tare,  are  called  his  laws ;  and  it  is  his  prerogative   to  take 
care  of  the  due  execution  of  them.  Hence,  all  Judges  must  derive 
their  authority  from  the  Crown,  by  some  commission  warranted 
by  law."    (Bacon's  Abridgment,  Prerogative,  D,  1).     The  juris- 
diction of  the  Edng  in  Council  has  its  origin  in  the  common  law  of 
England.    The  Great  Council  of  the  King  gradually  branched  off 
into  Parliament ;  and  partly  by  Statute,  partly  by  usage,  final 
appeals  of  suitors  in  Great  Britain  and  Ireland  are  (nearly  all) 
brought  to  the  King  in  the  House  of  Lords.      Even  to  this  day 
^^  appellant  petitions  that  the  matter  of  the  judgment  appealed 
from  may  be  reviewed  before  "  the  King  in  his  Court  of  Parlia- 
ment."   But  the  final  appeals  from  the  Dominions  beyond  the 
seas  have  always  been  brought  to  the  King  in  His  Privy  Council. 
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H.  C.  OF  A.  The  King  in  Council  has  always  had  authority  to  hear  appeals 
from   and  finally  review  the   decisions   of  all  Colonial   Courts 
whensoever  erected,  and  on  any  and  every  subject :  Tlie  Qiieen  v. 
Joykissen  Mookerjee  (1);    Falklaiul  Islands  Co,  v.  Tfie  Queen 
(2);  In  re  Lord  Bishop  of  Natal  (3);  Reg.   v.   Bertrand  (4); 
In  re  Billet  (5) ;   Anson,  Constitution,  2nd  ed.,  p.  465 ;  Safford 
and    Wheeler  Privy   Council  Practice,  pp.    699,  720.     By  the 
Act  3  &  4  Wm.  IV.  c.  41,  a  permanent  Judicial  Committee  was 
created  out  of  the  Privy  Council  to  hear  the  colonial  and  other 
appeals ;  and  in  the  recitals  of  the  Act  appears  an  authoritative 
statement  of  the  position : — "  And  whereas  from  the  decisions  of 
various   courts  of  judicature   in   the   East   Indies,    and   in  the 
plantations,  colonies,  and  other  dominions  of  His  Majesty  abroad, 
an  appeal  lies  to  His  Majesty  in  Council :  And  whereas  matters 
of  appeal  or  petition  to  His  Majesty  in  Council  have  usually  been 
heard  before  a  committee  of  the  whole  of  His  Majesty's  Privy 
Council,  who  have  made  a  report  to   His  Majesty  in  Council, 
whereupon  the  ^ncti  judgment  or  determination  hath  been  given 
by  His  Majesty."     This  recital  applies  unquestionably  to  decisions 
of  all  kinds,  given  by  Courts  of  all  kinds,  whensoever  created  or 
to  be  created  ;  and  it  applies  to  the  High  Court,  except  so  far  as 
the  prerogative  of  the  King  is  qualified,  expressly  or  by  irresist- 
ible inference,  by  sees.  73  and  74  of  our  Constitution.    Under  this 
Act  of  Wm.  IV.  all  the  appeals  are  referred  to  the  Judicial  Com- 
mittee, and  this  Committee  makes  a  report  or  recommendation  to 
His  Majesty  in  Council  "  for  his  decision  thereon  as  heretofore. 
It  will  be  noticed  that,  legally,  the  decision  rests  with  the  King 
in   Council.      He   is  not   under   any   compulsion   to  adopt  the 
report  of  the  Judicial  Committee.     "The  judgment  is  the  Kings 
only  ;  but  by  way  of  advice  the  councillors  deliver  their  opinion, 
which  he  increaseth  or  moderateth  at  his  royal  pleasure":  Sud- 
sons  Collectanea  Juridica,   II.,  §iii.     The  order  made  is  the 
order  of  the  King  in   Council,   although   it   recites  the  report 
of  the  Judicial  Committee.     He  still  remains  "  the  fountain  of 
justice,"  the  ultimate  exponent  of  the  law,  the  highest  and  fin^l 
Court  of  appeal.      It  is  his  duty  to  exercise  an  appellate  juris- 

(1)  1  Moo.P.C.C.  (N.S.),  272,  at  p.  295.         (4)  L.R.  1  P.C.  520. 

(2)  1  Moo.  P.C.C.  (N.S),  299,  at  p.  313.         (5)  12  App.  Cas.,  459. 

(3)  3  Moo.  P.C.C.  (N.S.),  115. 
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diction  with  a  view,  not  only  to  ensure,  so  far  as  may  be,  the  due  H.  C.  of  a 
administration  of  justice  in  the  individual  case,  but  also  to  pre- 
serve  the  due  course  of  procedure  generally : "  Reg,  v.  Bertrand 
(1).  Are  the  words  of  sec.  74  of  the  Constitution  sufficient  to 
deprive  the  King  in  Council  of  this  prerogative  ?  Nay,  more — 
are  they  sufficient  to  oblige  the  King  in  Council  to  accept  as  law 
whatever  the  High  Court  may  decide  as  to  matters  within  sec. 
74;  or  do  these  words  merely  effect  what  they  expressly  say — 
prevent  a  suitor,  who  has  had  the  advantage  of  the  opinion  of  the 
High  Court,  from  taking  his  case  further  to  the  King  in  Council, 
without  the  approval  of  the  High  Court  ?  It  has  to  be  remem- 
bered that  no  prerogative  right  of  the  King  can  be  taken  away 
except  by  precise  words ;  or,  as  it  is  sometimes  put,  an  intention 
to  diminish  the  prerogative  cannot  be  inferred  from  an  Act  of 
the  British  Parliament,  unless  the  terms  are  explicit  to  that 
effect,  or  are  such  as  to  make  the  inference  irresistible :  Th4berge 
V.  Laudry  (2);  Cvshing  v.  Dupuy  (3). 

This  is  a  question  as  to  the  operation  of  a  New  South  Wales 
Income  Tax  Act  How  far  do  the  provisions  for  the  appeal  to 
the  Bang  in  Council  from  New  South  Wales  Courts  affect  the 
matter  ?  By  the  Act  9  Geo.  IV.  c.  83,  sec  15,  His  Majesty  was 
empowered  to  make  an  order  in  Council,  allowing  "  any  person 
or  persons  feeling  aggrieved  by  any  judgment,  decree,  order,  or 
sentence  of  the  Supreme  Court  (of  New  South  Wales),  to  appeal 
therefrom  to  His  Majesty  in  Council  in  such  manner,  within 
such  time,  and  under  and  subject  to  such  rules,  regulations,  and 

limitations   as  His  Majesty  by  any  such orders 

in  Council  shall  appoint  and  prescribe."  Under  this  Act,  an 
Order  in  Council  was  made  November  13th  1850  prescribing 
that  it  shall  be  lawful  for  "  any  person  or  persons  "  to  appeal 
to  Her  Majesty  in  Her  Privy  Council  "from  any  final  judg- 
ment, decree,  order,  or  sentence  of  any  such  Court,"  provided 
that  the  matter  in  dispute  is  over  £500  in  value,  and  provided 
that  security  be  given  for  the  prosecution  of-  the  appeal,  and 
for  costs,  to  the  satisfaction  of  the  Supreme  Court.  It  will  be 
observed  that  the   words  of  this  Act,  and  of   the  subsequent 


(1)  UR.  1  r.C,  520,  at  p.  530.  (2)  2  App.  Cas.,  102,  at  pp.  106,  108. 

(3)  5  App.  Cas.,  409,  at  p.  417. 
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H.  C.  OF  A.  Act  7  &  8  Vict  c  69,  and  of  the  Orders  in  Council  thereunder 
^'       are   universal  —  any  person   aggrieved  in  the  Supreme  Court 
Baxter      ^^7  appeal  from  any  judgment.      There  is  no  limit  as  to  subject 
CoMMis-     ^i^*t^J^>  although  there  is  a  limit  as  to  amount  or  value.    These 
SI0N1EBS0F    Acts  are   made  by  the  same  authority  as  the  CamTnonweaUh 
(N.S.W.).     Constitution  Act — the  King  and  Houses  of  Parliament  of  Great 
Britain  and  Ireland — and  these  Acts  and  the  Con^itiUian  Act 
must.be  read  so  as  to  give  full  effect  to  both,  so  far  as  the 
Constitution  Act  does  not  repeal  the  prior  Acts  expressly  or  by 
necessary  implication.     There  is  certainly  no  express  repeal,  no 
express  amendment,  of  these  prior  Acts  by  the  Constitution  Ad. 
There  is  nothing  in  the  Constitution  Act  to  shovr  any  intention 
to  limit  or  qualify  the  right  of  appeal  from  the  Supreme  Court 
in  respect  of  any  judgment,  or  any  point  or  matter  in  that 
judgment,  whether  it  come  under  federal  jurisdiction,  or  within 
the  limited  class  of  subjects  referred  to  in  sec.  74,  or  within  any 
class  of  subjects  whatsoever.    The  King  in  Council  is  not  shorn 
of  his  authority  to  entertain  the  appeal  of  his  New  South  Wales 
subjects  from  the  Supreme  Court,  or  of  his  right,  on  that  appeal, 
to  form  and  express  his  own  conclusions  on  all  relevant  issues  of 
law  and  of  fact.     He  is  not  bound  to  accept  the  view  of  the 
High  Court  as  expressed  in  cases  which  have  gone  to  the  High 
Court.     He  still  retains  his  pre-eminence  as  the  final  interpreter 
of  the  law.     He  cannot,  it  is  true,  reverse  an  actual  decision  of 
the  High  Court  unless  the  cause  in  which  that  decision  has  been 
given  came  before  him  by  way  of  appeal,  and  it  cannot  come 
before  him  on  appeal  from  the  High  Court,  unless  with  the  High 
Court's  approval.     In  such  a  case — as  for  example  in  Deakin  v. 
Webb  (1) — the  decision  of  the  High  Court  is  final  as  between  the 
parties  to  that  cause.     But  though  the  King  in  Council  cannot 
reverse  a  decision  of  the  High  Court  in  a  case  which  has  not 
come  before  him,  there  is  nothing,  that  I  can  find,  to  limit  hw 
power  to  review,  and,  if  need   be,  to  overrule,  any  pronounce- 
ment of  law  made  by  the  High  Court,  or  by  any  other  Court  of 
his  Dominions  beyond  the  seas ;  and  inasmuch  as  the  King  m 
Council  has  overruled  the  decision  of  this  Court  in  Deakin  v. 
Webb  (1),  I  think  it  to  be  the  duty  of  this  Court  to  accept  His 

(1)  1  C.L.R.,  586. 
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fore  of  opinion  that  this  appeal  should  be  dismissed. 

An  application  was  made  for  a  certificate  of  the  High  Court 
under  sec  74  of  the  Constitution.  Jil^'^^'n. 

Taxation 

Pigolt  for  the  respondents,  in  support.  (N.S.W.). 


Ferguson  for  the  appellant. 

Woinaraki  for  the  Commonwealth. 

The  application  was  refused  for  the  reasons  given  in  Flint  v. 
Vfbb,po8t,  p.  1178. 

Solicitor,  for  appellant,  R.  SvUivan,  Sydney. 

Solicitor,  for  respondents,  the  Crown  Solicitor  for  New  South 
Wales. 

Solicitor,  for  intervener,  Powers,  Commonwealth  Crown 
Solicitor. 

Appeal  aUowed,  Judgment  below  reversed. 
Judgment  for  the  defendant  with  costs. 
Respondents  to  pay  costs  of  appeal. 

C.A.  W. 


June  8. 


▼OL.  lY.  76 


1178 


HIGH  COURT 


[1907. 


[HIGH  COURT  OF  AUSTRALIA.] 


FLINT  . 

Defendant, 


.    Appellant; 


AND 


WEBB    . 

Complainant, 


Respondent. 


H.  C.  OF  A. 
1907. 

Melbournk, 

May  21,  22, 

23,  24 ; 

June  7,  8. 

Crifflth  C.J., 

B&rton, 

O'Connor, 

Isftacsand 

Higgins  J  J. 


ON  appeal  from  a  court  of  petty  sessions  of  VICTOiaA 

Appeal  to  Privy  CouncU^Deeition  a*  to  limits  inter  «e  of  eanatitntiontU  powtn  of 
Commonufealth  and  State— OertificaU  of  High  Oowrt—*'  Special  reawjw"— 7^ 
Cmstitution  (03  db  64  VuU.  c.  12),  »u.  74. 

The  fact  that  a  decision  of  the  Privy  Council,  on  a  question  of  law  as  to 
the  limits  if  iter  ae  of  the  constitutional  powers  of  the  Commonwealth  and  the 
States,  is  contrary  to  a  previous  decision  of  the  High  Court  as  to  which  a 
certificate  under  sec.  74  of  the  Constitution  has  been  asked  and  refused,  held 
not  to  be  of  itself  a  sufficient  special  reason  for  granting  a  certificate  ss  to 
another  decision  of  the  High  Court  following  its  previous  decision. 

The  inconvenience  caused  by  the  ezistenoe  of  those  contrary  decisions  held 
not  to  be  a  sufficient  reason. 

Per  Griffith  C.J.,  O'Connor  J.  and  laaaee  J. — That  inoonvenienoe  can  be 
removed  by  the  Commonwealth  Parliament  exercising  its  powers  under  lec 
77  (II.)  of  the  Constitution. 

Per  Cfriffith  C.J. — That  inconvenience  can  also  be  removed  by  the  CommoB- 
wealth  Parliament  making  its  grants  to  its  servants  subject  to  the  right  of  the 
States  to  tax  them. 

Per  Higgins  J. — Quare,  whether,  if  a  State  income  tax  on  salaries  of 
federal  servants  is  invalid  under  the  Constitution,  the  Commonwealth  Par* 
liamont  can  validate  such  a  tax. 


Appeal  from  a  Court  of  Petty  Sessions  of  Victoria. 
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On  the  complaint  of  Thomas  Prout  Webb,  Commissioner  of   H-  ^-  ^'  ^^ 
Taxes  of   Victoria,  an  order  was   made  aorainst  Arthur  Loftus  '* 

Flint,  for  the  payment  of  £2  lis.  3d.,  for  income  tax  for  the  year       Flint 
1904,  with  14fl.  interest  thereon,  and  £2  2s.  costs.      It  appeared       webb. 

that  Flint  was  an  officer  in  the  Department  of  the  Postmaster-        

General  of  Victoria  employed  as  a  telegraph  operator,  and  he 
therefore  put  in  a  special  defence  that  he  was  a  public  servant  in 
the  employ  of  the  Commonwealth  of  Australia,  and  was  not 
within  the  jurisdiction  of  the  State  of  Victoria  for  taxation 
purposes  so  far  as  the  tax  sued  for  was  concerned. 

Flint,  by  special   leave,  obtained  on   19th   April  1907,   now 
appealed  to  the  High  Court. 

MitdiM  K.C.  (with  him  Joseph),  for  the  appellant.     There  is 
nothing  in  the  reasoning  of  the  Privy  Coimcil  in  Webb  v.  Outtrim 
(1)  which  affects  the  reasoning  of  this  Court  in  Deakin  v.  Webb  (2) 
and  UEmden  v.  Pedder  (3).      The  intention  is  clearly  indicated 
in  sec  74  of  the  Constitution,  that  in  matters  there  mentioned  the 
High  Court  is  to  be  the  final  arbiter — ^that  the  decision  of  the 
High  Court  should  be  final  and  conclusive  in  the  sense  that  there 
should  be  no  appeal  to  the  King  in  Council  by  the  exercise  of  the 
prerogative   except  in   cases  where  the   High   Court  gave  its 
certificate.      The  difficulty  which  it  is  suggested  may  arise  from 
conflicting  decisions  of  the  Privy  Council  and  of  the  High  Court 
may  be  prevented  by  legislation  by  the  Parliament  of  the  Com- 
monwealth under  sec.  77  (ii.)  of  the  Constitution.     The  object  of 
sec  74  is,  not  to  put  an  end  to  a  particular  piece  of  litigation,  but 
to  secure  an  authoritative  decision  of  the  High  Court  upon  certain 
matters  of  purely  Australian  concern.  •  Finality  is  given  by  sec.  74 
to  a  decision  of  the  High  Court  on  a  "  question,"  and  not  to  a 
judgment  of  the  High  Court.      That  is  to  say,  if  in  a  particular 
matter  coming  before  the  High  Court,  that  Court  decides  a  ques- 
tion as  to  the  limits  inter  se  of  the  Commonwealth  and  a  State,  an 
appeal  may  be  brought  to  the  Privy  Council  from  the  judgment 
oi  the  High  Court,  but  on  that  appeal  the  decision  of  the  High 
Court  as  to  that  question  may  not  be  challenged  unless  the  High 


0)  (1907)  A.C.,  81 ;  4  CL-R.,  356.  (2)  1  C.L.R.,  686. 

(3)  1C.L.R.,  91. 
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H.  C.  Of  A.  Court  has  given  its  certificate.  An  appeal  lies  in  this  case  to  the 
^-  High  Court  under  sec.  39  of  the  Judiciary  Act  1903.  The  Court 
PIJ2IT  o^  Petty  Sessions  was  exercising  federal  jurisdiction,  for  this  was 
Webb       ^  niatter  involving  the  interpretation  of  the  Constitution  within 

the  meaning  of  sec.  76  of  the  Constitution  and  sec  30  of  the 

Judiciary  Act  1903. 

[Irvine  K.C. — It  is  not  disputed  that  this  case  involves  the 
intei"pretation  of  the  Constitution.] 

[Counsel  referred  to  Safford  and  Wheeler's  Privy  Gowncil 
Practice,  p.  548 ;  Henley  v.  Bank  of  New  South  Wales  (No.  2) 
(1) ;  Read  v.  Bishop  of  Lincoln  (2).] 

limine  K.C.  and  Pigott  {Hat^rison  Moore  with  them),  for  the 
respondent.     The  appeal  is  not  competent.    If  the  Court  of  Petty 
Sessions  was  not  exercising  federal  jurisdiction  no  appeal  lay  to 
tlie  Queen  in  Council  at  the   inception   of  the  Commonwealth 
within  the  meaning  of  sec.  73  (ii.)  of  the  Constitution,  and  there- 
fore no  appeal  lies  to  this  Court.    See,  however.  Parkin  v.  Jomts 
(3).     If   tlie   Court  of   Petty   Sessions  were   exercising  federal 
jurisdiction,  the  appeal  would  lie  to  this  Court  under  sec.  73  (ii) 
of  the  Constitution.     Federal  jurisdiction  must  be  conferred  upon 
a  Court  either  by  the  Constitution  or  by  Commonwealth  legislation. 
The  mere  fact  that  a  Court  is  dealing  with  a  matter  involving 
the  interpretation  of  the  Constitution  does  not  constitute  federal 
jurisdiction.      Sec.   39  of  the  Judiciary  Act  1903,  which  pur- 
ports to  invest  State  Courts  with  federal  jurisdiction,  is  vUm 
vires.     Sub-sec.  (2)  (a)  of  sec.  39  attempts  to  take  away  the  right 
of  appeal  to  the  Privy  Council,  and  is  therefore  invalid,  and  the 
rest  of  the  section  is  so  inextricably  mixed  up  with  sub-sec.  (2) 
(a)  that  the  whole  section  must  fall.     Cooley's  Gon8tittUi(^nal 
Limitations,  6th  ed.,  pp.  210,  212  (n);  Ah  Yick  v.  Lehinert  (4); 
Roberts  v.  Ahem  (5). 
[Isaacs  J.  referred  to  Colonial  Laws  Validity  Act  1865,  sec  2.] 
This  Court  is  bound  to  accept  the  law  as  laid  down  by  the  Privy 
Council  in  all  matters,  including  those  referred  to  in  sec.  74  of  the 
Constitution,   using  the  word  "  bound "  in  the  sense  that  this 

(1)  24  V.L.R.,  694  ;  20  A.L.T.,  200.  (4)  2  C.L.R.,  693,  at  p.  602. 

(2)  (1892)  A.C.,644,  at  p.  654.  (5)  I  G.L.B.,  406,  at  p.  417. 

(3)  2C.L.R.,315,  a  p.  331. 
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Court  is  bound  to  give  its  decisions  according  to  law,  and  the  law   H.  G.  owA. 
must  be  capable  of  determination.     There  must  be  a  Coui-t  which 
ultimately  can  declare  what  the  law  is:    Quick  and  Garran's       Flint 
Australian  Constitv^ion,  p.  758.    There  cannot  be  two  conflicting  '   wkbb 

laws  as  to  the  same  facts  operating  over  the  same  area.     If  the       

appellant  s  view  were  correct,  the  Privy  Council  might  place  a 

certain  interpretation  on  a  section  of  the  Constitution  in  a  matter 

properly  coming  before  it,  and  to  which  sec.  74  did  not  relate ; 

in  another  matter  which  was  within  sec.   74,  the  High  Court 

might  place  an  opposite  construction   on  the  same    section   of 

the  Constitution.     Then,  if  that  section  came  before  the  High 

Court  for  construction  in  a  matter  not  within  sec.  74,  the  High 

Court  ?¥ould   be  bound  to  follow  the  previous  decision   of  the 

Privy  Council.    So  that  there  might  be  two  opposite  constructions 

by  the  High  Court  of  the  same  section  of  the  Constitution,  one 

binding  in  cases  within  sec.  74,  and  the  other  binding  in  cases  not 

▼ithin  sec  74.     There  is  no  doubt  that  the  Privy  Council  is  a 

Court  of  appeal  with  regard  to  the  High  Court,  and  therefore  the 

High  Court   is   bound  by  the  decisions  of   the  Privy  Council 

although  in  a  particular  class  of  cases  the  right  of  appeal  is  taken 

away.    Similar  provisions  taking  away  the  right  of  appeal  are 

found  in  many  Acts,  but  the  decision  of  the  superior  Court  has 

always  been  held  to  be  binding  on  the  inferior  Court. 

[HiGGiNS  J.  refeiTcd  to  Trimble  v.  Hill  (1);  ''The  City  of 
Ctiester  "  (2). 

Isaacs  J. — The  reason  for  taking  away  the  right  of  appeal  in 
those  cases  was  to  prevent  frivolous  appeals.  That  is  not  the 
object  in  this  case.  See  Lane  v.  Esdaile  (3) ;  Ex  parte  SteveTi- 
*>»  (4).  He  also  referred  to  London  Tramways  Co.  Ltd.  v.  Lon- 
don County  Council  (5);  Leask  v.  Scott  (6);  North  British 
Baihoay  Co.  v.  Wauchope  (7).] 

In  interpreting  sec.  74  of  the  Constitution  the  Court  is  entitled 
to  look  at  the  history  of  the  section.  That  does  not  entitle  the 
Court  to  look  at  the  various  forms  in  which  the  bill  appeared 
before  it  came  up  for  consideration  in  the  Imperial  Parliament. 

^l)  5  App.  Cas.,  342.  (5)  (1898)  A.C.,  375,  at  p.  379. 

(2)  9  P.D.,  182,  at  p.  207.  (6)  2  Q.  B.D.,  376. 

(3)  (1891)  A.C.,  210,  at  p.  212.  (7)  4  Macq.  H.L.  Cas.,  352. 
(^)  (1892)  1  Q.fi.,  609,  at  p.  612. 
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H.  C.  OF  A.  At  most  it  entitles  the  Court  to  look  at  the  different  forms  wliich 
'*        the  bill  assumed  in  its  passage  through  the  Imperial  Parliament. 
The  same  rules  of  interpretation  should  be  applied  to  the  Consti- 
tution as  to  any  other  Act  of  Parliament.     HardcaatU  an  Staiu- 
lory  Law,  4th  ed.,  pp.  121,  465 ;  Green  v.  The  Queen  (1). 
[HiGGiNS  J.  referred  to  Hobne  v.  Guy  (2). 
LsAACS   J.  referred  to  Heri^on  v.   RcUhmines  and  Raihgar 
hwprovement  Commiasioners  (3) ;  CaXedaaian  Railway  Co.  v. 
Greenock  and  Wemyas  Bay  Railway  Co.  (4) ;  iTiglis  v.  BviUry 

(5)] 

The  word  "  decision  "  in  sec.  74  of  the  Constitution  means  the 

judgment — the  actual  order  affecting  the  parties.  If  it  meant  a 
decision  upon  a  point  of  law  arising  in  a  particular  case,  ^hen,  if 
a  judgment  of  the  High  Court  were  based  partly  on  a  determina- 
tion of  a  question  of  law  as  to  the  limits  inter  se,  and  partly  on  a 
determination  as  to  something  else,  there  might  be  an  appeal  to 
the  Privy  Council  from  the  judgment,  but  on  that  appeal  the 
Privy  Council  could  not  interfere  with  the  determination  of  the 
High  Court  as  to  the  question  of  law.  Sec.  74  prevents  an  appeal, 
and,  as  no  appeal  could  be  brought  to  the  Privy  Council  from  a 
determination  of  a  question  of  law  but  only  from  a  judgment,  the 
appeal  which  is  prevented  is  an  appeal  from  a  judgment.  A  ques- 
tion of  the  limits  inter  se  of  the  powers  of  the  Commonwealth  and 
a  State  means  nothing  more  than  a  question  as  to  the  distribution 
of  those  powers — a  question  whether  a  certain  power  is  possessed 
by  the  Commonwealth  or  by  the  State.  The  only  case  in  which 
such  a  question  can  arise  in  regard  to  legislative  powers  is  where 
the  power  granted  to  the  Commonwealth  is  exclusive  of  that  of 
the  States,  that  is,  where  the  legislative  powers  of  the  Common- 
wealth and  of  the  States  are  mutually  exclusive.  It  is  not  a 
question  of  a  conflict  of  powers  but  of  the  limits  of  powers. 
There  must  be  a  field  in  which  the  Commonwealth  can  legislate 
and  a  field  in  which  the  States  can  legislate,  and  the  question 
must  be  what  are  the  limits  of  those  fields.  The  question  of  the 
limits  inter  se  is  not  one  of  a  conflict  of  powers  because  that  is 


(1)  1  App.  Cus.,  513. 

(2)  5Ch.  1).,  901,  fttp.  905. 
(;^)  (1892)  A.C  ,  498,  at  p.  501. 


(4)  L.R.  2  H.L.  Sc,  347.  at  p.  ^' 

(5)  3  App.  Cas.,  552,  at  p.  570. 
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provided  for  by  sec,  109  of  the  Constitution,     The  Income  Tax    H-  C.  of  a. 
Acts  may  give  rise  to  a  question  of  conflict  of  powers,  but  not  to 
a  question  of  the  limits  inter  8e.     This  Court  is  not  the  final 
arbiter  as  to  whether  this  is  a  question  of  the  limits  inter  ae. 

The  doctrine  of  implied  prohibitions  is  not  applicable  to  the 
Constitution.  The  necessity  for  it  is  to  a  very  great  extent 
removed  by  sec.  109,  the  object  of  which  was  to  avoid  a  clashing 
of  authorities.  Assuming  that  the  principle  of  non-interference 
with  Commonwealth  instrumentalities  appUes  to  the  fullest  ex- 
tent to  which  it  has  been  applied  in  the  United  States,  the  facts 
in  the  present  case  do  not  bring  it  within  that  principle.  It 
cannot  be  asserted  that  the  services  of  a  telegraph  operator  are 
affected  in  any  way  by  the  imposition  of  an  income  tax  which 
simply  makes  him  take  his  btirden  as  an  ordinary  citizen  of 
Victoria,  and  which  is  proportioned  to  his  ability  to  earn  income. 
The  question  whether  a  particular  Act  is  within  the  principle 
most  in  every  case  turn  on  a  question  of  fact,  even  if  the  view  in 
Deakin  v.  Webb  (1)  is  right.  That  is  borne  out  in  the  American 
<leciaions :  Railroad  Co,  v.  Peniston  (2) ;  Hibemia  Savings  and 
Loan  Society  v.  San  Frav^^isco  (3) ;  Murray  v.  Cha/rlesUm  (4). 
[GaiFFrrH  C.J.  referred  to  GrandaU  v.  State  of  Nevada  (5). 
Barton  J.  referred  to  Dobbins  v.  Commissioners  of  Erie 
Ccunty  (6). 

Isaacs  J.  referred  to  Central  Pacific  Railroad  Co.  v.  California 
(7) ;  Hibernia  Savings  cmd  Loan  Society  v.  San  Francisco  (8) ; 
Brewers  and  McUsters'  Association  of  Ontario  v.  Attomey- 
Oeneralfor  Ontario  (9).] 

[Counsel  also  referred  to  Sir  Frederick  PoUocKs  Essays  in 
J^^nsprudence  and  Ethics,  p.  329;  Dicey' s  English  Law  and 
Ofinvm  in  the  19th  Century,  p.  364 ;  Sir  F.  PMock's  First  Book 
«/  Jurisprudence,  1st  ed.,  p.  323 ;  Trial  of  Earl  Russell  (10) ; 
^^dopoedia  of  Laws  of  England,  tit.  "  Appeal " ;  Bankruptcy 
Act  1883  (46  &  47  Vict.  c.  52),  sec.  104 ;  Agricultural  Holdings 
Ad  1900  (63  &  64  Vict.  c.  60) ;  Jones  v.  Mersey  Docks  Trustees 


(1)  1  C.LR.,  585. 

(2)  18  Wall.,  6. 
13)  »0  U.S.,  310. 

(4)  96  U5..  432,  at  p.  445. 

(5)  e  Wall.,  35. 


(6)  16  Peters,  435. 

(7)  162  U.S.,  91. 

(8)  96Amer.  St.  Rep.,  100. 

(9)  (1897)  A.C.,  231,  at  p.  237. 
(10)  (1901)  A.C.,  446. 
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H.  G.  qfA.  (i)j  Castle  on  Bating,  4th   ed.,  p.  501;  R.   v.  Corporation  of 
^^      Oldham  (2). 

Flint 

Webb.  Mitchdl  K.C.  in  reply.     An  appeal  lies  to  this  Court  in  this 

case  either  under  sec.  73  (il.)  of  the  Constitution  or  under  sec.  39 

of  the  Jvdiciary  Act  1903.     Tlie  Court  of  Petty  Sessions  was 
exercising  federal  jurisdiction,  which  sec.  77  (ii.)  of  the  Consti- 
tution recognizes  a  Court  of  a  State  may  have  without  being 
invested  with  it,  because  it  was  dealing  with  one  of  the  matters 
included  in  sees.  75  and  76  of  the  Constitution,  and  an  appeal 
therefore  lies  under  sec.  73  (ii).  If  the  Court  of  Petty  Sessions  was 
exercising  State  jurisdiction,  then  it  was  a  Court  from  which  an 
appeal  lay  to  the  King  in  Council,  and  again  an  append  would  lie 
to  this  Court  under  sec.  73  (it.)  of  the  Constitution.     Apart  from 
this,  an  appeal  lies  imder  sec.  39  of  the  Judiciary  Act  1903.    ^o 
part  of  that  section  is  ultra  vires,  and,  even  if  that  part  which  is 
said  to  purport  to  take  away  the  right  of  appeal  to  the  Pri^y 
Council   were   ultra  vires,  the  rest  of  the  section  will  stand: 
Colonial  Laws  Validity  Act  1865,  sec.  2.     In  interpreting  the 
Constitution  the  Court  may  look  at  the  State  Acts  dealing  with 
the  proposed  Constitution  and  at  the  Schedules  to  thase  Acts  con- 
taining that  Constitution.    The  object  of  looking  at  them  is  to  see 
that  there  were  negotiations  and  what  was  the  subject  matter  of 
those  negotiations.    The  word  "  decision  "  in  sec.  74  of  the  Consti- 
tution means  a  decision  upon  a  point  of  law,  and  it  is  tlius  used 
in  Londomi  Tramways  Co.  v.  London  County  Council  (3).     That 
decision,  if  embodied  in  a  judgment  of  the  High  Court,  might 
contain  other  matters  decided  by  the  Court.     As  to  these  other 
matters  there  might  be  an  appeal  to  the  Privy  Council  from  the 
judgment  without  a  certificate  of  the  High  Court,  but  afi  U)  tflc 
decision   on  the   point  of  law   there  could  be   no  such  appeal 
without  a  certificate.     Sec.  74  is  not  ambiguous,  the  language  is 
most  appropriate  for  securing  that  the  High  Court  shall  be  the 
final  arbiter  as  to  certain  constitutional  questions.      The  High 
Court  is  also  the  final  arbiter  as  to  whether  a  particular  question 
is  one  within  sec.  74.     The  doctrine  enunciated  in  M*CvUoch  v. 

(1)  11  H.L.C.,  443.  (2)  L.R.  3  Q.B.,  474. 

(.3)  (1898)  A.C.,  376. 
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Maryland  (1),  has  not  been  modified  by  later  decisions  in  the  H-  C.  of  A, 

United  States.     In  South  Carolina  v.   United  States  (2),  all  the  /__\ 

earUer  cases  dealing  with  that  doctrine  were  referred  to  with  Flint 
appToval. 

He  also  referred  to  Stevenson  v.  James  (3) ;  LeasJc  v.  Scott  (4).  — 

Cur.  adv.  vvXt 

For  the  reasons  given  in  Baxter  v.  Commissioners  of  Taxation  J""«  ^• 
(5),  the  appeal  was  allowed. 

An  application  was  now  made  for  a  certificate  of  the  High  ^^^^  ^ 
Court  under  sec.  74  of  the  Constitution. 


Irvine  K.C.     The  questions  as  to  which  a  certificate  is  asked 
are : — (1)  Whether  the  principle  laid  down  in  M'Culloch  v.  Mary- 
land (1)  applies  to  the  Australian  Constitution  ?     (2)  Whether 
the  Victorian  Income  Tax  Acts  in  so  far  as  they  apply  to  Com- 
monwealth oflScers  are  an  infringement  of  that  principle  ?    (3) 
Whether  the  Victorian  income  tax,  being  collected  after  the 
salaries  are  paid,  is  an  interference  with  federal  instrumentalities  ? 
(4)  Whether  the  Victorian   Income   Tax   Acts,  so  far  as  they 
aRsume  to  tax  the  salaries  of  federal  officers,  are  a  valid  and 
enforceable  exercise  of  State  legislative  power  ?    The  main  ground 
for  asking  for  the  certificate  is  that  without  it  it  is  impossible 
within  the  Constitution  to  obtain  a  final  and  uniform  settlement 
of  the  law  on  these  points.     As  strengthening  that  ground  there 
is  the  fact  that  not  only  is  the  judgment  of  this  Court  opposed  to 
judgments  of  the  Victorian  Judges,  but  there  is  a  marked  diflfer- 
ence  of  opinions  between  the  Judges  of  this  Court.     Under  the 
Constitution  the  granting  of  a  certificate  is  the  only  mode  of 
patting  an  end  to  an  intolerable  position,  viz.,  the  existence  of 
two  interpretations   of  the   Constitution   diflfering  vitally   and 
fundamentally  from  one  another. 

The  only  other  methods  of  putting  an  end  to  that  position  are 
l>y  an  amendment  of  the  Constitution  or  by  the  exercise  by  the 

hnperial  Parliament  of  its  paramount  power  of  legislation. 


n)4Wbe&t.,316. 

(2)  199  U.S.,  437,  at  p.  464. 

(8)  15  V.L.R.,  711  ;  11  A.L.T.,  109. 


(4)  2  Q.6.D.,  376,  at  p.  380. 

(5)  4  C.L.R.,  1087. 
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H.  C.  OF  A.       [Isaacs  J. — The  federal  Parliament  could  put  an  end  to  tie 

position  by  enacting  that  in  cases  within  sec.  74  the  jurisdiction 

FuNT       of  the  High  Court  should  be  exclusive  of  that  of  the  State  Courta.] 

Wkbb  That  would  not  be  of  any  effect  unless  the  State  Courts  were 

deprived  of  jurisdiction  in  all  cases  in  which  a  plea  of  a  question 

of  the  limits  intet'  se  was  raised  by  either  party. 

No  stronger  case  for  a  certificate  can  be  conceived  than  thk 
The  fact  that  another  part  of  the  Ehnpire  may  be  affected  cannot 
now  be  a  ground  for  asking  for  a  certificate,  for  no  other  part  of 
the  Empire  can  be  affected  by  a  decision  on  a  question  of  law  as 
to  the  limits  inter  ae.  If  the  Court  had  held  that  the  word 
"  decision  "  in  sec.  74  meant  judgment  in  a  particular  case,  other 
parts  of  the  Empire  might  have  been  affected  by  a  judgment,  and 
that  might  then  have  been  a  ground  for  asking  for  a  certificate. 

Mitchell  K.C.  was  not  called  on. 

Griffith  C.J.  In  my  opinion  the  motion  made  for  a  certifi- 
cate in  this  case  should  be  refused.  The  reasons  for  coming  to 
that  conclusion  are  apparent  in  the  judgment  I  delivered  yester- 
day from  this  Bench,  and  I  will  not  occupy  time  by  referring  to 
them  again.  I  will  only  say  a  word  with  reference  to  the  argu- 
ment used  by  Mr,  Irvine  as  to  what  he  called  the  "intolerable 
position"  existing  because  of  there  being  conflicting  judgments 
of  this  Court  and  the  Privy  Council  on  the  same  subject  I  do 
not  think  the  position  is  intolerable.  I  do  not  think  that  is  the 
correct  epithet.  It  may  be  called  an  inconvenient  position.  But, 
whatever  it  is  called,  he  says  the  strong  reason  why  a  certificate 
should  be  granted  is  that  there  is  no  other  way  of  escape  from 
that  position.  If  it  were  true  that  there  is  no  way  of  escape  from 
that  position  unless  we  give  a  certificate,  still,  in  the  public 
interest  and  for  the  future  welfare  of  the  Commonwealth,  I  think. 
it  would  be  better  that  the  position  should  continue,  however 
inconvenient,  than  that  escape  should  be  made  from  it  in  that 
manner. 

But  it  is  not  correct  to  say  that  there  is  no  other  way  of 
escape.  There  are  two  ways  of  escape,  quite  easy  and  both  open. 
One  is   the   exercise   by  the   federal   Parliament  of  its  power 
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under  sea  77  (ii.)  of  the  Constitution,  which  can  be  done  in   ^'  C-  o'  ^* 

1Q07 

various  ways.  One  way  would  be  by  making  the  appellate 
jurisdiction  of  this  Court  exclusive  of  the  appellate  jurisdiction 
of  the  State  Supreme  Courts  in  some  or  all  of  the  matters  which 
together  are  called  federal  jurisdiction.  They  may  exercise  that 
power  in  full  or  limit  it  to  any  class  of  those  matters.  The  other 
fray  in  which  the  inconvenience  can  be  remedied  is  one  which 
was  pointed  out  in  the  judgment  of  the  majority  of  this  Court 
delivered  yesterday.  The  federal  Parliament  can,  if  it  pleases, 
make  its  grants  to  its  servants  subject  to  the  right  of  the  States 
to  tax  them.  As  was  then  pointed  out  quilibet  potest  renunciare 
juri  pro  se  intvoducto.  This  argument,  which  is  the  only  novel 
one  in  addition  to  those  used  in  Deahin  v.  Webb  (1),  therefore 
tails,  and  I  think  the  certificate  should  be  refused. 


Barton  J.  On  a  similar  application  in  the  case  of  DeaJdn  v. 
WAb  (1)  I  joined  in  the  unanimous  opinion  of  the  Court  as  then 
constituted  that  no  certificate  should  in  that  case  be  granted.  In 
ooncuTring  in  the  judgment  of  the  Court  in  the  present  case  I 
have  nothing  to  add  to  what  I  then  said  except  that  I  cannot  see 
in  what  way  the  reasons  then  advanced  in  support  of  the  appli- 
cation, and  which  seemed  to  the  Court  to  be  insufficient,  have 
been  strengthened,  and  I  think  nothing  has  happened  in.  the 
meantime  to  strengthen  them,  but  rather  that  they  have  been 
weakened.     Therefore  I  think  the  certificate  should  be  refused. 


O'Connor  J.  I  am  of  the  same  opinion.  Circumstances  might 
urise  which  would  make  it  right  in  the  public  interests  that  the 
final  intei-pretation  of  the  Constitution  on  some  question  involving 
the  constitutional  powers  inter  se  of  the  Commonwealth  and  a 
State  or  of  State  and  State  should  be  left  to  the  Privy  Council. 
When  those  circumstances  arise  they  will  be  considered.  They 
have  not  arisen  in  this  case.  The  question  which  has  been  argued 
80  long  and  so  strenuously  before  us  is  merely  a  question  of  what 
ftre  the  limits  of  the  constitutional  powers  of  the  Commonwealth 
And  the  States  under  their  respective  Constitutions  in  a  matter 
which  concerns  only  the  people  of  Australia.    Mr,  Irvine  has 

(1)  1  C.L.R.,  585. 
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H.  C.  OF  A.   urged  that  the  fact  that  there  is  a  conflict  as  to  the  interpre- 
tation  of  the  same  constitutional  document  between  the  Privy 
Flint       Council  and  this  Court  is  a  circumstance  which   ought  to  weigh 
with  us  in  determining  that  the  question  involved  ought  to  be 
decided  by  the  Privy  Council.     That  conflict    arises  from  the 
condition  of  the  law,  and  it  is  for  the  legislature,  and  not  for  this 
Court,  to  bring  it  to  an  end.     All  possibility  of  conflict  could 
be  removed  by  the  legislature  if  the  Parliament  of  the  Common- 
wealth exercised  its  rights  under  the  Constitution,  as  has  already 
been  suggested  during  the  argument,  but  I  can  give  no  countenance 
to  the  doctrine  that  it  should  be  detennined   by  sending  this 
case  to  the  Privy  Council  in  order  that  an  interpretation  may 
be  put  upon  the  Constitution,  which  I  believe  to  be  contrary 
to  its  spirit  and  to  its  letter,  and  which  would  render  the  working 
out  of  the  daily  relations  of  State  and  Commonwealth  under  its 
provisions  impossible.     To  take  the  course  suggested  would  be 
to  depart  from  the  duty  which  the  Constitution  has  placed  upon 
this  Court.     In  determining  a  similar  application  in  Deakin  v. 
Webb  (1)  I  said  : — "  The  will  of  the  people  as  represented  in  the 
Constitution  is  that  we,  and  we  alone,  shall  have  the  responsibility 
of  determining  the  cases  under  sec.  74  which  ought  to  be  finally 
decided  by  us,  and  the  cases  which  ought  to  be  decided  finally  by 
the  Privy  Council.     In  that  sense  we  have  been  made,  not  only 
the  interpreters,  but  the  guardians  of  the  Constitution.     That  is 
to  say,  the  duty  has  been  placed  upon  us,  not  only  to  see  that  we 
interpret  the  Constitution  according  to  our  best  judgment,  but  to 
take  care,  also,  that,  except  under  very  exceptional  circumstances, 
we  do  not  allow  the  interpretation  to  fall  into  any  other  hands. 
So  strongly  do  I  feel  that  that  duty  has  been  cast  on  myself  as  a 
.member  of  this  Court,  that  I  have  no  hesitation  in  saying,  if  we 
found  that  by  a  current  of  authority  in  England,  it  was  likely 
that,  should  a  case  go  to  the  Privy  Council,  some  fundamental 
principle  involved  was  likely  to  be  decided  in  a  manner  contrary 
to  the  true  intent  of  the  Constitution  as  we  believed  it  to  be,  it 
would  be  our  duty  not  to  allow  the  case  to  go  to  the  Privy 
Council,  and  thus  to  save  this  Constitution  from  the  risk  of 
what  we  would  consider  a  misinterpretation  of  its  fundamental 

(1)  1C.L.R.,  585,  at  p.  630. 
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principles."     What  has  happened  since  has  to  my  mind  strength-    ^-  C.  of  a. 
ened  that  view.     The  decision  of  the  Privy  Council  in  Webb  v.  ' 

OrUtrim  (1)  has  made  it  clear  that  the  interpretation  placed  upon 
the  Constitution  in  that  case  would  be  placed  upon  it  in  this,  for 
we  must  assume  that  that  case  had  as  full  and  careful  con- 
fflderation  at  the  hands  of  the  Privy  Council  as  any  other  case 
coming  from  Australian  Courts  would  have.  Under  these  cir- 
cumstances I  think  it  to  be  the  clear  duty  of  this  Court  to  say 
that  the  question  involved  ought  not  to  be  determined  by  the 
Privy  Council,  particularly  now  we  know  that  the  Privy  Council 
is  likely  to  interpret  the  Constitution  in  respect  of  the  matter 
under  consideration  in  a  way  which  the  majority  of  this  Court 
h3fl  decided  to  be  wrong  in  principle.  For  these  reasons  in  my 
judgment  the  application  must  be  refused. 


Isaacs  J.  For  the  purpose  of  this  application  it  is,  of  course, 
admitted  that  the  decision,  whatever  it  may  be,  against  which  it 
is  desired  to  appeal  is  a  decision  upon  a  question  as  to  the  limits 
initr  se  of  the  constitutional  powers  of  the  Commonwealth  and 
the  State  of  Victoria. 

That  is  the  basis  on  which  the  application  is  made,  and  therefore 
the  precise  form  of  stating  the  question  is  immaterial.  The  actual 
decision  was  in  fact  of  that  nature  because  the  question  was 
whether  the  Victorian  IncoTne  Tax  Act  is,  so  far  as  it  applies  to 
the  salaries  of  federal  public  servants,  in  conflict  with  Common- 
wealth power,  or,  in  other  words,  as  to  the  limits  inter  se  of  the 
constitutional  power  of  the  State  of  Victoria  to  pass  such  an  Act 
affecting  those  salaries,  and  the  constitutional  power  of  the  Com- 
monwealth in  respect  of  its  public  servants  and  their  salaries, 
M  being  or  affecting  the  means  of  carrying  on  the  operations  of 
government. 

The  special  reason  alleged  here  is  that  there  is  a  decision  of  the 
"ivy  Council  opposed  to  that  of  this  Court ;  and  it  is  alleged  that 
there  arises  thereby  what  is  termed  an  "  intolerable  position." 

Ill  order  to  properly  arrive  at  the  proper  judgment  to  be  given 
on  this  question,  because  it  is  really  a  judicial  question  to  be 

Qctenmned  on  both  the  law  and  the  facts  of  the  situation  as  they 

(1)  (1907)  A.C.,  81 ;  4  C.L.R.,  356. 
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H.  C.  OF  A.  present  themselves  to  us,  it  is  necessary  to  recall  one  or  two  con- 
siderations  already  dealt  with  in  our  judgments  of  yesterday. 
Flint  I  have  already  held  in  entire  concurrence  with  three  of  my 

Wkbb  learned  colleagues,  in  addition  to  our  view  on  the  39th  section  of 
the  Judiciary  Act,  and  the  inclusion  of  this  case  in  the  class 
pointed  to  by  sec.  74,  that  on  such  a  question  the  Privy  Council 
is  not,  and  cannot  be  regarded  as  an  appellate  tribunal  from  this 
Court  unless  and  until  the  certificate  is  given  such  as  is  now 
asked  for. 

I  pointed  out  that  this  class  of  question  was,  by  a  constitutional 
provision  that  finds  no  parallel,  severed  from  all  others  and  sub- 
jected to  exceptional  judicial  treatment.  It  follows  that  where 
decisions  of  the  High  Court  are  thus,  in  the  absence  of  a  certifi- 
cate, severed  from  the  jurisdiction  of  the  Privy  Council,  the 
jurisdiction  of  the  Privy  Council  is  equally  severed  from  them. 

Those  who  maintain  that  the  Privy  Council  is  still  to  be  looked 
upon  as  of  appellate  authority  in  regard  to  such  decisions  arc 
called  upon  to  give  some  intelligible  meaning  to  sea  74  consistent 
with  their  arguments.  So  far,  none  has  been  given,  though 
repeatedly  asked  for,  and  I  take  it  that  as  none  has  been  offered 
in  the  course  of  two  elaborate  arguments  lasting  over  a  foiinight, 
none  can  be  fashioned  that  will  stand  the  test  of  reason. 

This  is  important  with  regard  to  the  present  application, 
because  it  must  not  be  assumed  that  the  same  conaideratioas  are 
to  be  applied  by  this  Court  in  granting  a  certificate  as  are  laid 
down  for  itself  by  the  Privy  Council  in  granting  special  leave  to 
appeal. 

Indeed,  sufficient  weight  has  not  been  given  to  the  fact  that  the 
certificate  is  to  be  given  by  this  Court,  and  not  by  the  Pnvy 
Council  itself. 

Why  was  it  enacted,  not  merely  that  no  appeal  of  right  should 
exist,  but  that  even  the  power  of  giving  special  leave  should  be 
taken  away  from  the  Privy  Council  and  entrusted  to  this  Court 
alone  ?  What  effect  is  given  to  that  eloquent  circumstance  by 
those  who  still  maintain  that  the  Privy  Council  must  still  be 
looked  upon  as  the  Court  of  Appeal  on  these  matters?  That 
tribunal  could  as  well  judge  of  the  general  importance  of  the 
question  as  this  Court,  the  facts  would  speak  as  strongly  to  them 
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stantial  character  of  the  dispute,  and  it  could  form  an  equally       ^ '^ 

Talnable  opinion   as    to  how   far   it  touches  purely   Imperial        Flint 
interests.     The  importance  of  the  question  cannot  constitute  a      webb. 

special  reason,  because  every  such  question  is  of  immense  import-        

ance  as  affecting  for  all  time  the  relative  power  of  the  respective 
legislatures  of  the  communities  concerned 

If,  then,  the  previously  universal  rule  of  allowing  appeals  to 
the  Privy  Council  by  leave  of  that  body,  given  either  by  itself  or 
its  delegates,  was  reversed,  some  great  reason  must  have  impelled 
the  change.  As  the  Imperial  Parliament  deprived  the  Privy 
Cotrndl  of  this  power,  and  conferred  it  upon  an  Australian  Court — 
a  power  not  merely  to  permit  but  practically  to  compel  the  Privy 
Council  to  entertain  the  cause,  because,  being  statutory,  leave,  once 
the  certificate  is  granted,  that  tribunal  cannot  revoke  or  rescind 
it— what  does  that  point  to  ?  It  must  be  because  Australian  con- 
siderations were  to  have  a  weighty,  perhaps  a  dominant,  force  in 
guiding  the  judgment  of  the  Court  in  acceding  to  or  refusing  the 
application. 

How  then  should  Australian  interests,  which  certainly  are  to 
have  some  consideration,  be  regarded  ?  Turn  to  the  Constitution 
for  gnidance.  By  that  instrument  a  national  Government  was 
constmcted — legislative,  executive  and  judicial. 

A  special  federal  Court  was  insisted  on.  State  Courts  might 
or  might  not  be  utilised.  In  the  construction  of  the  Constitution 
these  powers  of  adjudication  might,  at  the  will  and  discretion  of 
the  national  Parliament,  be  excluded  wholly  or  in  part. 

But  the  national  tribunal  was  placed  in  the  position  of  inalien- 
able right  and  corresponding  duty  to  determine  these  matters. 

I  pointed  out  yesterday  that  the  Imperial  Parliament  indicated 
hy  the  Constitution  itself  that  it  expected — perhaps  I  should  have 
8wd  hoped — that  there  would  be  uniformity  of  decision,  but  it 
'Joade  provision  within  the  four  comers  of  the  Constitution  in 
case  a  difference  arose.  That  provision  is  that  the  federal 
Parliament,  viewing  the  situation  as  a  Parliament  is  entitled  to 
view  it— in  addition  to  making  a  just  deduction  from  federal 
officers*  salaries — has  also  authority,  if  [in  its  wisdom  and  dis- 
cretion it  thought  right,  to  end  the  divergence  by  exercising  the 
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H.  U.  OF  A.  power  of  total  or  partial  exclusion  of  State  Courts  from  the 

'*        intei"pretation  of   the   Constitution,  and  leave  the  function  of 

FuNT       interpreting  the  national  Constitution  to  the  Supreme  Australian 

But — because  of  a  difference  of  opinion  that  has  arisen  between 
the  national  Court  in  the  exercise  of  federal  jurisdiction  for 
which  it  was  specially  created,  and  the  Courts  under  the  super- 
vision of  the  Privy  Council  which  was  in  these  matters  expressly 
cut  off  from  the  national  Court  unless  a  certificate  were  given- 
it  would  be  a  total  reversal  of  all  the  federal  principles  embodied 
in  the  Constitution  if  this  national  tribunal  were  to  abdicate  its 
special  functions  and  practically  repeal  the  74th  section  by 
virtually,  if  not  in  form,  taking  a  course  which  amounts  to  im- 
printing for  all  time  upon  this  Constitution  a  meaning  which  the 
Court  considers  wrong,  and  which  would,  under  present  circum- 
stances, be  a  foregone  conclusion. 

HiGGiNS  J.     As  to  this  application  I  am  happy  to  be  able  to  con- 
cur with  my  colleagues,  and  without  hesitation;  but,  inasmuch  as  I 
have  differed  from  them  on  the  main  question,  I  should  like  to  ex- 
plain my  position.    This  power  to  refuse  a  certificate  for  appeal  to 
the  King  in  Council  we  undoubtedly  have.    It  is  a  privilege,  and  in 
my  view,  the  only  privilege,  which  the  High  Court  has  as  to 
constitutional  points.   But  it  is  a  responsibility  also ;  and  I  thmk 
that  we  should  be  guilty  of  a  breach  of  duty  if  we  were  to  pass 
on  to  another  tribunal  a  question  within  the  ambit  of  sec.  74  of 
the  Constitution  without  good  cause  shown.  It  has  to  be  assumed, 
for  the  purpose  of  this  application,  that  the  question  is  one  withm 
the  ambit  of  sec.  74.     This  assumption  may  be  right,  or  may  w 
wrong ;  but  except  on  such  an  assumption,  there  is  no  grouna 
for  making  this  application.   I  cannot  find  any  good  cause  shown 
in  this  case.     Sec.  74  seems  to  indicate  that  the  question  of  givm^ 
a  certificate  should  turn  on  the  character  of  the  question.    ^^^ 
instance,  if  extra-Australian  rights  were  incidentally  involveu, 
or,  perhaps,  if  there  were  signs  of  dangerous  disturbance  between 
States,  or  between  a  State  and  Commonwealth,  such  as  the  decision 
of  the  High  Court  would  not  allay,  it  would  probably  be  well  to 
certify  "  that  the  question  is  one  which  ought  to  be  determined  oj 
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where  it  is  a  matter  of  purely  Australian  concern,  such  as  the 

payment  by  federal  oflicers  of  State  income  tax,  we  should  not,       Flint 

without  very  exceptional  reasons,  pass  on  the  responsibility  to       wkbb 

the  Privy  Council.     This  question — as  to  the  duty  of   federal        — -- 

officei-s  to  pay  income  tax — is  the  question,  and  the  only  question, 

under  sec.  74,  or  as  to  which  a  certificate  is  now  required.     The 

higher  question,  as  to  the  duty  of  this  Court  to  follow  the  decision  of 

the  King  in  Council,  as  being  the  decision  of  the  ultimate  exponent 

of  law  for  the  Empire,  does  not  come  within  the  ambit  of  sec. 

74 ;  and  counsel  for  the  Commissioner  of  taxation,  accepting  for 

the  present  purposes  the  ruling  of  the  majority  of  this  Court  as 

to  the  meaning  of  sec.  74,  asks  for  the  certificate  only  as  to  the 

question  of  liability  to  income  tax,  not  as  to  the  question  of  the 

relations  of  the  High  Court  towards  the  King  in  Council.     The 

iact  that  I  happen  to  difler  from  my  colleagues  on  both  points 

is  not,  in  my  opinion,  a  sufficient  reason  for  giving  my  voice  in 

favour  of  a  certificate  to  the  effect  stated  in  sec.  74,  as  to  the 

question  of  liability  to  income  tax. 

However,  I   must  say  that  I  agree  with  Mr.  Irvine  that  the 

position  is  intolerable  and  pregnant   with   mischief.     But   this 

argument,  that  the  position  is  intolerable,  is  an   argument  in 

favour  of  following  the  decision  of  the  Privy  Council,  as  the 

appellate  Court,  and  the  final  Court  of  all  the  Colonies,  rather 

than  an  argument  for  giving  a  certificate  on  this  question  under 

sec.  74.    That  decision  of  the  Privy  Council  will  stand  on  the 

records  of  the  Privy  Council,  that  the  income  tax  is  payable ;  and, 

whatever  may  happen,  it  is  pretty  certain  that  the  Privy  Council 

will  not  overrule  its  decision  upon  the  mere  ground  that  the  High 

Court  has  given  a  contrary  decision.   The  question  may  arise  not 

only  on  appeal  from  a  Supreme  Court,  but  also,  as  I  have  said 

during  the  argument,  in  a  number  of  ways  incidentally  in  English 

and  other  Courts ;  and  any  English  Court  that  happens  to  deal 

with  the  question  will  treat  the  Privy  Council  as  having  the  final 

power  to  declare  the  law  for  Australia  upon  all  questions  on 

which  it  has  declared  that  law.    It  is  said  that  the  federal  Parlia- 

nient  can  exercise  its  power  under  sec.  77  (ii.),so  as  to  deprive  all 

the  State  Courts  of  all  federal  appellate  jurisdiction.     I  do  not 
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H.  C.  OF  A.  think  that  we  are  entitled  to  reckon  on  the  Parliament  taking 
^^\  any  such  extreme  step — a  step  which  would  deprive  the  Common- 
Flimt  wealth  of  the  assistance  of  the  very  efficient  State  Courts,  would 
Webb.  ^^^  ^  ^^^  raising  of  sham  federal  issues  in  order  to  delay  decisions 
in  the  State  Courts,  would  cause  delay  and  expense  to  suitors,  and 
would  saddle  the  Commonwealth  with  many  new  federal  Coarts 
and  functionaries.  But  even  if  the  federal  Parliament  acted  on 
this  suggestion,  it  could  not  reverse  the  decision,  which  will  stand, 
of  the  King  in  Council. 

As  to  the  other  suggestion,  that  the  federal  Parliament  may 
make  its  grants  of  salary  subject  to  the  rights  of  the  States  to 
tax  them,  I  merely  refer  to  it,  because  I  do  not  at  present  want 
to  be  committed  to  any  definitive  view  on  the  sulgect.  At  present 
I  cannot  see  how,  if  an  income  tax  upon  the  salary  of  a  federal 
servant  is  made  invalid  by  the  Constitution,  the  federal  Parlia- 
ment can  alter  the  Constitution  by  making  the  income  tax  pay- 
able. However,  I  do  not  wish  to  make  any  final  pronouncement 
on  the  suggestion,  which,  as  far  as  my  memory  serves  me,  baa 
not  been  mentioned  before  in  this  Court 

Certificate  refusecL 

Solicitors,  for  appellant.  Strongman  <Sk  Crouch,  Melbourne. 
Solicitor,  for  respondent,  Chiinneaa,  State  Crown  Solicitor. 

B.  L 
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BRIDGES Plaintiff; 

AND 

THE  COMMONWEALTH  ....  Defendants. 

Cemmtrnweaiik  Pubiie  Service  Art  1902  {No,  5  of  1902),  sec,  i^—Publie  aervarU^    H  q  ^^  ^ 
Dmmvidal-^ Procedure — Admission  of  offence  charged^ Poioer  to  dismiss  wiihotU         1907. 
inquiry  by  board —  WithdrawoU  of  admission,  v^^.^ 

Wken  an  officer  of  the  Ck>mmonwealth  Public  Service  is  suspended  and,  J^^      , 
being  furnished  with  a  copy  of  a  charge  made  against  him,  admits  the  charge  ' 

ill  writiug,  the  eharge  is  admitted  within  the  meaning  of  sec.  46  (5)  of  the         ' 

Commomceaith  Pnblie  Service  Act  1902,  and  thereupon,  on  the  recommenda-    Griffith  O.J., 

tioii  of  the  Chief  Officer,  the  consequences  prescribed  by  the  sub-section  as  to  (yconno^LnA 
pubiihment  follow  as  of  coarse,  and  without  any  further  proceedings.  Higinns  JJ. 

An  admission  of  the  charge  once  made  cannot  be  withdrawn  as  of  right, 
batjooly  by  permbsion,  as  an  act  of  grace« 

So  held,  ffiffgins  J.  dissenting. 

Qmno^  of  law  referred  to  the  Full  Court. 

Thomas  Bridges,  the  plaintiff,  brought  an  action  in  the  High 
Comt  against  the  CJommon wealth,  in  which  by  his  statement  of 
^m  be  alleged  that  up  to  the  5th  February  1906,  he  was  a 
*^or  assistant  in  the  Telegraph  Branch  of  the  Postmaster- 
O^neraVs  Department  of  the  Public  Service  of  the  Commonwealth, 
*ta]8alary  of  £120  per  annum  ;  that  on  the  5th  February  1906 
we  defendant  wrongfully  and  unlawfully  dismissed,  or  purported 
w  dismiss,  the  plaintifT  from  his  office  and  from  the  Service,  and 
^foaed  to  pay  him  any  salary  after  that  date.  The  plaintiff 
dtam^«  (a)  a  declaration  that  the  plaintiff  still  is,  or  is  entitled 
w  be  reinstated  as,  an  officer  in  the  Public  Service  of  the  defend- 
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H.  C.  OF  A.    ant :  (/>)  if  necessary,  an   order   for   the    reinstatement  of  the 

'*        plaintiff  in  the   Public   Service  of  the  defendant ;  (c)  an  order  ■ 

Bridges      for  payment  to  the  plaintiff  by  the  defendant  of  all  arrears  of 

The^Com-    ®^'^^T  ^^  ^^^^  ^^^  of  such  order  for  payment,  or  alternatively,  a  " 

MON  WEALTH,  suui  of  uioncy  ecjuivalent  to  the  whole  salary  the  plaintiff  would  ; 

have  received,  or  have  been  entitled  to  receive,  up  to  the  date  of  ^ 

such  order  had  he  not  been  deprived  of  his  salary  as  aforesaid :  i 

and  (d)  such  other  declaration  or  order  as  the  Court  may  deem 

proper  or  necessary." 

By  their  defence  the  defendants  alleged  {inter  (r//V/)that:— "(3) 
On  the  21st  December  1905  the  plaintiff  was  pursuant  to  sec  46 
of  the  Commonwealth  Public  Service  Act  1892  charged  with  the 
offence  of  improper  conduct,  and  was  thereupon  suspended  by  the 
Chief  Officer  of  the  Department  of  the  Postmaster-General,  and, 
having  been  f orthwitli  furnished  by  the  Chief  OflBcer  with  a  copy 
of  such  charge  and  required  to  forthwith  state  in  writing  whether 
he  admitted  or  denied  the  truth  of  such  charge  and  to  give  any 
explanation  in  writing  as  to  such  offence  for  the  consideration  of 
such  officer,  the  plaintiff  in  writing  admitted  the  truth  of  such 
charge,  and  the  said  Chief  Officer  recommended  the  dismissal  of 
the  plaintiff,  and  the  Commissioner  submitted  for  the  considera- 
tion of  the  Governor-General  a  report  recommending  that  the 
plaintiff  be  dismissed  from  the  Public  Service,  and  the  Governor- 
General  by  order  in  council  on  the  23rd  January  1906  dismissed 
the  plaintiff  from  the  said  Service." 

By  further  particulars  of  the  defence  it  was  stated  that  the 
plaintiff  on  21st  December  1905,  admitted  in  writing  the  truth 
of  the  charge,  that  the  Chief  Officer  on  21st  December  1905 
recommended  the  dismissal  of  the  plaintiff,  and  that  on  10th 
January  190G  the  Commissioner  submitted  for  the  consideration 
of  the  Governor-General  a  report  recommending  that  the  plaintiff 
be  dismis.sed  from  the  Public  Service. 

By  his  reply  the  plaintiff  (inter  alia)  alleged  that,  on  23rd 
December  1905,  by  a  letter  addressed  to  the  Chief  Officer,  h^ 
withdrew  his  admission  of  the  truth  of  the  charge  and  requested 
that  a  Board  should  be  appointed  to  hear  the  charges  allegea 
against  him.     The  plaintiff  further  by  demurrer  (par.  6)  said 
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,t  the  facts  alleged  in  the  defence,  even  if  true,  showed  no   ^-  ^-  <>'  ^ 

fence  to  the  plaintiflTs  claim  for  that : — 

'('f)  No  facts,  or  no  sufficient  facts,  are  alleged  which  enabled      Uriuobb 

empowered  the  said  Chief  Officer  to  recommend  the  dismissal    the^Com- 
!«( the  plaintiff. 

Uh)  No  facts,  or  no  sufficient  facts,  are  alleged  which  enabled 

empowered  the  said  Commissioner  to  submit  for  the  considera- 
[tion  of  the  Governor-General  a  report  recommending  that  the 

intiff  be  dismissed  from  the  said  Public  Service. 

*(f')  No  facts,  or  no  sufficient  facts,  are  alleged  which  enabled 

empowered  the  Governor-General  to  dismiss  the  plaintiff  from 
said  Public  Service. 

'(d)  No  power  or  authority  is  alleged  under  which  the  said 
jWs  referred  to  in  paragraphs  (a)  (6)  and  (c)  hereof,  or  any  of 

em,  were  done  by.  the  said  Chief  Officer,  the  said  Commissioner, 
the  said  Governor-General  respectively. 

"1^)  There  was  in  fact  no  power  or  authority  under  the  said 
Kc46,  or  at  all,  under  which  the  said  acts  referred  to  in  para- 
paphs  (a)  (6)  and  (c)  hereof,  or  any  of  them,  could  have  been  done 
W  the  said  Chief  Officer,  the  said  Commissioner,  and  the  said 
Covemor-General  respect  i  vely . 

"*(/)  Xo  facts  are  alleged  (if  any  could  be  alleged)  which  de- 
prived the  plaintiff  of  his  right  to  have  the  charges  alleged  against 
lim  properly  and  lawfully  dealt  with  under  the  said  sec.  46,  and 
{ifit^ralia)  to  have  the  charges  alleged  against  him  referred  to  a 
«*rd  of  Inquiry  duly  constituted  as  provided  in  sub-sec.  4  of 
the  said  section  for  investigation  and  report  before  any  recom- 
iD^dation  for  his  dismissal  from  the  said  Public  Service  could  be 


"0/)  That  the  charges  against  the  plaintiff  were  not  properly 
«nd  lawfullv  dealt  with  under  the  said  sec.  46." 

wf 

The  matter  counng  before  Higgins  J.  it  was  ordered . — 
"(«)That  the  issues  of  law  raised  by  the  said  demurrer  to  the 
a^'fence  (being  paragraph  6  of  the  said  reply)  and 
"(i)  That  the   following  question  of  law  that  is  to  say: — 
Assuming  the  allegations  in  par.  3  of  the  defence  and  the  par- 
Wars  thereunder  are  true,  and  that  on  the  23rd  December  1905 
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H.  C.  OF  A.  the  plaintiff  by  letter  addressed  to  the  Chief  Officer  withdrew  his  " 
said  admission  of  the  truth  of  the  charge  and  requested  that  a 

Bbidobs     Board  should  be  appointed  to  hear  the  charges  alleged  against  . 
The^Com-    ^™'  ^®  there  a  good  defence  to  the  action  ? ' 

MONWBALTH.      «  Bc  disposed  of  and  decided  before  tlie  trial  of  the  issues  of  : 

fact  herein,  and  by  consent  of  both  parties  be  so  disposed  of  and  . 

decided  by  the  Full  Court."    .  i 


I 


Cohen,  for  the  plaintiff.  The  plaintiff  was  entitled  underset 
46  of  the  Commonu^aWi  Public  Service  Act  1902  to  have  the 
charge  against  him  inquired  into  by  a  Board.  ." 

The  authority  given  by  sec.  46  (5)  to  the  Grovemor-General  to  j 
dismiss  an  officer  "  if  any  such  charges  are  admitted,"  can  only  be  j 
exercised  if  the  charge  is  admitted  before  the  Board  as  provided 
by  sec.  46  (4),  and  not  where  there  has  been  an  admission  made 
under  sec.  46  (2)  (6).  Whether  there  is  or  is  not  an  admission  of 
the  charge  under  sec.  46  (2)  (6),  and  the  offence  is  in  the  opinion 
of  the  Cliief  Officer  a  serious  one,  there  must  be  an  inquirj'  by  a 
Board.  At  any  time  before  the  matter  is  finally  dealt  with  an 
officer  who  has  admitted  a  charge  made  against  him  may  with- 
draw his  admission,  just  as  in  a  criminal  matter  the  accused  may 
withdraw  his  plea  at  any  time  :  it  v.  Plumvier  (1) ;  ArchbdaB 
Criminal  Pleading,  23rd  ed.,  p.  186. 

[He  also  referred  to  Coinmonwealth  Public  Service  Ad  1902, 
sees.  48,  49,  50;  Public  Service  Act  1890  (Vict.),  sees.  5-14,124 
et  seq, ;  PiMic  Service  Act  1895  (N.S.W.),  sec.  49.] 

Duffy  K.C.  (with  him  Rofnusmi),  for  the  defendants.  There  is 
no  analogy  between  a  plea  of  guilty  and  an  admission  or  w^ 
truth  of  a  charge  under  sec.  46.  Sec.  46  (5)  covers  all  cases  oi 
admission  of  the  truth  of  a  charge  because  there  is  no  lin»^  ^ 
the  small ness  of  the  penalty  which  may  be  imposed. 

Cohen  in  reply. 

Cin\  adv.  mi- 

Barton  J,  read  the  following  judgments  of  Griffith  C'J' 
Barton  J.,  and  O'Connor  J. : — 

(1)  (I902)2K.B.,339. 
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Griffith  C. J.     This  is  an  action  brought  by  a  public  servant  ^'  C-  ^'  ^' 
of  the  Commonwealth  claiming  damages  for  wrongful  dismissal. 
The  defendants  set  up  by  way  of  defence  that  the  plaintiff,  having     Bbid«es 
been  charged  with  an  offence  within  the  meaning  of  the  Comvion-    the^Com- 
weaUh  Public  Service  Act  1902  (No.  6  of  1902)  admitted  in  monwbaltu. 
writing  the  truth  of  the  charge,  whereupon  the  Chief  Officer  of    Griffith  o. j. 
his  department  recommended  his  dismissal,  that  the  Commissioner 
submitted  to  the  Governor-General  a  report  recommending  his    ♦ 
dismissal  from  the  public  service,  and  that  the  Governor-General 
thereupon  dismissed  him.     To  this  defence  the  plaintiff  demurred, 
sabstantially  on  the  ground  that  he  was  entitled  before  dismissal 
to  have  the  charge  referred  to  a  Board  of  Inquiry  for  investiga- 
tion and  report. 

The  question  whether  he  was  so  entitled  depends  upon  the 
proper  construction  to  be  given  to  sec.  46  of  the  Act,  which  deals 
with  the  discipline  of  the  Service.     Sub-sec.  1  enacts  that  if  any 
officer  is  guilty  of  a  breach  of  the  provisions  of  the  Act  or  any 
regulation  thereunder^  or  is  guilty  of  any  of  several  acts  or  omis- 
sions specifically  enumerated,   "  such  officer  shall  be  guilty  of 
an  offence  and  shall  be  liable  to  such  punishment  as  may  be 
determined  upon  under  the  provisions  of  this  section."     Having 
thus  defined  what  is  to  be  deemed  an  offence  on  the  part  of  a 
public  servant,  the  section  proceeds  to  prescribe  the  manner  in 
which  the  officers  charged  with   the  commission  of  offences  are 
to  be  dealt  with.     These  provisions,  however,  do  not  extend  to 
officers  in  the   Administrative   Division  of   the  Service,   which 
includes  the  Permanent  Heads  and  Chief  Officers  of  departments 
and  other  officers  specially  included  in  that   Division   by   the 
Governor-General,  and  with  respect  to  whom  separate,  and  in 
some  respects  different,  provision  is  made  by  sec.  47. 

Sub-sec.  2  of  sec.  46  provides  that  an  officer  (not  being  an 
officer  included  in  the  Administrative  Division)  charged  with  the 
commission  of  an  offence — 

[d)  may  in  the  case  of  minor  offences  against  discipline  be 
roprimanded  or  cautioned  by  the  Chief  Officer  (i.e.,  the  Chief 
Officer  in  the  State  of  the  department  in  which  he  is  employed), 
or  by  any  other  officer  having  power  to  suspend  in  that  office  or 
place;  or 
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H.  C.  OF  A.       (ft)  for  any  such  offence  whatever,  (i.e.,  for  any  of  the  offences 

^'        enumerated  in  sub-sec.  (1),)  may  be  temporarily  suspended  by  the 

Bkiooss     Chief  Officer,  or  in  emergent  cases  by  any  officer  entrusted  with 

T    '^c         power  of  suspension,  who  must  in  such  cases  report  to  the  Chief 

MONWEALTH.  Officcr.      Thc  suspending  officer  or  the   Chief    Officer  is  then 

Griffith  C.J.     required  forthwith  to  "  furnish  the  offending  officer  with  a  copy 

of  the  charge  on  which  he  is  suspended,  and  require  him  to  forth- 

«  with  state  in  writing  whether  he  admits  or  denies  the  truth  of 

such  charge,  and  to  give  any  explanation  in  writing  as  to  such 

offence  for  the  consideration  of  tlie  Chief  Officer." 

A  suspended  officer  so  called  upon  has,  therefore,  three  courses 
open  to  him:  (1)  He  may  admit  the  charge  aimpliciter;  (2)  he 
may  deny  it  simpliciter ;  or  (3)  he  may  give  an  explanation, 
i.e.,  give  his  version  of  the  facts,  which  may  amount  to  an 
argumentative  admission  or  denial  of  the  charge  itself.  It  is 
plain  that  this  procedure  is  prescribed  as  the  initial  step  towards 
ascertaining  the  guilt  or  innocence  of  the  alleged  offender,  with  a 
view  to  the  consequences  which  follow  in  either  case. 

Sub-sec.  (3)  is  as  follows  : — 

"  On  consideration  of  such  explanation  if  any  the  Chief  Officer 
if  of  opinion  that  the  alleged  offence  has  not  been  cojnmitted  may 
remove  such  suspension,  or  if  of  opinion  that  the  alleged  offence 
has  been  committed  by  such  officer  but  is  not  of  so  serious  a 
nature  that  an  investigation  thereof  should  be  made  by  a  Board 
of  Inquiry  may  reprimand  or  caution  such  officer,  and  remove 
the  suspension  or  in  his  discretion  fine  him  any  sum  not  exceed- 
ing Ten  pounds." 

It  will  be  observed  that  this  sub-section  deals  with  "  alleged  " 
offences — a  term  quite  inapt  to  describe  admitted  offences — and 
further  that  the  case  of  an  accused  officer  who  admits  or  denies 
the  charge  aimpliciter  is  not  expressly  mentioned.  But  1  think 
the  introductory  words  nmst  be  read  as  meaning  that  the  Chief 
Officer  is  to  consider  the  reply  of  the  accused  officer,  including 
his  explanation,  if  any.  The  power  of  the  Chief  Officer  under 
this  sub-section  is  limited  to  two  classes  of  cases:  (1)  those  in 
which  he  is  of  opinion  that  the  offence  has  not  been  committed, 
and  (2)  those  in  which  he  is  of  opinion  that  it  has  been  com- 
mitted but  is  not  of  so  serious  a  nature  as  to  demand  an  investi- 
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^tion  by  a  6oai*d  of  Inquiry.     Here  it  may  be  remarked  that   H-  C.  of  A. 
the  words  "  if  of  opinion  that  the  alleged  offence  has  not  been 
committed"   would   be  absurd  if  applied  to  a  case  when  the     Bbidqbs 
accused  officer  simply  admits  the  charge.     They  appear  to  mean    xhe^Com- 
that  if,  notwithstanding  a  denial  or  explanation,  the  Chief  Officer  monwkalth. 
is  of  opinion  that  the  alleged  offence  has  been  committed,  but  is    Griffith  o.j. 
<if  a  trivial  character,  he  may  decide  the  question  of  guilt  sum- 
marily.    They  may,  perhaps,  include  also  a  case  when  the  offence 
is  admitted  and  he  forms  the  same  opinion  as  to  its  character. 
But  they  do  not  in  terms  apply,  nor  do  I  think  that  they  should 
le  construed  as  applying,  to  a  case  when  the  offence  is  admitted 
^imjiiciter,  and  he  is  of  opinion  that  it  is  not  one  as  to  which 
he  should  exercise  his  power  of  summary  punishment.     If  the 
functions  of  the  Board  of  Inquiry  referred  to  in  the  next  sub- 
jection were  to  award  punishment,  different  considerations  would 
arise.    But,  as  I  will  show  directly,  the  functions  of  the  Board 
have  nothing  to  do  with  punishment. 

The  case  may  be  one  of  a  third  class,  namely,  (3)  cases  in 
which  the  Chief  Officer  is  of  opinion,  notwithstanding  denial, 
that  the  offence  has  been  committed,  and  is  of  so  serious  a  nature 
that  an  investigation  should  be  made  by  a  Board  of  Inquiry 
instead  of  being  summarily  decided  by  himself.  Sub-sec.  (4) 
a«x)rdingly  proceeds  to  deal  with  this  case,  and  provides  that,  if 
the  Chief  Officer  considers  the  case  to  be  one  of  that  class,  he  may 
further  suspend  the  officer  and  refer  the  charge  to  a  Board  of 
Inquiry  for  investigation  and  report.  The  sub-section  then 
enacts  as  follows  : — 

"  And  if  such  suspended  officer  does  not  in  writing  admit  the 
truth  of  the  charges  made  against  him  such  Board  shall  inquire 
as  to  the  truth  of  such  charges.  Every  such  Board  shall  after 
fully  hearing  the  case  report  to  the  Chief  Officer  the  proceedings 
and  evidence  taken  and  their  opinion  thereon." 

It  is,  I  think,  clear  that  the  words  "  if  such  suspended  officer 
does  not  in  writing  admit  the  truth  of  the  charges,"  as  here  used, 
refer  to  an  admission  to  be  made  before  the  Board  itself.  If  such 
*n  admission  is  made,  the  duty  of  the  Board  to  "  inquire  as  to  the 
truth"  of  the  charge  no  longer  continues,  but  they  must,  ex 
ii^ce«*ito<e,  report  the  admission.     If  the  admission  is  made  at 
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H.  C.  OF  A.  the  outset  of  the  proceedings  before  the  Board,  this  is  all  that 
^^^       they  need  do.     If,  however,  it  is  made  at  a  later  stage,  they  must 
Bridges     report  the  proceedings  and  evidence,  so  far  as  they  have  gone, 
The^Com-     ^^^^  their  opinion  thereon. 

MONWKALTH.  It  is  contcndcd  by  the  plaintiff  that  the  duty  of  the  Board  to 
oriflith  C.J.  report  the  proceedings  and  evidence  and  their  opinion  thereon 
imports  an  obligation  to  take  evidence  and  form  an  opinion  in 
every  case,  whether  the  truth  of  the  charge  is  admitted  before 
the  Board  at  the  outset  or  not.  Possibly  this  construction  is  open 
in  cases  which  have  been  referred  to  a  Board,  although  I  do  not 
think  it  is  the  correct  one.  But  it  is  further  contended  that  the 
obligation  to  report,  and  consequently  the  necessity  to  refer  the 
matter  to  a  Board  for  report,  exists  in  all  cases,  whether  the 
accused  officer  has  or  has  not  admiked  the  truth  of  the  charge  to 
the  suspending  officer.  It  seems  to  me  that  there  is  a  fatal  gap  in 
this  argument. 

Thus  far  the  legislature  has  been  dealing  with  the  definition  of 
offences  and  the  ascertainment  of  guilt,  and  has  made  two  distinct 
provisions  with  regard  to  admissions  of  guilt  by  the  accused 
officer.  He  may  make  an  admission  in  writing  when  informed 
of  the  charge  at  the  time  of  his  suspension,  or,  having  denied  the 
charge  at  that  time,  he  may,  if  the  charge  has  been  referred  to  a 
Board  of  Inquiiy,  admit  it  in  writing  before  the  Board.  It  is  not 
easy  to  suggest  why,  when  he  lias  once  made  a  written  admission 
of  guilt,  it  should  be  necessary  for  him  to  make  it  again  before 
the  Board  of  Incjui^^^ 

In  sub-sec.  (5)  the  Act  deals  with  the  question  of  punishment 
That  sub- section  is  as  follows : — 

"  If  any  such  charges  are  admitted  or  are  found  by  the  Board 
of  Inquiry  to  be  proved,  then  on  the  recommendation  of  the  Chief 
Officer  the  Permanent  Head  may  subject  to  the  regulations  impose 
a  penalty  upon  such  offending  officer  or  may  deprive  him  of  his 
leave  of  absence  during  a  specified  period,  or  the  Commissioner 
may  according  to  the  nature  of  the  offence  reduce  such  officer  to 
a  lower  class  or  grade  and  salary  or  wages  or  the  Governor- 
General  may  dismiss  such  officer  from  the  Public  Service  or 
require  him  to  resign.'* 

Sub-sec.  (())  provides  that  if  "  none  of  such  charges  "  are  found 
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by  the  Board  to  be  proved  the  suspension  of  the  officer  shall  be    ^'  C.  of  A. 
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immediately  removed  by  the  Chief  Officer. 

It  is  to  be  observed  that  by  sub-sec.  (5)  the  award  of  punish-      Bridges 
ment  is  left  entirely  in  the  hands  of  the  designated  officer,  the    xh/com- 
Permanent  Head,  the  Commissioner,  or  the  Governor-General,  as  monwealth. 
the  case  may  be,  according  to  the  extent  of  the  punishment    Griffith  o.j. 
recommended   by   the   Chief   Officer,  and   that  the   Board  has 
nothing  to   do   with   the   matter.      This   consideration,   in   my 
opinion,  negatives  the  suggested  necessity  for  an  inquiry  by  a 
Board  to  enable  the  sentencing  authority  to  awaiti  the  punish- 
ment     In  either  case  the  punishment  is  to  be  awarded  on  the 
recommendation  of  the  Chief  Officer,  to  whom,  and  not  to  the 
sentencing  officer,  the  report  of  the  Board,  if  any,  is  required  to 
be  made.    And  it  is  to  be  presumed  that  the  sentencing  authority 
will  take   proper  steps  to  ascertain  all   relevant  facts  before 
awarding  punishment. 

We  are  invited  by  the  plaintiff  to  hold  that  the  words  "  If  any 
such  charges  are  admitted  "  refer  only  to  an  admission  before  a 
6oai*d.    That  is  not  the  pi'ivid  facie  meaning  of  the  words.    The 
legislature  having,  as  already  pointed  out,  made  provision  for 
making  written  admissions  under  two  separate  sets  of  circum- 
stances, introduces   the   provisions  as  to  punishment  with  the 
words : — "  If  any  such  charges  are  admitted."      This,  I  think, 
means  admitted  in  accordance  with  the  preceding  provisions  of 
the  Act.      It  would,  in  my  opinion,  require  very  strong  evidence 
from  the  context  to  show  that  words  which  are  general  in  form 
ought  to  be  limited,  as  suggested,  to  one  only  of  the  two  cases 
of  admission.     But  the   context,   so   far   from   supporting  the 
suggested  limitation,   seems  to    negative   it.      I   have   already 
pointed  out  that  the  legislature  has  dealt  with  three  separate 
subjects,  the  detinition  of  offences,  the  ascertainment  of  the  truth 
of  a  charge,  and  the  award  of  punishment,  and  that  sub-sec.  (5) 
deals  with  the  last  subject  only.      For  that  purpose  it  is  jrrivid 
facie  unimportant  whether  the  fact  of  guilt  is  ascertained  by 
admission  or  proof,   and,   in   the    case    of   admission,   equally 
unimportant  whether  the  admission  is  made  at  one  stage  of  the 
proceedings  or  another.     This  view  is  strongly  confirmed  hy  sec. 
47,  which,  as  already  stated,  makes  special  provision  for  the  case 
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fl.  C.  OF  A.  of  officers  of  the  Administrative  Division  charged  with  oifences. 
In  their  case  suspension  must  be  made  by  a  Minister,  and  there  is 
Bridgks      ^^  provision  for  a  preliminary  charge  and  admission  or  denial: 
The'^Com-     ^^^  ^   Board   of   Inquiry   must  in  every  case  be  appointed  to 
MONWKALTH.  invcstigatc  and  report.      It  is  then  provided  that  "  if  such  sus- 
Grifflth  (\j.    pended  officer  does  not  in  writing  admit  the  truth  of  the  charges 
.    .    .   such  Board  of  Inquiry  shall  inquire  into  the  truth  of  such 
charges,  and  after  fully  hearing  the  case  shall  report  to  the  Com- 
missioner their  opinion  thereon."     If,  however,  the  officer  admits 
in  writing  the  truth  of  the  charge  it  would  be  no  longer  necessary 
for  them  to  inquire  into  the  truth,  although  in  some  cases  it  might 
be  proper  for  them  to  repoH  their  opinion.   The  difference  between 
the  procedure  under  these  two  sections  excludes  the  notion  that 
the  provisions  were  intended  to  be  identical,  which  is  the  conclu- 
sion that  would  follow  from  the  plaintiff's  argument  that  no  etfect 
is  to  be  given  to  an  admission  in  writing  made  on  the  occasion  of 
a  statement  of  the  charge  upon  suspension. 

For  these  reasons  I  am  of  opinion  that,  when  an  officer  on 
being  suspended  and  being  furnished  with  a  copy  of  the  charge 
admits  the  charge  in  writing,  the  charge  is  admitted  within  the 
meaning  of  sub-sec.  (5),  and  that  thereupon  on  the  recommendation 
of  tlie  Chief  Officer  the  consequences  prescribed  by  that  sub-sec- 
tion as  to  punishment  follow  as  of  course,  and  without  any 
further  proceedings.  I  think  therefore  that  the  demurrer  to  the 
defence  must  be  overruled. 

An  objection  was  taken  that  sub-sec.  (5)  does  not  recjuire  or 
empower  the  Commissioner  to  submit  to  the  Governor-Geneml  a 
report  recommending  the  dismissal  of  a  public  servant  in  such  a 
case.  Sec.  5  (1)  of  the  Act  requires  the  Commissioner  to 
"  submit  for  the  consideration  of  the  Governor-General  reports  as 
to  any  matters  requiring  to  be  dealt  with  by  the  Goveraor- 
General "  under  the  Act,  and  the  dismissal  of  a  public  servant 
under  sec.  46,  which  can  only  be  made  by  the  Governor- Geneml, 
appears  at  first  sight  to  be  such  a  matter.  If,  however,  sec.  5 
does  not  apply  to  the  case,  still  the  recommendation  of  the  Chief 
Officer  under  sec.  46  must  be  transmitted  to  the  Governor- 
General  through  some  channel ;  and,  whether  the  Commissioner 
is  the  usual  departmental  channel  for  such  transmission  or  not, 
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the  powers  of  the  Governor-General  cannot  be  affected  by  the  H.  C.  of  a. 
adoption  of  an  erroneous  mode  of  transmission.     Nor  can  they 
be  affected  in  any  view  by  the  advice  of  the  Commissioner  being     Bridges 
obtained  before  punishment  is  awarded.  ^    /'• 

A  further  question  of  law  has  been  referred  to  the  Court,  monwealth. 
namely,  whether  an  admission  in  writing  of  the  truth  of  a  charge  Griffith  c.j. 
made  by  the  suspended  officer  can  be  withdrawn  by  the  accused 
of  his  own  motion  and  w^ithout  the  consent  of  the  Government. 
In  my  opinion  it  cannot.  I  think  that,  as  soon  as  the  charge  has 
been  admitted,  the  liability  to  the  consequences  prescribed  by 
sub-sec.  (5)  of  sec.  46  follows  automatically.  No  doubt  the  Gov- 
ernment could — nor  do  I  doubt  that  in  a  proper  case  they  would 
—allow  the  admission  to  be  withdrawn.  But  I  think  that  this 
would  be  as  a  matter  of  grace,  and  not  of  right.  The  analogy  of 
a  plea  of  guilty  to  an  indictment,  although,  like  most  analogies, 
imperfect,  is  I  think  very  close.  I  am,  therefore,  of  opinion  that, 
even  if  the  plaintiff,  as  he  alleges,  wrote  a  letter  withdrawing  his 
admission  of  guilt,  and  requesting  the  appointment  of  a  Board 
of  Inquiry,  the  facts  alleged  by  the  defendants  show  a  good 
defence  to  the  action. 

I  desire  to  add  that  I  have  had  an  opportunity  of  reading  the 
judgment  prepared  by  my  Brother  O'Connor,  and  that  I  entirely 
concur  in  the  independent  reasoning  by  which  he  arrives  at  the 
same  conclusion. 

There  must  be  judgment  for  the  defendants  with  costs. 

Barton  J.  The  plaintiff  was  an  officer  in  the  telegraph  branch 
of  the  Postal  Department  of  the  Commonwealth.  On  the  23rd  of 
January  1906  he  was  dismissed  from  the  Public  Service.  The 
ground  of  action  is  that  the  dismissal  as  carried  out  was  wrongful 
and  illegal.  He  claims  to  be  reinstated  and  to  be  paid  all  salary 
which  would  have  been  payable  to  him  but  for  his  suspension  on 
the  21st  December  1905.  In  the  alternative  he  claims  damages 
for  the  alleged  wrongful  and  illegal  dismissal.  The  defence  is 
baaed  on  the  46th  section  of  the  GoviTnomvealth  Public  Service 
Act  1902.  It  alleges  that  on  the  21st  of  December  1905  the 
plaintifi  was  charged  with  improper  conduct  (an  offence  within 
that  enactment),  and  was  thereupon  suspended   by   the   Chief 
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H.  C.  OF  A.   Officer ;  that  he  was  at  once  furnished  witli  a  copy  of  the  charge 
'■        against  him,  and  required  to  state  in  writing  whether  he  admitted 
Bridges     or  denied  the  truth  of  the  charge  and  to  give  any  explanation  in 
Thb'com-     writing  for  the  Chief  Officer's  consideration  ;  that  the  plaintiff 
MONWKALTH.  admitted   in  writing  the   truth   of  the  charge ;  that  the  Chief 
Barton  J       Officcr  rccommeudcd  the  dismissal  of  the  plaintiff,  and  the  Com- 
missioner submitted  for  the  consideration  of  the  Governor-General 
in  Council  a  report  recommending  the  plaintifi^s  dismissal ;  that 
by  Order  in  Council  he  was  dismissed  accordingly.      There  is  a 
demurrer,  by  which  it  is  set  up  (a)  that  the  defence  does  not 
allege  any  facts  or  any  power  or  authority  which  justify  (i.)  the 
Chief  Officer's   recommendation,  or  (ii.)  the  submission  by  the 
Commissioner  of  his  report  and  recommendation,  or  (iii.)  the  dis- 
missal by  the  Governor-General   in  Council ;   and  (6)  that  the 
statement  of  claim  does  not  allege  anything  to  justify  the  deprival 
of  the  plaintiff  of  his  right  to  have  the  charges  properly  and  law- 
fully dealt  with  under  sec.  46,  and  to  have  them  referred  to  » 
Board  of  Inquiry  under  sub-sec.  (4)  of  that  section  for  investiga- 
tion and  report  before  any  recommendation  for  the  plaintiff's 
dismissal  could  be  made. 

With  the  demurrer  Higgina  J.  has  referred  to  the  Full  Court 
a  question  of  law  arising  out  of  the  plaintiff"  s  reply.  In  this  the 
plaintiff  maintains  that,  assuming  the  allegations  of  the  defence 
to  be  true,  and  assuming  that  two  days  after  the  charge,  the 
written  admission  of  its  truth,  and  the  suspension  (which  all 
occurred  on  the  same  day)  the  plaintiff  by  letter  addressed  to  the 
Chief  Officer  withdrew  his  admission  of  the  truth  of  the  charge 
and  requested  that  a  Board  should  be  appointed  to  hear  the 
charges  against  him,  there  is  no  defence  to  the  action. 

The  broad  question,  as  Mr.  Cohen  put  it  in  argument,  is  whether 
the  plaintiff  could  be  dealt  with  at  all  without  the  reference  of 
the  charge  against  him  to  a  Board  to  investigate  and  report  not- 
withstanding his  written  admission  of  guilt,  withdrawn  or  not 
withdrawn.  The  plaintiff  contends  that,  if  there  is  such  an 
admission,  the  case  must  still  go  before  a  Board,  so  that  they 
may  inquire  into  all  the  circumstances  surrounding  the  commis- 
sion [of  the  offence,  and  may  report  to  the  Chief  Officer  before 
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he  makes   his   recommendation   to  the   proper  authority  as  to  ^'  C-  ®'  ^• 
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ponishment.  ^_^ 

Ihe  matter  cannot  be  decided  without  close  consideration  of     Bridois 
the  Commontvealth  PvMic  Service  Act,  and  especially  of  sec.  46.    xhe^Com- 
That  section  is  rather  obscurely  drawn,  but  I  think  the  plaintiffs  monwbalth. 
contention  is  dependent  on  the  obscurities,  and  that  the  text  of  the      Barton  j. 
section  as  a  whole  is  against  him.     The  enactment  is  divided  into 
six  sub-sections.     The  first  sets  out  the  offences  by  officers  which 
aie  to  be  dealt  with  under  the  section.     Among  them  is  improper 
conduct,  the  offence  with  which  the  plaintiff  was  charged.     Sub- 
sea  (2)  is  confined,  with  the  rest  of  the  section,  to  officers  other 
than  those  in  the  Administrative  Division  of  the  Service.     The 
plaintiff  belongs  to  the  Clerical  Division,  see  sees.  15  and  16. 
Paragraph  (a)  of  sub-sec.  (2)  deals  with  minor  offences  against 
discipline,  and  we  are  not  concerned  with  it  in  this  case.     By 
paragraph  (6)  the  Chief  Officer  may  temporarily  suspend  an  officer 
charged  with  any  offence  mentioned  in  sub-sec.  (1),  and  must  then 
forthwith  furnish  him  "  with  a  copy  of  the  charge  on  which  he 
ia  SQspended,  and  require  him  to  forthwith   state  in   writing 
whether  he  admits  or  denies  the  truth  of  such  charge,  and  to 
give  any  explanation  in  writing  as  to  such  offence  for  the  con- 
sideration of  the  Chief  Officer."     It  must  be  observed  at  this 
stage  that  all  these  requirements  were  fulfilled  on  the  part  of  the 
Cliief  Officer,  And  that  the  plaintiff  stated  in  writing  that  he 
admitted  the  truth  of  the  charge.     But  he  does  not  appear  to 
have  made  any   written  or  other  "  explanation."     If  by  an 
exphmation  a  defence  is  meant,  he  could  not  well  couple  it  with 
his  confession.  ^ 

Still  examining  the  section,  one  must  now  note  that  sub-sec.  (3) 
^^gins  with  the  words : — "  On  consideration  of  such  explanation, 
^  any."  It  is  at  first  sight  confined  to  cases  in  which  the 'officer 
c^Mtfged  has  given  an  explanation  for  the  Chief  Officer  to  consider. 
Whether  an  lexplanation  without  an  express  admission  or  denial 
of  the  truth  of  the  charge — that  is  to  say  a  statement  leaving  it 
to  the  Chief  Officer,  if  he  gives  credence  to  it,  to  infer  guilt  or 
uuiocencefrom  the  facts  stated — would  comply  with  the  exigency 
01  this  sub-section,  it  is  hard  to  say  in  view  of  the  terms  of  sub- 
^^  (2,  (6),  and  the  question  does  not  arise  now.     On  the  other 
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H.  C.  OF  A.  hand,  I  am  of  opinion  that  a  confession  of  guilt,  with  or  without 
'■        explanation,  is  outside  its  terms  altogether.     Unless  that  is  so 
•Bridges      we  must  hold  that  the  Chief  Officer  is  authorized  to  treat  an 
The*Com-    ^^^^^i'*^s5o^  of  guilt  as  a  fiction  (see  the  words  "  if  of  opinion  that 
MONWJEALTii.  thc  allcgcd  offence  has  not  been  committed  "),  or  that,  notwith- 
Bartonj.      Standing  a  plea  of  guilty,  it  is  still  a  matter  for  his  opinion 
whether  the  confessed  offender  has  committed  the  offence  (see 
the  words  "if  of  opinion  that  the  alleged  offence  has  been  com- 
mitted by  such  officer,"  &c.).     That  is  a  construction  too  strange 
to  be  entertained  for  a  moment.     On  the  other  hand,  the  con- 
struction which  eliminates  confessions  from  the  scope  of  the  sub- 
section is  not  only  one  of  plain  sense,  but  is  fortified  by  the 
circumstance   that   the   adjective   "alleged"   in   relation  to  the 
offence  is  first  used  just  where  we  now  find  it,  and  is  adhered  to 
in  sub-sec.  (4)  also  as  to  the  question  of  the  appointment  of  a 
Board  of  Inquiry.     An  offence,  when  confessed,  has  ceased  to  be 
merely  an  "  alleged  "  one.     I  am,  therefore,  of  opinion  that  the 
sub-section  does  not  extend  to  cases  in  which  guilt  lias  been 
admitted. 

Further,  I  think  that  the  phrase,  "  on  consideration  of  such 
explanation,  if  any,"  is  elliptic.  As  the  whole  sub-section  excludes 
admissions,  it  cannot  include  in  its  scope  more  than  the  cases  in 
which  guilt  is  denied,  unless,  indeed,  it  includes  also  the  case 
already  supposed,  of  an  explanation  not  expressly  admitting  or 
denying  the  truth  of  the  charge,  but  stating  facts  from  which  the 
Chief  Officer  may  infer  innocence  or  guilt.  Given  this  as  the  full 
scope  of  sub-sec.  (3),  it  becomes  sensible,  and  it  and  sub-sec.  (4) 
become  sensible  and  consistent  when  read  together,  as  relating  to 
offences  "  alleged  "  and  not  admitted.  Taking  them  together,  we 
find  that  they  deal  with  three  classes  of  cases,  two  of  them, 
which  I  shall  call  (a)  and  {h)  falling  under  sub-sec.  (3),  and  the 
third,  which  I  shall  call  (c),  falling  under  sub-sec.  (4).  The  cases 
in  class  (a)  are  those  in  which  the  Chief  Officer,  on'  considering 
the  defence,  is  of  opinion  that  tlie  offence  "alleged"  (i.e.,  not 
admitted)  has  not  been  committed  by  the  officer.  Result,  removal 
of  suspension.  The  cases  in  class  (6),  still  under  sub-sec  (3),  are 
those  in  which  the  Chief  Officer,  on  considering  the  defence,  is  of 
opinion  that  the  offence  "  alleged  "  {i.e.,  not  admitted)  has  in  fact 
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been  comuiitted   by  the  officer,   but   is   not  serious  enough  to  H.  0.  of  A. 
require  investigation  by  a  Board  of  Inquiry.      Result,  reprimand 
or  caution,  with  removal  of  suspension ;  or  fine  not  exceeding     Brid«e8 
£10  (presumably  also  with  removal  of   suspension,  though  the    i'he'com- 
sub-section  fails  to  say  so).     Then  comes  class  (c),  which  we  find  monwkalth. 
in  sub-sec.  (4).      That  class  consists  of  the  cases  in  which  the      BartooJ. 
Chief  OflScer   is   not  to  adjudicate   or   finally   to  measure  the 
ponishment.      He  must,  of  course,  consider  the  defence  so  far  as 
to  make  up  his  mind  as  to  the  seriousness  of  the  charge ;  and  if 
he  is  then   of   opinion   that    the  oflfence   "  alleged  "   {i,e,,  not 
admitted)  is  so   serious  that  the  question  whetlier  it  lias  been 
committed  w  'iwt  must  be  dealt  with  in  more  solemn  form  than  it 
could  be  under  sub-sec.  (3),  "  he  may  further  suspend  such  officer 
and  forthwith  refer  the  charge  to  a  Board  of  Inquiry    .     .     .  for 
investigation  and  report ;  .     .     .     .   and  if  such  suspended  oflScer 
does  not  in  writing  admit  the  truth  of  the  charges  made  against 
him  such  Board  shall  inquire  as  to  the  truth  of  such  charges**    It 
is  obviously  unnecessary  to  assemble  a  Board  to  inquire  whether 
a  man  is  guilty  or  no,  if  he  has  long  ago — when  first  handed  a 
copy  of  the  charge  by  the  Chief  OflScer  (sub-sec.  (2)  ) — admitted 
his  piilt  in  writing.     The  whole  of  this  sub-section  excludes  such 
a  notion,  although  when  a  Board  has  been  appointed — even  while 
it  is  sitting — an  accused  oflScer  who  has  hitherto  denied  his  guilt 
may  admit  it      If  he  does,  inquiry  into  the  truth  of  the  charge 
will,  of  course,  become  superfluous,  for  then  the  truth  would  be 
already  manifest,  and  the  charge  resolved  into  a  fact.      The  sub- 
section concludes  with  these  words : — "  Every  such  Board  shall 
after  fully  hearing  the  case  report  to  the  Chief  Officer  the  pro- 
ceedings and  evidence  taken  and  their  opinion  thereon."      These 
words  immediately  follow  the  mandate  to  the  Board  to  "  inquire 
as  to  the  truth  of  the  charges  "  where  the  truth  is  not  admitted  in 
writing,  and  cannot  possibly  be  read  to  necessitate  an  inquiry 
where  the  admission  has  been  made.      There  is  no  room  for  the 
contention  that,  unless  a  case  is  dealt  with  under  sub-sec.  (3),  it 
niust  necessarily  go  to  a  Board  under  sub-sec.  (4).      If  there  has 
heen  a  written  admission  of  guilt  in  the  first  instance  the  case  is 
not  provided   for   by   either   of   those  sub-sections.     It  merely 

remains  to  be  dealt  with  under  sub-sec.  (5). 

VOL,  IV.  78 
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H.  C.  or  A.  jf  it  were  nece^ssary  tx)  show  more  clearly  that,  where  guilt  has 
}_^  been  admitted  in  writing  at  the  time  of  suspension  under  sub-sec. 
Bbidou  (2)  (^)>  i^  ^  ^o^  intended  that  the  case  should  be  referred  to  a 
Th/com-  ^^^'^  ^f  Inquiry,  a  consideration  of  sec.  47  would  tend  to  the 
MONWKALTu.  samc  couclusion.  That  section  is  limited  to  oflScers  in  the 
Barton  J.  Administrative  Division  (see  sees.  15,  16) — the  Permanent  Heads 
and  the  Chief  Officers  of  Departments,  with  such  persons  as  may 
be  also  included  by  Order  in  Council  on  the  Commissioner's 
recommendation.  Here,  as  the  Chief  Officer  obviously  cannot 
occupy  the  position  assigned  to  him  by  sec  46  in  dealing  with 
offences,  and  as  the  Minister  is,  properly,  not  called  on  to  under- 
take judicial  functions,  the  officer  is  suspended  by  the  Minister 
and  the  Commissioner,  on  the  charge  and  suspension  being 
reported  to  him,  thereupon  appoints  a  Board  of  Inquiry.  There 
the  Board  has  to  be  appointed  in  all  events,  and  therefore  even  if 
the  officer  has  made  an  admission  after  his  suspension  and  before 
the  Board  is  appointed.  This  section  shows  that  where  the 
legislature  intended  a  Board  to  inquire  in  all  events  it  said  so  in 
unmistakable  terms,  and  a  comparison  of  the  two  sections  will 
show  differences  in  phraseology  so  manifest  that  it  is  impossible 
to  contend  that  where  they  both  apply  to  the  same  subject 
matter  they  are  intended  to  prescribe  identical  processes.  As  in 
sec.  46,  sub-sec.  (4),  however,  where,  after  the  appointment  of  a 
Board,  the  officer  has  not  made  the  written  admission,  inquiry 
must  be  made  into  the  truth  of  the  charge  or  charges,  but,  as  in 
sub-sec.  (4),  there  is  not  a  word  to  show  that  any  inquiry  is  to  be 
made  after  such  an  admission.  The  real  difference  between  the 
two  sections  is  the  plainness  with  which  it  is  provided  in  sec  47 
that  a  Board  is  to  be  appointed  under  any  circumstances  where 
the  office  is  in  the  Administrative  Division,  contrasted  with  the 
restriction  imposed  by  sec  46  on  the  appointment  of  a  Board 
where  the  officer  is  in  any  other  division. 

Reverting  then  to  sec  46,  we  find  that  sub-sec  (5)  provides 
that : — "  It*  any  such  charges  are  admitted  or  are  found  by  the 
Board  of  Inquiry  to  be  proved,"  then  on  the  recommendation  of 
the  Chief  Officer  certain  penal  consequences  may  follow.  The  Per- 
manent Head  may  subject  to  the  Regulations  impose  a  penalty 
on  the  offender,  or  deprive  him  of  leave  for  a  period,  or  the  Com- 
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*  mmoner  may,  according  to  the  nature  of  the  offence,  reduce  him   H-  ^'  o'  ^ 
to  a  lower  class  or  grade,  and  lower  salary  or  wages ;  or  he  may 
be  dismissed,  or  required  to  resign,  by  Order  in  Council.  Bridges 

The  admission  here  referred  to  as  entailing  punishment  may    r^ii^Qoy^. 
be  either  the  admission  referred  to  in  sub-sec.  (2),  occurring  in  monwealth. 
ADSwer  to  the  copy  of  the  charge,  or  it  may  be  the  admission      uurton  j. 
referred  to  in  the  later  part  of  sub-sec.  (4),  occurring  after  the 
appointment  of  the  Board.     There  is  nothing  in  any  part  of  the 
section  or  elsewhere  in  the  Act  to  confine  it  to  one  only  of  these 
two  classes  of  admission,  and  the  fact  that  the  stages  at  which 
they  may  occur  are  different  does  not  seem  to  make  a  difference 
in  their  quality  or  cogency.     One  of  them  is  like  a  plea  of  guilty 
in  summary  proceedings,  the  other  like  the  same  plea  before  a 
higher  Court  after  committal,  and  there  is  some  analogy  between 
the  processes  of  the  section  and  those  pursued  in  the  ordinary 
administration  of  justice,  except  that  in  the  Act  punishment  is 
awarded  by  the  like  authority  in  either  event. 

On  this  part  of  the  case  a  subsidiary  point  was  taken  by  the 
plaintiff  that  the  procedure  was  illegal  because  the  Commissioner 
had  interposed  a  report  recommending  the  Governor-General  in 
Council  to    dismiss   the  plaintiff.      As   the   Chief   Officer   had 
recommended  the  dismissal  and  the  Governor-General  in  Council 
had  that  recommendation,  apparently,  before  him,  I  think  the 
requirements  of  sub-sec.  (5)  were  satisfied,  and  that  the  inter- 
position of  the  Commissioner's  report  and  recommendation  could 
not  invalidate  the  action  taken.     It  is  not  in  accordance  with  the 
practice  of  government  that  the  Chief  Officer  of  a  department  is 
in  direct  communication  with  the  Executive,  and  neither  that 
officer*8  recommendation,  nor  the  Commissioner's  report,  could 
reach  the  Council  without  the  intervention  of  a  Minister.     It 
might  be  as  well  contended  that  the  Minister's  minute  to  the 
Executive,  recommending  the  dismissal,  vitiated  the  proceedings. 
For  the  reasons  given  I  am  of  opinion  that  the  defence  is  good, 
if  proved  as  alleged,  and  that  the  demurrer  must  be  overruled. 

As  to  the  point  of  law  also  referred  to  us,  I  am  of  opinion  that 
the  Chief  Officer  and  the  higher  authorities  were  perfectly 
justified  in  law  in  acting  on  the  admission.      It  is  not  relevant 
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H.  C.  OF  A.   that  a  Criminal  Court  (as  in  R,  v.  Plummcr  (I)  )  has  jurisdiction 

to  allow  the  withdrawal  of  a  plea  of  guilty  and  the  substitution 

Bridges      of  ^^^  of  ^^ot  guilty.      That  power  is  undoubted,  but  supposing 

The^Com-     ^^^  present  case  to  be  analogous  in  principle,  as  probably  it  i>, 

MONWEALTii.  thc  plaintiff'  would  not  have  power  to  withdraw  his  confession 

Barton  J.      without  the  couscut  of  the  authorities.      He  does  not  allege  tlie 

consent  of  any  of  them.     I  cannot  see  how  the  futile  attempt  to 

withdraw  a  confession  entitles  the  plaintiff  to  be  treated  as  if  he 

had  never  pleaded  guilty.      If  the  analogy  of  a  criminal  case  is 

abandoned    by   the   plaintiff,   who   set   it    up   by    citing  R.  v. 

Fluimnev  (1),  still  his  case  is  no  better  on  tlie  reason  of  the 

thing.     I  have  no  doubt  that  in  a  proper  case   the  authorities 

would  allow  an  unguarded  admission  to  be  withdrawn,  but  tliat 

does  not  affect  the  question  of  right  which  we  have  to  determine. 

On  this  (jjuestion,  therefore,  I  think  our  answer  should  be  that 

the  facts  assumed  would  not,  if  true,  impair  the  defence. 

In  tlie  result,  the  plaintiff,  in  my  judgment,  fails   on  both 
points. 

O'Connor  J.  The  questions  of  law  submitted  for  our  decision 
arise  out  of  the  following  facts.  A  charge  of  improper  conduct 
having  been  made  against  the  plaintiff  under  sec.  46  of  the 
Commonwealth  Public  Sem'ice  Act  1902,  he  was  suspended  by  the 
Chief  Officer  of  his  department,  and  having  been  furnished  by 
that  officer  with  a  copy  of  the  charge  and  required  under  sea  46 
sub-sec.  (2)  (b)  to  state  in  writing  whether  he  admitted  or  denied 
the  truth  thereof  and  to  give  any  explanation  in  writing  he 
might  think  fit,  he  in  writing  admitted  that  the  charge  was 
true.  That  written  admission  was  made  and  communicated  by 
the  plaintiff  to  the  Chief  Officer  on  the  21st  December  1905,  who 
on  the  same  day  took  action  on  it  and  recommended  the  plaintiffs 
dismissal.  Two  days  afterwards  the  plaintiff  wrote  to  him  with- 
drawing the  written  admission.  No  effect  was  given  to  the 
withdrawal.  The  Chief  Officer's  recommendation  afterwards 
went  on  to  the  Public  Service  Commissioner,  who  on  the  10th 
January  1906  reported  for  the  consideration  of  the  Governor- 
General   with   the   advice   of  the   Executive   Council  that  the 

(1)  (1902)2K.B.,  :m. 
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plaintiff  should  be  dismissed,  and  he  was  dismissed.    The  plaintiff  ^'  ^-  ^^  A. 

1 007 

now  contends  that  tlic  dismissal  was  wrongful  on  the  ground 

that  he  had  not  admitted  in  writing  to  anj'  Board  of  Inquiry  the      ijridoes 

truth  of  the  charge,  nor  had  it  been  found  by  a  Board  of  Inquiry    r^^^^Q^^^ 

10  have  been  proved.     The  defendants,  conceding  that  the  case  mon wealth. 

was  never   refen*ed    to  a  Board   of  Inquiry,  contend   that  the     oconnorj. 

plaintiffs  written  admission  made  in  answer  to  the  Chief  Officer's 

communication  is  an  admission  of  the  charge  within  the  meaning 

of  sub-sec.  (5)  of  sec.  46.     The  plaintiff  replies  that  the  words  "  If 

any  such  charges  are  admitted  "  in  that  sub-section  do  not  refer 

to  such  an  admission,  but  to  a  written  admission  under  sub-sec. 

(4),  and  argues  that  the  only  written  admission  which  would 

justify  his  dismissal  is  a   written   admission   made   to  a  duly 

constituted  Board  of  Inquiry.     He  further   urges  that  he  was 

entitled  to  withdraw  his  admission  at  any  time  before  it  had 

i)een  finally  acted  on  by  the  Governor-General  in  Council,  and 

that,  as  it  was  withdrawn  before  that  stage  had  been  reached, 

there  was  not  in  existence  any  admission  by  him  of  the  truth  of 

the  charge  at   the   time   when   dismissal   wa.s   ordered  by  the 

Executive  Council.     We  have  now  to  determine  whether   the 

plaintiffs  contentions  are  sustainable. 

To  my  mind  there  is  no  ambiguity  in  the  language  of  sec.  46. 
Construing  the  w^ords  in  sub-sec.  (5)  "  If  any  such  charges  are 
admitted  "  according  to  their  ordinary  meaning  in  the  context  in 
which  they  stand,  they  are  capable  of  including  a  written 
admission  to  the  Chief  Officer  under  sub-sec.  (2)  (b)  as  well  as  a 
written  admission  to  the  Board  of  Inquiry.  But,  as  an  ambiguity 
has  been  suggested,  it  will  be  well  to  see  what  light  can  be 
thrown  on  the  meaning  of  the  words  by  a  consideration  of  the 
purpose  and  scope  of  the  group  of  sections  in  which  sec.  46 
<*cuTs  and  of  the  law  as  it  existed  in  the  States  before  the 
pawing  of  the  Act  under  consideration. 

llntil  comparatively  recent  years  the  common  law  incidents  of 
s^i'^ice  under  the  Crown  attached  to  all  contracts  of  employment 
"1  the  Public  Service  of  the  States.  One  of  these  incidents  was 
that  the  public  servant  held  office  only  during  the  plea^sure  of  the 
frown,  and  that  it  was  the  right  of  the  Government  to  dismiss 
him  with  or  witliout  cause  at  any  time  it  thought  fit.     But  since 
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H.  C.  OF  A.   1374  in  all  Statutes  regulating  State  Public  Services  this  common 
ion? 

'        law  incident  of  employment  under  the  Crown  has  been  modified 

BRID0K8  to  a  certain  extent.  The  Victorian  Act  of  1890  and  the  Kew 
The*Com-  South  Wales  Act  of  1895  may  be  taken  as  examples;  their 
MONWKALTu.  provisious  in  this  respect  are  practically  identical.  They  leav^ 
ocounor  J.  the  right  of  the  Government  to  dismiss  for  any  cause  other  than 
misconduct  as  at  common  law^,  but  provide  that  no  Government 
may  dismiss  a  public  serv^ant  for  misconduct  without  givmg  him 
an  opportunity  of  disproving  the  charge.  In  giving  these  rights 
the  several  Statutes  lay  down  the  procedure  to  be  followed,  and 
it  was  decided  by  the  Privy  Council  in  Goidd  v.  Stuart  (1)  that 
the  right  of  the  public  servant  to  demand  that  the  procedure 
shall  be  followed  becomes  in  such  cases  a  term  of  the  contract  of 
employment.  To  make  these  rights  effective  it  is  essential  to 
constitute  a  tribunal  which  shall  have  power  to  liear  and  deter- 
mine whether  the  officer  has  been  guilty  of  the  misconduct 
charged.  Under  the  Victorian  and  New  South  Wales  Acts  the 
tribunal  was  the  permanent  Board  which  administered  the  Act. 
Both  Statutes  recognized,  as  all  our  forms  of  criminal  procedure 
do,  that  there  are  cases  in  which  the  accused  himself  niay  desire 
to  admit  his  guilt  without  further  inquiry,  and  that,  in  such 
cases,  if  proper  safeguards  are  taken  to  ensure  that  the  admission 
shall  be  deliberate,  well  considered,  and  definite,  punishment 
whether  by  dismissal  or  otherwise  may  as  fairly  follow  the 
admission  as  it  may  follow  the  adverse  finding  of  a  tribunal.  In 
both  Acts  a  written  admission  of  the  truth  of  the  charge  to  the 
Boai-d  relieved  that  body  of  further  inquiry,  and  punishment 
followed  on  the  admission  just  as  on  a  finding  by  the  Boaixl  that 
the  charge  was  proved.  The  Permanent  Head  of  the  department 
was  empowered  to  hear  and  deal  finally  with  minor  offences  not 
sufficiently  grave  to  justify  their  being  sent  on  to  the  Board,  but 
where  they  were  gi'ave  enough  for  the  Board  to  deal  with  that 
officer  was  obliged  to  send  them  to  the  Board  for  inquiry.  And 
to  the  Board  alone  was  given  the  power  in  such  cases  to  receive 
a  written  admission  that  the  charge  was  true.  But  in  the 
Commonwealth  Public  Service  power  is  for  the  first  time  given 
to  the  Chief  Officer,  whose  pasition  is  analogous  to  that  of  the 

(I)  (1896)  A.C.,  675. 
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Permanent  Head  in  a  State  service,  to  call  upon  the  officers  not  H-  C-  o'  ^• 

in  the  Administrative  Division  in  case  of  all  charges  whether 

grave  or  trivial  to  make  a  written  statement  to  him  in  the  first     Bkidoes 

instance  declaring  that  the  charge  is  either  true  or  not  true.     It    xhk^Com- 

18  merely   an    extended  application   of    the    principle    already  monwealth. 

recognized   in    the   State   Acts  that  punishment  may  as  fairly    oconnorj. 

follow  an  admission  of  guilt  made  under  proper  safeguards  as  it 

follows  an  adverse  finding  of  the  tribunal.     In  effect  it  gives  the 

Chief  Officer  power  to  call  upon  the  person  charged  to  plead 

guilty  or   not  guilty  at  the  initiation  of  the  proceedings.     It 

would  be   obviously  impracticable  in   the  administration  of  a 

Public  Service   extending  throughout   Australia   to    refer   the 

deteniiination  of  the  truth  of  every  charge  of  misconduct  to  the 

Public  Service    Commissioner.       Some   form   of  local   tribunal 

immediately  available  is   essential,  and  it  is  by  reason  of  the 

constitution    of   these    local    tribunals    that    the  necessity  for 

endowing  the   Chief  Officer  with  this  new   power   has  arisen. 

Under  the  State  Acts  the  Board  was  a  permanent  institution 

holding  inquiries  as  part  of  its  ordinary  duties,  and  a  reference 

to  it  would  in  no  way  disturb  the  daily  routine  of  the  depart 

ments.    But   in  the   Commonwealth   Public  Service  a  special 

tribunal  is  constituted  for  the  hearing  of  each  charge,   one 

member  being  an  elected  representative  of  the  Division  to  which 

the  officer  charged  belongs-     In  a  tribunal  so  constituted  each 

member  has  his  daily  duties  to  perform,  and  it  would  seem  to  be 

<»ly  reasonable  in  the  interests  of  business-like  administration 

that  the  legislature  would  provide  that  the  tribunal  should  not 

be  assembled  without  some  real  necessity,  and  that  there  should  be 

devised,  if  possible,  some  procedure  by  which  in  the  initial  stages 

of  the  charge  the  Head   of   the   Department  could   ascertain 

whether  it  would  or  would  not  be  necessary  that  the  truth  of  the 

<^rge  should  be  investigated. 

Having,  as  it  appears  to  me,  that  end  in  view,  the  legislature 
1»8  in  sub-sec.  (2)  (6)  empowered  the  Chief  Officer,  an  officer  of 
"H»l^  position  and  responsibility,  to  call  upon  persons  charged, 
JH)t  being  in  the  Administrative  Division,  to  plead  guilty  or  not 
P^lty,  thus  sifting  out  at  the  very  outset  those  cases  in  which 
Ml  inquiry  will  be  necessary  from  those  in  which  it  will  not. 
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H.  C.  OF  A.  Where  tx)  tlie  Chief  Officer  8  written  requirement  the  reply  is  an 

'^^'        admission  of  the  truth  of  the  charge  the  case  must  go  on  under 

Bbidobs     sub-sec.  (5)  to  the  Permanent  Head,  the  Commissioner,  or  the 

,.,    ^u,         Governor-General,  according  to  the  Chief  Officer's  view  of  the 

MONWEALTH.  gravity  of  the  charge  and  the  punishment  appropriate.     If  the 

O'Connor  J.    auswcr  to  the  Chief  Officer's  requirement  is  a  denial,  the  case 

must  go  for  inquiry  to  a  Board  specially  constituted  to  investigate 

that  particular   charge.      In  either  case  the   Chief   Officer  has 

before  him  the  accused  officer's  explanation  of  the  charge,  if  he 

has  thought  fit  to  accompany  his  denial  or  admission  with  an 

explanation,  and  it  is  the  Chief  Officer's  duty   to  consider  and 

report  that  explanation  equally  with  the  admission  or  denial  of 

the  truth  of  the  charge. 

Thus  the  Act  ensures  that  the  assembling  of  the  Board  of 
Inquiry,  with  the  attendant  inconveniences  to  the  working  of  the 
department,  will  only  take  place  where  there  is  something  for 
the  Board  to  inquire  into,  and  that  it  will  not  be  constituted  and 
called  together  merely  for  the  purpose  of  receiving  an  officer's 
written  admission  of  the  truth  of  the  charge  made  against  him. 

Having  regard,  therefore,  to  the  real  object  of  the  sections, 
which  was  to  give  a  right  of  inquiry  before  dismissal  or  punish- 
ment for  misconduct,  and  to  the  procedure  adopted  for  giving 
effect  to  those  rights,  and  to  the  geographical  conditions  under 
which  an  Australian  Public  Service  must  be  administered,  I  am 
of  opinion  that  the  legislature,  with  the  view  of  carrying  out 
without  any  unnecessary  friction  the  system  laid  down  in  the 
Act,  did  intend  to  empower  the  Chief  Officer  to  sift  out  cases  in 
which  inquiry  into  the  truth  of  the  charge  was  necessary  from 
those  in  which  it  was  not,  by  enabling  him  to  receive  and  act  upon 
a  written  admission  of  the  truth  of  the  charge.  In  my  opinion 
the  legislature  has,  in  sec.  46,  used  apt  words  to  carry  out  its 
intention,  and  therefore  the  words  in  sub-sec.  (5),  "  If  any  such 
charges  are  admitted,"  include  a  case  such  as  this  in  which  the 
admission  has  been  made  in  writing  to  the  Chief  Officer  under 
sub-sec.  (2)  (b).  It  follows  that,  in  my  view,  the  Chief  Officer 
was  justified  in  making  his  recommendation  on  that  admission 
without  sending  on  the  case  to  a  Board  of  Inquiry. 

I  can  see  no  ground  for  Mr,  Colieitn  second  contention  that  the 
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admission  of  the  truth  of  the  charsre  must  be  considered  as  non-  ^'  C-  ^^  ^* 


•  •  t  1907 

existent  because  the  plaintiff  withdrew  it  in  writing,  even  though       ^ '^ 

that  withdrawal  was  after  the  Chief  Officer  had  taken  action  on     bridoks 

it.  and  although  the  withdrawal  was  witliout  that  officer's  consent.    xhe^^Oom- 

Assaming  for  a  moment  tliat  the  analogy  of  criminal  procedure  monwbalth. 

applies,  a  plea  of  guilty  when  pleaded  becomes  a  record  of  the    o'Connor  j. 

Court  and  cannot  be  withdrawn  without   the   consent  of   the 

tribonaL     Similarly  it  would  seem  to   follow  that  the  written 

admi^on,  which   has  become  an   official  record,  and   lias  been 

acted  on  as  such,  could  not  be  withdrawn  unless  by  the  consent 

of  the  head  of  the  department — but  I  doubt  whether  the  analogy, 

if  it  exists,  between  a  plea  of  guilty  in  a  criminal  Court  and  the 

written  admission  under  sub-sec.  (2)  (b)  is  a  safe  guide  in  the 

determination   of  tlie  question   before   us.      The   rights   of  the 

plaintiff  must  be  founded  on  the  Statute,  and  the  only  matter  for 

inquiry   is  what   effect   has   the   Statute  given   to  the  written 

admission  of  the  officer  charged  ?      If  his  statement  in  answer 

to  the  Chief  Officer  is  a  denial,  the   Act  gives  him  a  right  to 

inquirj'  by  a  Board  duly  constituted.     On  the  other  hand,  if  his 

answer  is  an  admission  of  the  truth  of  the  charge,  the  Act  gives 

the  Chief  Officer  a  right  to  make  a  recommendation,  and  there  is 

nothing  in  the  Act  which  authorizes  the  officer  to  withdraw  his 

statement  merely  at  his  own  will  and  pleasure,  or  which  gives  his 

withdrawal  any  operation  on  the  Chief  Officer's  right  to  act  on 

the  original  admission. 

hi  my  view^,  therefore,  the  plaintiff 's  withdrawal  of  his  written 
admission  in  no  way  affected  the  validity  of  the  action  taken  by 
the  Chief  Officer,  or  any  action  which  followed  it.  On  both 
grounds  the  plaintiff  must  fail,  and  judgment  must  be  entered 
for  the  defendants.  I  may  add  that  I  have  had  the  opportunity 
of  reading  the  judgment  of  my  learned  brother  the  Chief  Justice, 
and  I  entirely  concur  in  its  reasoning. 

UlGGiKS  J.  In  this  case  I  am  unfortunately  unable,  after 
much  consideration,  to  concur  with  my  learned  colleagues.  The 
question  is  as  to  the  construction  of  sec.  46  of  the  Cavivwmrealth 
PMic  Service  Act  1902.  Can  the  Governor-General  resort  to 
the  extreme  penalty  of  dismissal,  in  the  case  of  a  clerical  or 
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H.  C.  OF  A.  general  officer,  on  bare  admission  of  the  offence,  and  without  any 

report  as  to  the  circumstances  from  a  Board  of  Inquiry  ?    It  is 

Bridoks     clear  that  in  the  case  of  an  officer  in  the  Administrative  Division, 

„,    "•  the  Governor-General  cannot  do  so  (sec.  47  (3)  ).     It  is  also  dear 

The  Com-  ^  \   /  / 

MoxwKALTii.  that  if  the  officer  in  the  Clerical  or  in  the  General  Division  deny 


Hiirsrina  J.      ^^^  offcnce,  the  Governor-General  cannot  do  so  (sec.  46  (3 )  and  (4)  )l 
Moreover,  it  is  clear  that  the  inquiry  as  to  the  truth  of  the  charge 
is  distinct  from  the  "  investigation  and  report "  required  of  the 
Board ;   for  the  Boaixl  s  first  and  main  duty  is  to  investigate  and 
report ;  and  it  is  only  in  the  case  of  the  suspended  officer  not 
admitting  the  truth  of  the  charges  that  the  Board  has  to  go 
further  and  "  incjuire  into  the  truth  of  the  charges."     This  means 
that  sub-sec.  (4)  of  sec.  46  applies,  not  only  to  the  case  of  denial 
of  guilt,  but  also  to  the  case  of  admission  of  guilt.     The  question 
is,  can  the  Governor-General  on  the  recommendation  of  the  Chief 
Officer  (the  departmental  head  in  the  State)  ignore  sub-seca  (3) 
and  (4),  and  forthwith  recommend  dismissal,  if  there  be  a  bore 
admission  of  guilt.     For  instance,  drunkenness  is  an  offence.    A 
man  may  have  been  made  drunk  by  drugged  liquor,  by  way  of 
a  practical  joke.     If  he  be  charged  with  the  offence,  and  if  he  be 
truthful,  he  will  admit  it.     But  is  he,  under  sec.  46,  entitled  to 
have  the  circumstances  under  which  he  became  drunk  investi- 
gated and  stated  by  an  impartial  Board  ?     The  Grovemor- General 
— if  the  argument  of  the  defendants  be  accepted — will  not  (neces- 
sarily, at  all  events)  have  anything  before  him  but  the  written 
admission  of  guilt,  and  the  recommendation  of  the  Chief  Officer. 
The  officer  charged  may  have  accompanied  his  admission  of  gailt 
with  a  satisfactory  excuse ;  but  the  Ministers  will  have  nothing 
to  guide  them  in  tlie  exercise  of  their  discretion  as  to  dismissal 
except  the  recommendation  of  the  Chief  Officer.     If  the  man, 
untruthfully,  has  denied  the  offence  he  fares  better ;  for  the  Board 
must  inquire,  and  must  consider  and  report  any  extenuating  dr- 
cumstances.     Does  the  section  put  this  premium  on  lying  ? 

I  have  come  to  the  conclusion  that  the  section  contains,  in  due 
order  of  its  sub-sections,  a  complete  code  of  procedure,  and  that 
the  Chief  Officer  and  Ministei-s  have  no  right  to  skip  over  the 
provisions  of  sub-sees.  (3)  and  (4),  no  right  to  apply  the  provisions 
of  sub-sec.  (5)  as  soon  as  the  officer  has  admitted  the  bare  fact  of 
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the  offence  under  sub-sec.  (2).     Sec.  46  (1)  makes  cei-tain  facts   H.  C.  of  A. 

(or  defaults)  ofiences,  for  which  an  officer  is  liable  tx)  punishment. 

Under  sub-sec  (2)  if  there  be  a  minor  offence  against  discipline,     bridges 

the  Chief  Officer  may  content  himself  with  a  reprimand  or  caution,     ^^n^'cou- 

If  he  think  this  penalty  not  sufficient,  he  may  suspend  the  officer,  monwealth. 

furnish  him  with  a  copy  of  the  charge,  and  ask  him  to  state  in     mggim  j. 

writing  "  whether  he  admits  or  denies  the  truth  of  sucli  charge, 

and  to  give  any  explanation  in  writing  as  to  such  offence  for  the 

wmderaJtion  of  the  Chief  Officer,"    This  evidently  means  that, 

even  if  there  be  an  admission  of  guilt,  the  Chief  Officer  is  to  take 

into  consideration  mitigating  circumstances.     The  truth  or  falsity 

of  the  charge  is  one  thing ;  the  circumstances  of  the  offence  are 

other  and  distinct.     Then  under  sub-sees.  (3)  and  (4),  the  Chief 

Officer,  having  received  the  officer's  answer,  has  three    courses 

open  to  him,  which  seem  to  exhaust  all  possible  contingencies : — 

(1)  K  he  think  the  alleged  offence  has  not  been  committed,  he 
is  to  remove  the  suspension. 

(2)  If  he  think  that  the  alleged  offence  has  been  committed, 
but  that  it  is  not  serious  enough  for  a  Board  of  Inquiry,  he  may 
reprimand  or  caution,  or  he  may  fine  the  officer  a  sum  not 
exceeding  £10. 

(3)  If  he  think  that  the  alleged  oifence  is  serious  enough  for  a 
Board,  he  may  refer  the  charge  to  such  a  Board  "  for  investiga- 
tion and  report  " — "  and  if  such  suspended  officer  does  not  in 
uriting  ad^mit  the  truth  of  the  charges  mode  against  him  such 
Board  shall  inquire  as  to  the  truth  of  »itch  charges  "  ;  and  "  after 
fully  hearing  the  case  '*  the  Board  is  to  "  report  to  the  Chief 
Officer  the  proceedings  and  evidence  taken  and  their  opinion 
thereon."      Sub-sec.  (4)  is  complementary   to  sub-sec.  (3),  and 
would,  no  doubt,  have  formed  part  of  sub-sec.  (3),  but  that  the 
provision  for  the  case  of  a  Board   required  many  words,  and 
would  have  made  sub-sec.  (3)  too  lengthy  and  cumbersome  ;  and 
these  sub-sections  cover  every  case,  and  are  applicable  to  every 
ewe,  as  soon  as  the  accused  officer  has  sent  in  his  written  admis- 
sion, or  his  written  denial,  with  or  without  explanation.     It  will 
be  observed  that,  if  the  Chief  Officer  believe  the  offence  to  have 
been  committed,  he  has  to  consider  any  explanation  offered  ;  and 
be  then  has  to  determine  in  his  mind  whether  the  offence  is  suffi- 
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H.  C.  OP  A.  ciently  serious  for  a  Board,  or  so  trivial  that  it  may  be^ dealt  witli 
by  a  iine.     If  the  Boai-d  become  seised  of  the  case,  it  has  to 
Bridges     "  investigate  and  report."      Such   words  are  not  unfamiliar  in 
The'com-    ^^'^^^  ^^  Chancery,  where  the  Court  refers  a  matter  to  a  Master 
MoxwBALTH.  or  a  Chief  Clerk  for  general  inquiry.     The  Board  is  to  report  its 
HiifginsJ.     "  opinion,"  after  fully  hearing  the  case.     There   is  not  one  word 
limiting  the  functions  of  the  Board,  or  the  operation  of  sub-sec. 
(4),  to  the  case  of  denial  of  the  offence  charged.     On  the  contrary, 
the  Board  is  not  to  inquire  into  the  truth  of  the  charge  unless 
the  accused  fail  to  admit  in  writing  the  truth  of  the  charge  :— 
"  and  if  such  suspended  officer  does  not  in  writing  admit  the 
truth  of  the  charges  made  against  him,  such  Board  shall  inquire 
as  to  the  truth  of  such  charges."     I  (juite  agree   with  ray  col- 
leatnies   that   there   is   no  need  of  a  .second  written  admission 
before  the  Board  ;  but  that  does  not  conclude  the  matter.     I  can- 
not help  thinking  that  the  use  of  this  extreme  argument  for  the 
plaintitt'  has  tended  to  obscure  the  plaintiff's  true  case.    The 
point  now  is  that,  even  if  the  offence  be  admitted,  there  can  be  no 
dismissal  without  an  inquiry  into  the  circumstances.     It  is  not 
now  contended  that  the  Board  must  go  through  tlie  form  of 
inquiring  whether  the  offence  was  committed  where  the  officer 
admits  that  it  was  committed.     The  contention  is  that  in  all 
cases,  as  a  condition  precedent  to  dismissal,  or  any  of  the  graver 
penalties,  the  Board   must   investigate   the   circumstances,  and 
report  the  proceedings  and  evidence  and  their  opinion  thereon. 
Then  comes  sub-sec.  (5) : — "  If  any  such  charges  are  admitted  or 
are   found   by   the   Board   of   Inquiry   to  be   proved,  then  on 
the  recommendation  of  the  Chief  Officer "  the  Permanent  Heaa 
may   impose    a   penalty,  or   deprive  of  furlough,  or  the  Com- 
missioner may  reduce  him  ;  or  the  Governor-General  may  dismiss 
him  or  require  him  to  resign.      The  defendants  urge  that,  by 
virtue   of   these   words  in   sub-sec.  (5),  they  have   a  right  to 
dismiss   on   an  admission  of  the  offence  under  sub-sec.  (2)  {b\ 
although  the  Chief  Officer  has  not  applied  his  mind  to  the  exercise 
of  the  discretion  vested  in  him  by  sub-sees.  (3)  and  (4)  either  to 
fine  or  reprimand  the  officer,  or  to  send  the  case  for  inquiry  to  a 
Board.     That  is  to  say,  the  defendants'  argument  is  that  the 
power  in  sub-sec.  (5)  can  be  applied  directly  and  immediately  on 


4C.LR.]  OF   AUSTRALIA.  1221 

A  mere  admission  of  guilt  under  sub-sec.  (2)  (6)  without  the  safe-  H-  C.  of  a. 
gtjards  provided  by  the  intervening  sub-sees.  (3)  and  (4).  I  cannot  ^^^'* 
think  this  is  to  be  the  natural  meaning  of  the  words.  I  think  Bridges 
that,  before  recommending  dismissal,  the  Chief  Officer  must  decide  rp  ^^ 
lietween  inflicting  a  fine  (or  reprimand)  and  sending  the  case  to  a  monwkalth. 
Board  with  a  view  to  graver  penalties.  The  object  of  the  section,  niggins  j. 
with  its  elaborate  machinery,  was  clearly,  to  my  mind,  to  prevent 
the  despotic  exercise  of  the  power  of  dismissal,  or  of  imposing  any 
of  the  graver  penalties,  on  the  mere  recommendation  of  the  Chief 
Officer,  and  without  regard  to  the  circumstances  of  the  offence, 
whether  it  be  admitted  or  denied.  I  think  that  the  consideration 
of  extenuating  or  aggravating  circumstances  is  necessary  in  the 
case  of  an  offence  being  regarded  by  the  Chief  Officer  as  serious ; 
and  that  it  is  made  as  necessary  in  the  case  of  the  offence  being 
admitted  as  in  the  case  of  its  being  denied.  It  is  curious — and 
satisfactory  to  myself — to  find  that  I  can  agree  witli  nearly  every- 
thing said  by  my  learned  colleagues  on  this  part  of  the  case.  But 
onr  conclusions  as  to  the  construction  of  sec.  46  differ.  The  dif- 
ference arises  because,  as  I  respectfully  think,  sufficient  attention 
lias  not  been  given,  (a)  to  the  fact  that  the  main  and  primary 
function  of  the  Board  is  not  to  inquire  into  the  truth  of  the  charge, 
but  to  investigate  and  report  as  to  all  the  circumstances  ;  (6)  to 
the  fact  that  the  Board  is  not  to  come  into  action  except  for  the 
graver  offences,  involving  the  graver  punishments ;  (c)  to  the  fact 
that  too  much  strain  is  put  on  the  word  "  alleged  "  in  sub-sec.  (3) 
—as  it  is  often  used  as  equivalent  merely  to  "  charged  "  in  such  a 
phrase  as  "  alleged  offence  "  ;  (d)  to  the  fact  that  sub-sec.  (4),  as  to 
the  Board,  cannot  be  put  aside  by  the  Chief  Officer  unless  he  also 
put  aside  sub-sec.  (3),  with  its  power  to  fine ;  and  (e)  to  the  fact 
that  any  construction  other  than  mine  strikes  out  of  the  Act  the 
power  of  the  Chief  Officer,  in  the  case  of  an  offence  being  ad- 
mitted, to  fine  (or  reprimand)  instead  of  proceeding  to  recommend 
the  graver  punishment.  I  prefer  to  rest  my  decision  on  the 
grounds  which  I  have  stated.  But  I  must  add  that,  on  the 
narrow  construction  of  the  section,  I  do  not  see  how  the  words 
UHed  in  sub-sec.  (5)  apply  to  the  peculiar  facts  in  this  case.  On 
tliis  part  of  the  case,  however,  I  do  not  speak  with  confidence. 
But  the  natural  meaning  of  the  words  of  sub-sec.  (5)  is  that 
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H.  C.  OF  A.  the  Governor  in  Council  can  dismiss  "  if  any  such  charges  are 

^®^*        admitted  " — that  is  to  say,  if  there  be,  at  the  time  of  the  exercise 

Bbidcjks     ^f  ^^^  power  by  the  Governor  in  Council,  no  dispute  between  the 

The'com-    ^''^^8^  *^^  h^^  superiors  as  to  the  fact  of  the  commission  of  the 

MONWKALTii.  offeuce.     Here  there  was  such  a  dispute.     On  the  21st  December 

Hig^ngj.     1905  the  officer  admitted  the  offence.      On  the  same  date  the 

Chief  Officer  recommended  his  dismissal ;  on  the  23rd  December 

1905  the  officer  withdrew  his  admission,  and  on  the  23rd  January 

1906  the  Governor  in  Council  purported  to  dismiss  him.  We  are 
not  informed  of  the  nature  of  the  offence,  or  of  the  circumstances 
under  which  the  admission  was  withdrawn.  But  it  is  quite  con- 
ceivable that  a  man  may  admit  the  charge  under  a  mistaken 
impression  as  to  its  full  significance,  or  as  to  the  duty  imposed 
upon  him  by  the  regulations  ;  and  I  do  not  know  of  any  principle 
of  law  which  should  preclude  him  from  withdrawing  an  admission 
before  it  has  been  acted  upon.  A  man  may  withdraw  an  offer 
before  it  has  been  accepted.  By  le&ve  of  the  Court  a  prisoner 
may  withdraw  liis  plea  of  not  guilty,  or  a  party  to  an  action  may 
withdraw  an  admission  of  facts.  There  is  no  machinery  provided 
in  the  Act  to  prevent  the  abuse  of  the  power  of  withdrawal;  for 
at  the  time  of  the  admission  of  the  offence  the  matter  is  stiD 
inclioate  and  remains  within  the  bounds  of  the  department  Bat 
it  is  obvious  that  the  fact  of  previous  admission  would  weigh 
heavily  against  the  officer  in  the  investigation.  I  am,  therefore, 
of  opinion  that  the  issue  of  law  raised  by  the  demurrer  to  the 
defence  (being  paragraph  8  of  the  reply)  and  the  question  of  law 
set  out  in  paragraph  (b)  of  the  order  made  8th  March  1907 
should  be  decided  in  favour  of  the  plaintiff. 

June  27th.  A  subsequcut  application  on  behalf  of  the  plaintiff  for  leave  to 

amend  his  reply  was  refused. 

Demurrer  ovemded.     Judgment  for  defen- 
dcmt  with  costs. 

Solicitors,  for  plaintiff,  Reynolds  &  Larkin,  Melbourne. 
Solicitor,    for    defendants,    PowerSy    Commonwealth   Crown 
Solicitor. 

B.  L. 
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HEYDON  AND  ANOTHER  Appellants; 

FLAlNTIFi-S. 

AND 

BRIDGET  LILLIS Respondent. 

Defendant, 

on  appeal  from  the  supreime  court  of 

new  south  wales. 

Bmldingand  Co-operative  Societies  Act  {N,S,  }V\  {Xo,  17  oj  1901),  «ec«.  20,  24,  H.  C.  of  A. 

58,  59 AppointmtHt  of  new  trustee.^ — Removal  of  trustee — Vesting  of  pro-  1907. 

perty  of  Society  in  tnccetding  tttutee — Action  of  fjectment  by  tr-usttes  against  ^'"^'^ 

mortgagor  in  cUfauIt — Dispute  betweeti  Society  and  members — Jurisdiction  of  Sydney, 

^uitrme  CouH  Procedure  Act  1900  [N.S.  If.)  [Xo,  49  of  1900),  sec.  1— Motion  to         ~rZ  . 

Oriffith  C.J., 
enter  vtrdici — Af)ortive  trial — Disinp'tement  of  jury — Power  of  Court,  Isaacs  and 


Higsfins  JJ. 


Sec.  59  of  the  Building  and  Co -Operative  Societies  Act  1902  provides  that  in 
til  societies  estahlished  under  the  Act  all  applications  for  the  removal  of 
trastees  or  for  the  settlement  of  disputes  arising  in  any  society,  the  rules  of 
which  do  not  prescribe  any  other  mode  of  settling  such  disputes,  or  for  any 
other  relief,  order  or  direction,  shall  be  made  in  the  District  Court. 

The  trustees  of  a  Building  Society  brought  an  action  of  ejectment  as  mort- 
gagees afrainst  the  executrix  of  a  mortgagor  a  former  member  of  the  Society. 
At  the  trial  the  defendant  disputed  the  accuracy  of  the  mortgngees*  accounts, 
hat  it  appeared  that  even  according  to  her  accounts  there  had  been  a  default 
in  the  payments  such  as  would  by  the  terms  of  the  mortgage  entitle  the 
i>'K>rtgagees  to  enter  into  possession.         ^ 

Held,  that  the  Supreme  Court  had  jurisdiction  to  entertain  the  action 
iflasmach  as  there  was  no  dispute  between  the  parties  the  settlement  of  which 
vts  necessary  or  material  to  the  plaintiffs'  claim,  and  no  assertion  of  any 
right  to  relief  within  the  meaning  of  sec.  59. 
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Sec.  20  provides  that  in  the  case  of  any  vacancy  in  the  office  of  trustee,  a 
new  trustee  shall  be  elected  by  the  members  of  the  society  and  the  appoint- 
ment verified  in  a  certain  manner  and  forwarded  to  the  Registrar  appointed 
under  the  Act ;  but  by  sec.  13  tiiis  provision  i»  only  to  apply  in  cases  where 
the  Society  has  not  by  its  rules  made  other  provision  for  such  a  case,  incon- 
sistent with  the  application  of  sec.  20  to  the  Society. 

A  society,  in  the  exercise  of  the  powers  conferred  upon  such  societies  by 
Statute,  provided  by  its  rules  that,  on  the  death  or  retirement  of  a  trustee,  a 
new  trustee  should  be  elected  in  his  place  in  a  manner  which  differed  materi- 
ally from  the  manner  prescribed  by  sec.  20,  and  that  the  appointment  should 
1)6  duly  certitied  and  forwarded  to  the  proper  officer.  One  of  the  trustees  of 
the  society  having  retired,  a  new  trustee  was  elected  in  his  place  in  the 
manner  prescribed  by  the  rules,  but  without  the  formalities  prescribed  by 
sec.  20. 

Heldf  that  the  appointment  was  valid,  and  that,  as  the  Act  did  not  apply 
and  the  rules  did  not  require  that  the  appointment  should  be  certified  by  any 
person  in  particular,  it  was  sufficient  that  its  authenticity  was  guaranteed 
by  the  signatures  Of  the  Board  which  elected  the  tru.stee  and  of  the  secretary 
of  the  Society,  and  the  appointment  for^*arded  to  the  Registrar,  in  accord- 
ance with  the  rules. 

Sec.  24  provides  (1)  that  the  real  and  peraonal  estate  of  a  society  "  shall  be 
be  vested  "  in  the  trustees  for  the  time  being,  and  that  of  any  branch  of  a 
society  in  the  trustees  of  that  branch,  and  shall  be  under  their  control ;  (2) 
that  *'  upon  the  death  or  removal  of  any  such  trustee  **  the  property  shall  vest 
in  the  succeeding  trustee  for  the  same  estate  and  interest  and  subject  to  the 
same  trusts  **  without  any  conveyance  or  assignment  whatsoever  " ;  and  (3) 
that  in  all  actions,  suits  and  other  proceedings  the  property  shall  be  stated  to 
be  the  property  of  the  trustees  as  trustees  of  tlie  Society. 

Heldy  per  Griffith  C.J.  and  IsaacH  J.,  {Higgina  J.  dissenting,)  that  the 
word  **  removal  "  was  not  to  bo  restricted  to  compulsory  removal  by  the 
Court  or  the  Society,  and  that  the  acceptance  of  the  resignation  of  a  trustee 
by  the  Board  and  the  due  appointment  of  a  new  trustee  in  his  place  was  a 
removal  within  the  meaning  of  the  section,  and  therefore  that  upon  the 
appointment  of  the  new  trustee  the  property  of  the  society  real  and  personal 
vested  forthwith  in  the  new  and  continuing  trustee  without  any  conveyance 
or  assignment  by  the  retiring  trustee. 

Per  Higgina  J. — The  real  property  did  not  vest  without  conveyance.  Sub- 
sec.  (1)  is  merely  a  general  direction  as  to  the  persons  in  whom  the  property 
of  the  Society  shall  be  vested,  and  does  not  operate  to  make  it  vest  in  them 
without  appropriate  conveyances  where  conveyances  are  required  by  the 
ordinary  law,  whereas  sub  sec.  (^  makes  specific  provision  for  vesting  with- 
out conveyance  in  the  case  of  death  or  removal,  owing  possibly  to  the  impos- 
sibility or  difficulty  of  obtaining  a  conveyance  in  such  cases.  Removal  implies 
the  exercise  of  compulsory  power  by  some  external  authority,  whether  in  the 
Society  or  the  Courts,  and  does  not  include  resignation  or  retirement. 
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The  power  given  to  the  Supreme  Court  in  Banco  by  sec.  7  of  the  Supreme    fl.  0.  OF  A. 


Ccturt  Procedure  Act  1900  to  enter  a  verdict  for  the  plaintiff  or  the  defendant 
in  any  action,  if  it  is  of  opinion  that  upon  the  evidence  one  party  or  the  other 
is  as  a  matter  of  law  entitled  to  a  verdict,  may  be  exercised  in  a  case  where 
the  jury  have  failed  to  agree  and  have  been  discharged  without  giving  a 
verdict. 

So,  where  the  Supreme  Court  refused,  on  the  ground  that  they  had  no 
jurisdiction,  to  entertain  an  application  by  the  plaintiff  for  a  verdict  to  be 
entered  for  him  in  such  a  case,  the  High  Court  on  appeal,  held  that  the  refusal 
was  wrong,  and  ordered  a  verdict  to  be  entered  for  the  plaintiff. 

Decision  of  the  Supreme  Court :  Heydon  and  another  v.  Lillis,  (1906)  6  S.B. 
(N.S.W.),  677,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court. 

The  appellants  were  the  trustees  of  the  St.  Joseph's  Investment 
and  Building  Society,  and  the  respondent  was  the  executrix  of  the 
estate  of  Michael  Lillis,  a  former  member  of  the  Society,  who  had 
mortgaged  certain  land  to  the  Society.  Default  having  been  made 
under  the  mortgage,  the  appellants,  as  trustees,  brought  an  action 
of  ejectment  against  the  respondent  to  recover  possession  of  the 
mortgaged  land.  The  respondent  at  the  trial  of  the  action  dis- 
puted the  amount  alleged  to  be  owing  under  the  mortgage,  and 
also  disputed  the  right  of  the  trustees  to  recover  on  several 
grounds  which  will  appear  more  fully  in  the  judgments. 

The  case  was  allowed  to  go  to  the  jury,  but  they  were  unable 
to  agree  upon  a  verdict  and  were  discharged. 

The  appellants  then  moved  the  Full  Court  under  sec.  7  of  the 
Supreme  Court  Procedure  Act  1900  for  a  rule  nisi  calling  upon 
the  respondent  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiffs  in  the  action  on  the  ground  that  on  the  evidence 
they  were  entitled  to  a  verdict.  The  Court,  being  of  opinion  that 
they  had  no  jurisdiction  to  enter  a  verdict  under  that  section,  or 
even  to  entertain  such  an  application,  where  the  jury  had  failed 
to  agree,  refused  the  rule,  and  struck  the  case  out  of  the  list : 
Heydon  v.  Lillis  (1). 

From  this  decision  the  present  appeal  was  brought,  by  special 
leave.  The  question  of  jurisdiction  to  enter  a  verdict  under  such 
circumstances  was  first  argued. 


1907. 
Heydon 

V. 

Lillis. 


(1)  (1906)  6  S.ll.  (N.S.W.),  677. 
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H.  C.  or  A.       Dr,  Cullen  K.C.  ( Walt  with  him),  for  the  appellants.     There  is 

100? 

nothing  in  sec.  7  of  the  Supreme  Court  Procedure  Act  1900  to 
Heydon  suggest  that  it  was  only  intended  to  apply  to  cases  in  which  the 
LiLi  IS       J^^  ^^  given  a  verdict.      The  words  "  In  any  action  "  are  wide 

enough  to  cover  all  cases  where  there  has  been  a  trial  at  which 

evidence  has  been  taken.  The  power  given  by  similar  provisions 
in  the  English  Judicature  Act  has  been  exercised  by  the  Divisional 
Court  and  the  Court  of  Appeal  in  cases  where  there  has  been  no 
verdict:  Bobbett  v.  South  Eaatei'n  Raihvay  Co.  (1);  Paquin, 
Limited  v.  Beauclerk  (2) ;  Peters  v.  Perry  &  Co.  (3). 
[Griffith  C.J.  referred  to  WilliaiiiH  v.  Merrier  (4:).^ 
The  legislature  having  before  their  minds  the  established  prac- 
tice under  the  English  Judicature  Acty  and  having  used  the  widest 
terms  po&sible,  must  he  taken  to  have  intended  the  power  to  extend 
to  all  cases  in  which  the  Court  was  in  a  position  to  judge  whether 
there  ought  to  be  a  verdict  one  way  or  the  other,  or  a  nonsuit. 
The  Supreme  Court  had  as  much  material  before  it  after  the 
abortive  trial  as  it  would  have  had  if  there  had  been  a  verdict 
If  the  Court  can  enter  a  verdict  in  the  face  of  a  finding  of  the 
jury,  a  fortim^i  they  should  be  able  to  do  so  when  there  is  no 
finding  in  the  way.  The  power  can  only  be  restricted  by  reading 
in  something  for  which  there  is  no  warrant  in  the  terms  of  the 
section  or  the  purpose  for  which  it  was  presumably  passed.  This 
Court,  if  it  is  of  opinion  that  the  Supreme  Court  was  wrong, 
should  consider  the  whole  matter  and  make  the  order  that  the 
Supreme  Court  ought  to  have  made. 

CanavKiy,  for  the  respondent.  There  being  no  Act  in  force  in 
New  South  Wales  analogous  to  the  Judicature  Act,  the  Court 
was  bound  by  the  procedure  at  common  law,  except  so  far  as  it 
was  altered  by  Statute.  There  was  a  provision  in  force  specially 
applicable  to  cases  of  disagreement,  11  Vict.  No.  20,  sec.  29,  which 
provided  that  in  such  cases  the  cause  might  be  set  down  for  trial 
without  any  new  process.  That  provision  relegated  the  cause  to 
the  position  of  an  action  that  had  not  yet  been  set  down  for  trial, 
and  obliterated  the  previous  setting  down. 

(1)  9  Q.B.D.,  424.  (.S)  10  T.L.R.,  366. 

(2)  (1906)  A.C.,  148.  (4)  9  Q.B.D.,  337. 
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[Griffith  C.J. — That  section  merely  did  away  with  the  neoes-   H.  C.  of  a, 
sity  for  a  new  K-nihr  facias.] 

It  rendered  the  case  unripe  for  decision  until  again  set  down.      Hetdon 
[He  referred   to  Cohen  v.  Amos  (1).]     In  a  similiar  case,  Har-       Li^,g 

fjmr^H  V.  Colten  (2)y  Sir  James  Martin  C.J.  said  : — "  How  can  the       

Court  find  a  verdict  for  the  defendant  where  the  jury  were 
imable  to  agree  as  to  his  liability  ? "  That  being  the  law  by 
virtue  of  sec.  29  of  11  Vict.  No.  20,  the  legislature  has  re-enacted 
that  provision  in  the  Jury  Act  1901,  thereby  rebutting  any 
possible  implication  of  repeal  by  tlie  SupreTiie  CauH  Procedure 
Ad  1900.  The  object  of  sec.  7  was  only  to  get  rid  of  the  neces- 
sity for  reserving  leave  at  the  trial,  not  to  supersede  the  jury  as 
arbiters  of  fact 

[HiGGiNS  J. — It  is  strange  that,  if  that  was  the  only  object,  it 
was  not  referred  to  in  any  way.] 

It  is  the  first  enactment  giving  the  Court  power  to  enter  judg- 
ment without  the  consent  of  parties,  and,  if  it  can  be  construed 
in  such  a  way  85  to  bring  that  about  without  affecting  a  class  of 
cases  for  which  express  provision  has  been  made,  it  should  be  so 
coastrued.  [He  referred  also  to  sees.  3,  5,  and  15  of  the  Supreme 
Court  Procedure  Act  1900.] 

Griffith  C.J.  I  can  see  no  reason  to  doubt  the  jurisdiction  of  ^^^^  ^^ 
the  Court  under  sec.  7  of  the  Supre^me  Court  Procedure  Act  1900 
to  grant  the  relief  for  which  the  plaintiffs  ask  in  this  case. 
Under  the  practice  of  the  Supreme  Court  of  New  South  Wales 
up  to  that  time,  which  followed  the  old  English  connnon  law 
practice,  if  a  case  was  set  down  for  trial  by  a  jury,  and  either 
party  was  dissatisfied  with  the  result,  the  dissatisfied  party,  if 
there  had  been  a  verdict,  might  move  for  a  new  trial.  Lat^r 
a  form  of  procedure  had  been  adopted  by  which  a  verdict  was 
taken,  leave  being  reserved  to  either  party  to  move  to  have  it 
set  aside  or  a  different  verdict  or  a  nonsuit  entered.  Then  the 
Court  in  Banco  on  motion  could  make  the  appropriate  order. 
But  if  no  leave  was  reserved  all  that  the  Court  could  do  was  to 
KTant  a  new  trial,  and  if  there  was  no  verdict  there  was  nothing 
to  be  done  but  to  set  the  case  down  again  for  trial,  because 

(1)  6  N.S.VV.  L.R,,  184.  (2)  12  N.8.  W.  S.C.R.,  310. 
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H.  C.  or  A.  nothing  could  be  done  except  after  a  verdict,  which  was  the 
1907.  foundation  of  the  procedure.  You  could  not  depart  from  that 
rule,  however  plain  the  riglit  might  be,  except  by  having  leave 
reserved.  Then  the  legislature,  being  no  doubt  aware  of  the 
change  that  had  been  effected  in  the  law  and  practice  in  nearly 
all  other  parts  of  the  British  dominions,  passed,  amongst  other 
enactments,  sec.  7,  which  is  in  these  words :  [His  Honor  read  the 
section  and  continued  :]  Bearing  in  mind  the  previous  defects  in 
the  law,  which  had  been  remedied  nearly  everywhere  else  but  in 
New  South  Wales,  what  was  the  intention  of  the  legislature/ 
Priind  facie,  the  words  are  to  be  construed  literally,  as  they 
stand.  They  begin  "  In  any  action,"  and  the  succeeding  words 
show  that  the  provision  is  exactly  applicable  to  everj^^  case  where 
there  has  been  an  attempt  to  try  a  case  with  a  Judge  or  a  jun', 
where  there  has  been  a  trial ;  they  apply  to  all  cases  in  which 
the  plaintiff*  should  have  been  nonsuited,  or,  on  the  evidence,  the 
plaintiff*  or  the  defendant  was  entitled  to  a  verdict  as  a  matter 
of  law.  These  words  cover  every  cavse.  Why  then  should  they 
be  cut  down  so  as  to  exclude  a  case  in  which  there  has  been  no 
verdict  ?  If  the  jury  give  a  perverse  verdict  in  favour  of  the 
defendant,  the  plaintiff*  may  move  to  have  a  verdict  entered  for 
him  ;  if  they  give  a  perverse  verdict  in  favour  of  the  plaintiff  the 
defendant  may  have  a  verdict  entered  for  him.  If  the  plaintiff 
was  entitled  to  be  nonsuited  and  the  Judge  refused  to  nonsuit,  the 
Court  may  enter  a  nonsuit.  If  the  Judge  ought  to  have  directed 
a  verdict  for  the  plaintiff' or  the  defendant,  the  Court  may  order  a 
verdict  to  be  so  entered.  In  every  case,  except  where  the  jury  have 
failed  to  agree,  the  party  aggrieved  can  obtain  redress.  But  it  is 
said  that  the  legislature  has  not  in  express  words  said  that  this 
may  be  done  where  the  jury  have  not  returned  a  verdict,  so  that  we 
have  an  opportunity  to  defeat  the  intention  of  the  legislature  and 
insist  upon  unnecessary  and  useless  further  litigation.  I  can  see 
no  reason  for  limiting  the  express  words  of  the  section  in  any 
such  manner.  I  think  they  give  the  Court  power  to  enter  a  ver- 
dict whether  the  jury  have  been  able  to  agree  upon  a  verdict 
or  not. 


Isaacs  J.      I  entirely  agree  with  what  the  Chief  Justice  has 


4  C.LR.] 


OF  AUSTRALIA. 


1229 


said,  and  only  wish  to  say  this.  It  seems  to  me  that  the  legis  ■ 
lature,  in  framing  that  section,  intended  to  give  the  Full  Court  at 
least  as  much  power  as  a  Judge  had  under  the  then  existing  law. 
He  had  power,  if  he  thought  right,  to  nonsuit  the  plaintiff.  He 
would  have  the  right  to  direct  the  jury,  if  the  evidence  justified 
that  course,  to  return  a  verdict  for  the  plaintiff  or  {he  defendant 
as  a  matter  of  law,  and,  if  he  did  not  take  any  of  those 
courses,  the  legislature  conferred  the  same  power  upon  the  Court 
in  Banco.  I  cannot  see,  therefore,  that  there  is  any  necessity  for 
requiring  what  is,  ex  hypothesi,  an  immaterial  element,  namely, 
the  opinion  of  the  jury.  The  legislature  has  not  thought  fit  to 
introduce  any  words  limiting  the  power  of  the  Court  in  this 
regard,  and  I  therefore  do  not  think  the  Court  is  at  liberty  to 
introduce  any  such  words  into  the  section. 


If.  C.  OF  A. 
1907. 

Hkydon 

V. 
LiLLIS. 


Isaacs  J. 


HiGGiNS  J.     I  am  of  the  same  opinion. 

Argument  then  proceeded  on  the  motion  for  judgment. 


CuUen  K.C.  and  Watt,  for  the  appellants.  The  plaintiffs  were 
entitled  to  a  verdict  on  the  evidence.  The  Act  which  regulates 
the  appointment  of  trustees  and  the  vesting  of  the  property  of 
building  societies  is  the  Friendly  Societies  Act  (37  Vict.  No.  4), 
now  consolidated  in  the  Building  and  Co-operative  Societies  Act 
(So,  17  of  1902),  Parts  I.  and  III.  By  sec.  24  of  the  consoli- 
dated Act  the  real  estate  of  the  society  is  vested  in  the  trustees 
for  the  time  being.  Sec.  13  provides  that  the  succeeding  sections, 
which  include  provisions  for  appointment  of  trustees,  shall  apply 
to  all  such  societies  unless  the  rules  of  the  society  make  other 
provision  in  respect  of  the  matters  dealt  with  in  those  sections. 
Sea  7  gives  power  to  make  rules  for  the  mode  of  appointing  and 
removing  of  officers,  which  includes  trustees,  and  the  manner  of 
settling  disputes  between*  the  society  and  a  member  or  a  person 
claiming  through  a  member.  Rule  10  of  the  society  provides  for 
the  vesting  of  the  property  of  the  society  in  a  new  trustee  in  case 
of  the  death,  discharge,  &c.,  of  a  trustee.  The  evidence  established 
the  title  in  the  appellants,  by  devolution  from  the  original  trus- 
tees who  died  or  retired. 
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[HiG(;iNS  J. — Sec.  24  seems  to  provide  for  the  vesting  without 
conveyance  only  in  case  of  the  death  or  removed  of  a  trustee. 
Under  the  first  part  of  the  section  dealing  vsnth  the  original 
vesting,  tlie  words  are  "  shall  be  vested,"  which  are  consistenfc 
with  tlie  execution  of  a  conveyance.  But  what  is  the  authority 
for  saying  that  on  the  retirement  of  a  trustee  the  property  will 
vest  in  the  new  trustee  by  virtue  of  his  office  and  without  con- 
veyance ?] 

"  Removal "  covers  every  case  in  which  a  trustee  is  taken  away 
from  the  trust,  whether  it  is  by  his  own  wish  or  compulsorily. 
"Shall    be   vested"   must   be   read   as   meanincr   "shall  vest": 
Walker  v.  Giles  (1).     The  acceptance  of  a  resignation  is  a  removal. 
[Isaacs  J.  referred  to  MotTison  v.  Glover  (2).] 
The  other  construction  is  a  possible  but  not  a  reasonable  con- 
struction.    Instead  of  enabling  persons  to  acquire  properties  more 
easily   through   such   societies  than  independently   of  them,  it 
would  render  it  difficult  and  dangerous  owing  to  the  risk  of  some 
hidden  flaw  in  the  title,  arising  from  informality  on  the  part  of 
the  society  in  vesting  the  property  in  new  trustees. 

[HiGGiNS  J. — It  may  be  that  such  a  provision  would  have  been 
expedient,  but  there  must  be  some  reason  for  the  use  of  different 
words  in  tlie  two  sub-sections.  (He  referred  to  Lewin  oil  Trusts, 
10th  ed.,  pp.  764,  1031,  1032).] 
The  Statute  should  be  liberally  construed. 
[Isaacs  J.  referred  to  Shai^j  v.  Wai-^^en  (3).] 
As  to  the  jurisdiction  of  the  Supreme  Court  to  entei-tain  this 
action,  sec.  58  does  not  apply,  because  there  is  no  rule  of  the 
society  dealing  with  the  matter.  Rule  32  does  not  cover  the 
case.  The  Supreme  Court  has  jurisdiction  unless  it  is  excluded 
by  sees.  59  and  60.  It  can  only  be  excluded  by  express  words  or 
necessary  implication.  The  words  of  sec.  59  are  not  apt  to  include 
the  case  of  an  action  of  ejectment  by  a  mortgagee.  Such  an 
action  is  not  a  dispute  within  the  meaning  of  the  section.  Apart 
from  this  Act,  the  District  Court  had  no  jurisdiction  in  ejectment 
except  as  i^etween  landlord  and  tenant  where  the  term  had 
expired.  It  could  not  entertain  this  action  unless  it  had  power 
to  do  so  under  sec.  59.     That  section  should  be  construed  in  the 

(1)  6  C.B.,  662.  (2)  4  Ex.,  430,  at  p.  443.  (3)  6  Price,  131. 
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light  of  sec.  60,  which  indicates  the  mode  of  enforcement  of  the   H.  C.  of  a. 

1 00'' 

decision  of  the  District  Court.   The  remedy  provided  in  the  latter  * ' 

section,  an  order  for  the  payment  of  money,  is  inapplicable  to      Hbtdon 
ejectment,  so  that  a  plaintiff  in  ejectment  who  resorted  to  the      lj^lis. 

District  Court  for  relief  could  never  recover  his  land.      Sec.  69       

should  therefore  be  construed  as  only  applying  to  cases  where  an 
order  for  payment  of  money  would  be  adequate  compeusation. 
The  District  Court  has  no  machinery  for  dealing  with  such 
matters.  In  England  it  has  a  more  extensive  jurisdiction  by 
Statute  in  matters  that  could  otherwise  only  be  dealt  with  in  a 
Court  of  Equity.  [They  refen-ed  to  the  New  South  Wales  Act 
No.  4  of  1901,  and  the  English  Act  28  &  29  Vict.  c.  99.] 

[HiGGiNs  J. — In  the  Act  37  Vict.  No.  4,  sec.  15,  the  words  "  for 
any  other  relief  order  or  direction  "  were  clearly  to  be  construed 
as  ejusdem  geTieria  with  internal  disputes  in  the  administration 
of  the  society.] 

The  consolidation  should  be  construed  in  the  same  way.  It 
has  been  held  that  imder  similar  words  in  the  English  Acts  dis- 
putes between  mortgagor  and  mortgagee  were  not  comprehended  : 
Municipal  Permanent  Investment  Building  Society  v.  Kent  (1); 
Fleming  v.  Self  (2);  Mulkc'tm  v.  Lord  (3). 

[Griffith  C.J.  referred  to  T/ie  Queen  v.  Jtodge  of  the  County 
Court  of  fiiirrey  (4) ;  In  re  Bansett's  Plaster  Go,  (5) ;  Linden  v. 
Bany  (6). 

Isaacs  J.  referred  to  Municipal  Permanent  Investment 
Building  Society  v.  Richards  (7) ;  Western  Subv^rhan  and 
Sotting  Hill  Permanent  Benefit  Building  Society  v.  Martin  (8); 
Hack  V.  London  Provident  Building  Society  (9).] 
[HiGGixs  J.  referred  to  Doe  v.  Olover  (10).] 
At  any  rate  there  must  be  a  bond  fide  dispute  before  the  juris- 
diction of  the  Supreme  Court  can  be  ousted  by  the  provision  as 
to  settlement  of  disputes.  There  is  no  relevant  dispute  here, 
because,  even  on  the  defendant's  showing,  there  was  a  default. 
The  mere  raising  of  a  defence  is  not  sufficient. 

(1)  9  App.  Gas.,  26<).  (6)  30  L.J.Q.B.,  102. 

(2)  3DeU.  M.  &  G.,  997.  (7)  39  Ch.  U.,  372. 

(3)  4  App.  Cas.,  182.  (8)  17  Q.B.D.,  609. 

(4)  13  Q.B.D.,  963.  (9)  23  Ch.  1).,  103. 

(5)  (1894)  2  Q.B.,  96.  (10)  15  Q.B.,  103. 
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Hkydon 

Liu*  s  Canawayy  for  the  respondent     The  matter  was  within  sec.  59 

and  the  jurisdiction  of  the  Supreme  Court  was  therefore  ousted 

There  was  a  bond  fide  dispute  between  the  respondent  and  the 
trustees.  There  was  evidence  of  a  tender  of  the  amount  which 
the  respondent  alleged  to  be  due.  There  was  therefore  a  ques- 
tion whether  the  respondent  was  not  entitled  to  relief  against 
ejectment  by  the  appellants.  The  right  of  the  mortgagees  to 
possession  is  not  unqualified.  A  mortgage  is  merely  a  pledge, 
and  the  mortgagor  is  entitled  to  relief  on  tendering  the  amount 
due :  sees.  106  and  107  of  Real  Property  and  Conveyatudng  Ad 
1898.  The  respondents  contention  was  that  the  society's 
accounts  had  been  impix)perly  kept,  and  that  the  balance  shown 
against  the  respondent  was  calculated  on  a  wrong  basis.  There 
was  therefore  a  question  for  the  jury  whether  the  defendant 
had  tendered  the  proper  amount.  [He  referred  to  Municipal 
Permanent  Investment  Building  Society  v.  Kent  (2).] 

[HiGGiNS  J. — But  surely  the  plaintiffs  are  entitled  to  a  verdict 
unless  the  proper  amount  was  actually  paid.  A  tender  would  not 
affect  the  right  to  recover,  and  the  fact  that  there  is  a  defence 
raised  at  the  trial  would  not  make  a  dispute  within  the  meaning 
of  sec.  59.     He  referred  to  Doe  v.  Clifton  (3).] 

The  case  at  any  rate  comes  within  sub-sec.  (c).  The  words 
"  applications  for  any  order,  relief,  or  direction  "  afe  wide  enough 
to  cover  it,  and  sec.  60  should  not  be  construed  as  cutting  down 
their  operation.  Moreover,  sec.  60  only  refers  to  "  orders  " ;  it 
leaves  the  other  headings  untouched.  "  Application  "  is  generally 
used  in  Statutes  for  the  institution  of  all  kinds  of  proceedings, 
e.g.,  Equity  Act  1901,  4th  Schedule,  Rule  11,  applied  to  originat- 
ing sumuions.  It  is  applicable  to  the  hearing  of  a  suit  as  well  as 
to  interlocutory  proceedings :  International  FinaTicial  Society 
V.  City  of  Moscow  Gas  Co.  (4).  The  legislature  must  be  taken  to 
have  had  in  view  the  limitations  upon  the  operation  of  the 
Statutes  resulting  from  the  decisions  »in  England,  and  to  have 

(1)  (1899)  A.C.,  79.  (3)  4  A.  &  E.,  809,  at  p.  814. 

(2)  9  App.  Cas.,  260.  (4)  7  Ch.  D.,  241. 
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inserted   the   more  general   words   to   cover   every  case.      [He    H.  C.  of  A. 
referred  to  10  Geo.  IV.  c.  66,  6  &  7  Wm.  IV.  c.  32,  7  Vict.  No.  10,        ^^^• 
and  11  Vict.  No.   10.]     In  England  the  incompetency  of  the     hktdon 
tribunal  provided  by  the  Act  was  an  impoi-tant  factor  in  the      lillm 

dedsions.     That  objection   does  not  apply  liere.     The  District       

Court  has  more  extensive  powers,  and  has  all  the  machinery  and 
officers  necessary  to  enforce  its  orders.  The  Judges  have  power 
to  make  rules  to  meet  all  cases  within  the  jurisdiction.  The 
argument  as  to  these  words  being  restricted  by  the  maxim  of 
ejusdem  generis  does  not  apply  to  the  consolidated  Act,  as  the 
scope  of  the  preceding  words  has  been  extended  by  the  presence 
of  the  words  "  in  any  Society."  The  object  of  the  legislature  was 
to  ensure  simplicity  and  economy  in  the  settlement  of  such 
matters.  Wherever  questions  arise  as  to  the  state  of  accounts 
they  are  withdrawn  from  the  common  law  Courts. 

Assuming  that  the  jurisdiction  of  the  Supreme  Court  was  not 
ousted,  the  legal  estate  was  not  proved  to  be  in  the  plaintiffs. 
Rule  10  provides  for  the  appointment  of  new  trustees,  but  the 
vesting  of  the  property  of  the  society  depends  upon  sec.  24  of  the 
Act  of  1902.  It  is  only  on  the  death  or  removal  of  a  trustee  that 
the  property  vests  in  the  new  trustee  without  conveyance,  and 
there  was  no  conveyance  in  this  case,  and  no  removal  of  a  trustee. 
There  was  merely  a  retirement.  By  the  general  law  a  trustee 
could  not  retire  from  his  trust,  but  must  be  removed  by  the 
Court  Sec.  24  (1)  is  merely  a  direction  as  to  the  persons  in 
whom  the  property  is  to  be  vested,  and  sub-sec.  (2)  does  away 
with  the  necessity  for  an  order  of  the  Court  for  removal,  but  the 
necessity  for  a  conveyance  in  the  case  of  a  retirement  still 
remains.  Even  if  the  property  could  vest  in  the  new  trustees 
without  conveyance,  the  appointment  was  not  duly  certified  83 
required  by  rule  10.     [He  referred  to  Walker  v.  Giles  (1).] 

Dr.  CiiUen  K.C.,  in  reply. 

Cur.  adv.  vult. 

Griffith  C. J.     This  is  an  appeal  from  the  refusal  of  the  Full      ^p*^^  ^•• 
Court  of  New  South  Wales  to  grant  a  rule  nisi  for  entering 

(1)  6  C.B.,  662. 
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H.  C.  OF  A.  judgment  for  the  plaintiffs  in  an  action  of  ejectment,  after  the 
1907.  jury  had  been  discharged  for  disagreement.  The  Supreme  Court 
held  that  they  had  no  jurisdiction  to  entertain  the  application 
This  Court  has  already  given  its  opinion  that  they  had  juris- 
diction. The  only  question  now  is  whether  they  ought  to  hare 
exercised  it. 

The  plaintiffs  are  the  trustees  of  a  building  society.  The 
defendant  is  the  executrix  of  a  deceased  member  of  the  society, 
who  had  mortgaged  a  piece  of  land  to  the  society.  By  the  terms  of 
the  mortgage  the  money  was  repayable  by  monthlj'^  instalments, 
and,  if  default  was  made  in  the  payment  of  two  such  instalments, 
the  mortgagees  were  entitled  to  enter  upon  the  land.  There  is  no 
question  as  to  the  execution  of  the  mortgage  or  as  to  the  default, 
or  as  to  the  plaintiffs*  right  to  maintain  an  action  of  ejectment, 
unlcvss  there  is  something  in  the  Act  to  prevent  them.  The 
defendant  objects  that  the  plaintiffs'  title  to  sue  has  not  been 
made  out.  She  bases  that  objection  on  three  different  grounds: 
first,  that  the  plaintiffs  have  not  been  properly  appointed  as 
trustees  in  terms  of  the  constitution  of  the  society ;  secondly, 
that  if  they  have,  nevertheless  the  property  in  question  is  not 
legally  vested  in  them ;  and,  thirdly — and  this  is  the  most 
important  question  of  all — that  under  the  provisions  of  the 
Statute  law  of  New  South  Wales,  such  a  question  cannot  be  deter- 
mined by  the  Supreme  Court  but  must  be  determined  by  the 
District  Court.  I  propose  to  deal  with  these  contentions  in  the 
order  in  which  I  have  stated  them. 

The  first  Act  of  New  South  Wales  dealing  with  Friendly 
Societies  is  the  Act  7  Vict  No.  10,  passed  in  1843.  That  Act 
recited  : — "  Whereas  certain  Friendly  Societies  have  been  estab- 
lished in  the  Colony  of  New  South  Wales  and  it  is  desirable  to 
encourage  the  formation  of  others  for  raising  by  voluntary  sub- 
scription of  the  niembei-s  thereof  separate  funds  for  the  mutual 
relief  and  maintenance  of  the  members  of  such  societies,"  &c 

The  intention  of  the  Act  was  to  enable  persons  of  comparatively 
small  means  to  avssociate  themselves  together  in  order  that  they 
might  obtain  advantages  which  they  could  not  otherwise  enjoy 
by  reason  of  their  limited  capital,  and  to  enable  them  to  avoid 
the  expense  involved  under  the  general  conveyancing  law.    It 
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enacted  that  "  it  shall  and  may  be  lawful      .      .  for  the   H-  ^'  ^^  A- 

membera  of  any   such   society  from  time  to  time  to  assemble  '' 

together  and  to  make     .     .     .     rules  for  the  better  government      Hkydon 
of  tlie  same  as  to  the  major  part  of  the  members  of  such  society       ^^'^' 

80  assembled  together  shall  seem  meet  so  as  such  rules  shall  not        

be  repugnant  to  the  laws  of  this  Colony  nor  any  of  the  express 
pronsions  or  regulations  of  this  Act  and  .  .  .  also  from  time  to 
time  to  alter  such  rules  as  occasion  shall  require  or  to  annul  and 
repeal  the  same  and  to  make  new  rules  in  lieu  thereof." 

The  9th  section  of  the  Act  provided  that :  "  Every  such  society 
shall  and  may  from  time  to  time  at  any  of  their  annual  meetings 
or  by  their  committee  if  any  such  shall  be  appointed  for  that 
society  elect  and  appoint  such  peraon  into  the  office  of  steward 
president  treasurer  or  trustee  of  such  society  as  they  sliall  think 
proper  .  .  .  and  from  time  to  time  to  elect  and  appoint 
others  in  the  room  of  those  who  shall  be  absent  from  the  Colony 
be  removed  vacate  or  die." 

I  take  it  that  under  the  power  to  make  rules  for  the  better 
government  of  the  society,  societies  constituted  under  this  Act 
had  power  to  make  provision  for  the  appointment  and  the  removal 
of  trustees.  The  Act  11  Vict.  No.  10  authorized  the  establish- 
ment of  building  societies  "  for  the  purpose  of  raising  by  small 
periodical  subsci-iptions  a  fund  to  assist  the  members  thereof  in 
obtaining  a  small  freehold  or  leasehold  property."  Then  it  was 
provided  how  those  building  societies  were  to  be  formed.  The 
4th  section  provided  that  all  the  provisions  of  the  Act  7  Vict.  No. 
10,  so  far  as  applicable  to  any  building  society  and  to  framing, 
certifying,  enrolling  and  altering  the  rules  thereof,  should  extend 
and  apply  to  such  society  and  its  rules  in  the  same  way  as  if  that 
Act  had  been  expressly  re-enacted.  I  think,  therefore,  that  by 
virtue  of  these  Statutes  this  society,  which  was  formed  under 
them,  had  power  to  make  rules  as  to  the  appointment  and  removal 
of  trustees.  They  accordingly  made  rules,  which  have  been 
altered  from  time  to  time,  but  are  still  substantially  the  same. 
Kule  10  provides  that :  "  In  case  any  trustee  shall  die  or  be 
desirous  to  be  discharged  from  or  shall  become  incapacitated  to 
act  in  the  trusts  reposed  in  him  ...  or  refuse  to  carry  out 
the  directions  of  the  Board,  he  shall  thereupon  cease  to  be  a 
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H.  C.  OF  A.  trustee  of  the  Society,  and  the  manager  sliall  convene  a  special 
'•  meeting  of  the  Board,  and  at  such  special  meeting  a  new  trustee 
shall  be  elected  in  the  place  of  such  trustee;  and  the  appointment 
of  every  new  trustee  shall  be  signed  by  the  continuing  members 
of  the  Board,  and  be  forthwith  duly  certified  and  transmitted  to 
the  proper  officer,  according  to  law,  and  thereupon  all  the  property 
of  the  Society  vested  in  such  retiring  trustee,  either  alone  or 
jointly  with  the  continuing  trustee  or  trustees,  shall,  by  \'irtue  of 
the  Acts  of  Parliament  in  that  behalf  vest  in  the  new  trustee 
appointed  in  his  pla^e  for  the  same  estate  and  interest  as  the 
foimer  trustee  had  therein,  and  subject  to  the  same  trusts,  with- 
out any  assignment  or  conveyance  whatsoever;  and  all  other 
property  and  effects  (if  any)  which  cannot  be  legally  and  eflectu- 
ally  vested  in  the  new  and  continuing  trustees  without  a  convey- 
ance, assignment,  or  transfer,  shall  be  conveyed,  assigned,  and 
transferred  at  the  expense  of  the  Society,  so  as  to  vest  in  sudi 
new  and  continuing  trustee  upon  the  trusts  and  with  the  powers 
under  and  subject  to  which  the  same  ought  to  be  held  by  the 
trustees  of  the  Society/' 

The  society  could  not  by  their  rules  alter  the  law  of  the 
devolution  of  property,  so  that,  if  this  provision  is  in  accoi-dance 
with  the  general  law  in  that  respect,  it  is  valid,  if  it  is  not,  it  is 
invalid.  It  therefore  adds  nothing  to  the  law.  So  far  as  the 
rule  relates  to  the  mode  of  appointment  and  removal  of  trustees, 
I  have  no  doubt  as  to  its  validity.  I  will  deal  now  with  the 
objection  that  the  plaintiff  trustees  were  not  appointed  according 
to  law.  What  was  done  was  this.  A  trustee  sent  in  his  resigna- 
tion, whereupon  a  special  meeting  of  the  Board  was  called  in 
accordance  with  the  rules,  for  the  purpose  of  accepting  his 
resignation  and  appointing  his  successor.  The  minutes  were  put 
in  evidence,  in  which  it  was  recorded  that,  Larkin  having  resigned 
his  office  as  trustee  and  director,  it  was  proposed  that  Mullins, 
one  of  the  plaintiffs,  should  be  appointed  in  his  place.  It  is  con- 
tended that  that  is  not  sufficient,  because  the  rule  goes  on  to 
provide  that  the  appointment  shall  be  signed  and  shall  be  forth- 
with duly  certified  and  transmitted.  If  there  had  been  any  law 
then  in  force  requiring  the  appointment  of  a  new  trustee  to  be 
certified  by  any  person  in  particular,  those  words  would  be  con- 
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straed  accordingly.  But  no  such  law  has  been  brought  to  our  H.  C.  of  a. 
DOtice,  and  I  cannot  see  how  any  greater  effect  can  be  given  to 
the  word  "  certified  "  than  is  ordinarily  attax^hed  to  it.  It  means 
that  the  authenticity  of  the  document  transmitted  must  be 
guaranteed  by  some  person's  signature.  The  appointment  was 
in  fact  signed  by  the  Board,  and  countersigned  by  the  Secretary. 
The  appointment  of  the  other  plaintiff  was  made  and  certified  in 
precisely  the  same  manner.  In  my  opinion  the  appointment  was 
properly  made  under  the  rules  of  the  society. 

I  pa.ss  to  the  second  objection,  that,  assuming  the  appointment 
of  these  two  gentlemen  to  have  been  properly  made,  nevertheless 
the  lands  of  the  society  are  not  vested  in  them.     That  is  said 
to  result  from  the  general  law  of  conveyancing,  regarding  the 
transmission  of  property  from  one  trustee  to  another  as  part  of 
the  law  of  the  devolution  of  property  and  conveyancing.     It  is, 
of  course,  competent  for  the  legislature  to  alter  that  law  if  it 
thinks  fit,  but  it  is  said  that  in  the  present  case  the  plaintiffs 
have  not  brought  themselves  within  the  strict  terms  of  the  altered 
law.    Before  I  refer  to  the  objection  I  would  make  this  observa- 
tion. Intei^retatio  chartaruvi  benigne  fcicienda  est  tit  res  rtiagis 
valeat  quavi  pereat     I  think  these  words  should  be  written  in 
letters  of  gold  in  every  Court  that  is  called  upon  to  administer 
laws  made   in  Parliament,   so   that   the  Court   may   remember 
that  they  are  a  co-ordinate  branch  of  the  Government,  not  sitting 
for  the  purpose  of  frustrating,  but  for  that  of  giving  effect  to  the 
wishes  of  the  legislature.      In  the  present  case  the  Court  has  to 
give  effect  to  express  statutory  provisions.     Since  the  Act  7  Vict. 
No.  10,  the  law  has  been  consolidated.     The  first  Act  passed  for 
that  purpose  was  in  1873,  and  the  law  was  finally  consolidated  in 
1W2.    That  Act  contains  a  series  of  provisions  relating  to  the 
property  of  societies.     The  legislature  desired  to  encourage  the 
formation  of  these  societies  and  to  do  away  with  the  necessity 
for  many  forms  which  involved  expense. 

Sec.  13  of  the  BxiUdivg  avd  Co-oj^erative  Societies  Act  1901 
(No.  17  of  1902),  provides  as  follows : — "  The  provisions  of  the 
nineteen  next  succeeding  sections  of  this  Act  shall  be  applied  to 
every  society  established  for  any  of  the  purposes  hereinbefore  in 
this  Part  of  this  Act  mentioned  or  referred  to  unless  the  rules  of 
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H.  C.  OF  A.  such  society  make  other  provision  in  respect  of  the  several  matters 
'•  in  the  said  sections  contained  inconsistent  with  the  application 
thereof  to  such  society."  I  apprehend  that  that  assumes  that  the 
rules  of  the  society  are  not  otherwise  tdtra  vires.  The  section 
relevant  to  appointments  is  sea  20,  which  was  sec  28  of  the  Act 
of  1873.  That  provides  that : — "Every  society  established  under 
this  Part  of  this  Act  shall,  at  some  meeting  of  its  members,  and 
by  a  resolution  of  a  majority  of  the  members  then  pi'esent, 
nominate  and  appoint  one  or  more  person  or  persons  to  be  trustee 
or  trustees  for  the  said  society,  and  the  like  in  case  of  any  vacancy 
in  the  same  office,  and  a  copy  of  the  resolution  so  appointing  such 
person  or  persons  to  the  office  of  trustee,  and  signed  by  such 
trustee  or  trustees,  by  the  secretary,  and  three  members  of  the 
stiid  society  shall  be  sent  to  the  Registrar  to  be  by  him  deposited 
witli  the  rules  of  the  said  society  in  his  custody."  That  mode  of 
appointment  is  different  from  that  provided  for  by  the  rules  of 
the  plaintiff'  society,  which  require  the  appointment  to  be  made  by 
the  members  of  the  Board.  The  operation  of  section  20  is  there- 
fore excluded  by  the  words  of  sea  13  so  far  as  regards  the  mode 
of  appointment.  And  I  think  that  the  same  consequence  follows 
as  to  the  mode  of  certifieAtion.  I  tliink,  therefore,  that  no  ques- 
tion arises  under  that  section. 

Sec.  24  provides  tliat — "  (1)  All  real  and  personal  estate  what- 
soever belonging  to  any  such  society  established  under  this  Part 
of  this  Act,  shall  be  vested  in  the  trustees  for  the  time  being  for 
the  use  and  benefit  of  such  society  and  the  members  thereof  and 
the  real  or  personal  estate  of  any  branch  of  a  society  shall  be 
vested  in  the  trustees  of  such  branch,  and  be  under  the  control 
of  such  trustees,  their  respective  executors  or  administrators, 
according  to  their  respective  claims  and  interests.  (2)  Upon  the 
death  or  removal  of  any  such  trustee  the  same  shall  vest  in  the 
succeeding  trustees  for  the  same  estate  and  interest  as  tlie  foniier 
trustee  had  therein,  and  subject  to  the  same  trusts  without  any 
conveyance  or  assignment  whatsoever.  (3)  In  all  actions  and 
suits  or  indictments  or  suunnary  proceeding  before  magistrates 
touching  or  concerning  any  such  property,  the  same  shall  be 
stated  to  be  the  property  of  the  persons  holding  the  said  office  of 
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trustees  in  their  proper  names  as  trustees  of  such  society  without   H.  C.  of  A. 
any  further  description."  ^^'^' 

The  legislature  has  there  stated  in  the  plainest  language,  as  it 
aeems  to  me,  that  the  property  of  the  society  shall  be  vested  in 
the  trustees  for  the  time  being.     It  is  said  that  that  enactment  is 
capable  of  two  meanings,  one  being  that  it  is  a  direction  to  the 
trustees  to  take  the  necessary  steps  to  have  formal  legal  convey- 
ances executed  in  order  that  the  property  may  become  vested  in 
them,  the  other  that  it  is  a  statement  of  the  law  as  to  the  property. 
No  doubt  property  not  previouslj^  in  the  hands  of  the  society  must 
be  conveyed  to  the  trustees.     Then,  as  to  the  provision  in  the  case 
of  a  vacancy  owing  to  the  death  or  removal  of  a  trustee,  it  is  said 
that  the  words  "  upon  the  death  or  removal  of  any  such  trustee  " 
only  apply  to  cases  where  a  trustee  is  removed  by  some  adverse 
proceeding  in  a  Court  of  Justice,  and  that  they  do  not  cover  the 
case  of  retirement,  for  which  the  legislature  has  not  made  express 
provision  as  being  a  case  which  is  less  likely  to  arise.     So  that 
the  legislature,  with  the  admirable  intention  of  making  provi- 
sion for  the  various  contingencies  which  were  in  their  opinion 
likely  to  arise,  have  succeeded  in  baffling  their  own  intention. 
Bat,  accepting  the  strictest  construction,  let  us  see  how  the  matter 
stands.    By  the  old  law  a  trustee's  office  could  only  be  vacated 
by  death  or  removal.   He  could  not  divest  himself  of  it  by  volun- 
tary resignation.      Although  therefore  the  rules  purport  to  say 
that  the  office  may  become  vacant  by  resignation,  that  is  a  mistake. 
So  Boon  as  a  successor  is  appointed,  as  both  cannot  occupy  the 
same  office,  the  first  trustee's  office  really  becomes  vacant  by  his 
removal.     It  is  conceded  that  if  the  wording  of  the  resolution  of 
the  Board  had  been  that  MuUins  be  appointed  a  trustee  and 
director  in  place  of  Larkin  "  resigned  and  removed,"  or  the  word 
''  removed  "  had  been  otherwise  inserted,  everything  would  have 
been  in  order,  and  the  plaintiffs'  title  would  have  been  perfect. 
What  difference  is  there,  as  a  matter  of  common  sense,  in  the  case 
of  an  operation  to  be  carried  out  by  laymen  in  the  working  of  a 
society  of  this  kind,  between  that  and  a  resolution  passed  by  a 
meeting  accepting  a  resignation,  and  appointing  a  successor  in 
the  place  of  the  man  just  described  as  the  person  M'hose  resigna- 
tion is  accepted  ?    The  resignation  cannot  take  effect  without 
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H.  C.  OF  A.  being  acted  upon  by  some  other  person.  If  you  want  to  use  the 
1907.  word  "removal,"  in  its  most  precise  sense  it  means  this:  the 
vacation  of  an  office  arising  from  the  act  of  some  person  other 
than  the  holder  of  the  office.  And  I  apprehend  that  the  term 
removal  covers  every  such  case.  In  tliLs  case  the  removal  of 
these  two  gentlemen  was  effectuated  by  the  Board  appointing 
their  successors.  I  think,  therefore,  that  the  case  is  within  the 
literal  meaninij  of  the  words  as  well  as  the  obvious  intention  of 
the  legislature,  and  that  the  title  of  the  trustees  is  complete. 
Sec.  24  expressly  provides  that  the  trustees  may  bring  and 
defend  actions  concerning  the  property  of  the  society. 

The  word  "  removal "  is,  of  course,  capable  of  bearing  a  more 
limited  meaning  and  of  being  construed  so  as  to  make  it  serve  as 
a  trap  to  lead  these  societies  into  confusion,  but,  for  the  reasons 
I  have  given,  I  think  that  even  on  technical  grounds  these 
technical  arguments  fail. 

I  come  now  to  another  question  of  much  more  importance 
— whether  such  an  action  as  this  can  be  brought  at  all  in  the 
Supreme  Court.  In  the  very  earliest  of  these  Acts  provision  ha.s 
been  made  for  preventing  unnecessary  legal  expense  in  connec- 
tion with  conveyancing  and  litigation.  The  earlier  Acts  provided 
generally  that  all  disputes  between  members  of  the  society  and 
the  trustees  or  the  governing  body  should  be  referred  either  to 
arbitration  or  to  justices.  I  need  not  trace  the  series  of  decisions 
extending  over  a  period  of  years,  but  they  continued,  I  think,  up 
to  1878,  when  the  case  of  Mulkern  v.  Lard  (!)  was  decided.  It 
has  been  decided  in  a  series  of  cases  that  this  provision  for  the 
case  of  a  dispute  arising  between  the  members  of  a  society  aaid 
the  governing  body  did  not  apply  to  a  controversy  between  a 
mortgagor  and  a  mortgagee.  That  was  the  recognized  construc- 
tion up  to  1878  in  England,  and  in  New  South  Wales  up  to  1873, 
when  the  Act  was  passed  which  is  now  contained  in  the  Act  of 
1902.  That  Act  contained  a  series  of  provisions  taken  from  the 
Act  18  &  19  Vict.  c.  ()3,  which  was  passed  at  a  time  when  it  was 
understood  that  provisions  of  this  sort  in  reference  to  Friendly 
Societies  did  not  apply  to,  and  that  the  provisions  in  the  Acts 
originally  relating  to  Friendly  Societies  and  incorporated  in  the 
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BnUdhig  Societies  Act,  did  not  include  disputes  between  mort-   H.  C.  of  A. 
gagor  and  mortgagee.    Tliat  was  the  language  used  in  the  Statutes, 
and  the  stat«  of  the  law  as  declared  by  the  Courts  up  to  1855.     I     Hbydon 
think  that,  as  the  legislature  of  New  South  Wales  adopted  the 
law  of  England  in  1855  in  identical  language,  it  is  fair  to  infer 
that  the  words  were  intended  to  be  construed  in  New  South 
Wales  in  the  same  sense  as  they  had  been  in  England.     It  is  a 
common  practice  in  British  dependencies  to  adopt  Imperial  laws 
in  the  same  language,  one  of  the  reasons  being  that  they  will 
thus  have   the  benefit  of  the  views  of  English  Courts  on  the 
construction  of  the  language  used.     I  will  refer  now  to  the  express 
provision  under  whicli  this  question  arises.      Sec.  58,  sub-sec.  (1) 
provides  that  disputes  between  an  officer  or  member,  or  person 
claiming   through  a   member   of  a   society   and  the   society  or 
trustees,  treasurer  or  committee  of  management  shall  be  decided 
in  the  manner  prescribed  by  the  rules,  and  the  decision  so  made 
shall  be  binding  and  conclusive  on  all  parties  without  appeal. 
The  controversies  referred  to  are  disputes  between  individuals  and 
the  society  collectively.     Then  there  is  a  provision  as  to  what  is 
to  happen  if  the  disputes  are  referred  to  justices,  but  limiting  the 
powers  of  justices  to  all  such  powers  as  may  be  exercised  by  jus- 
tices in  summary  proceedings.     Then  comes  sec.  59  (sec.  15  of  the 
Act  of  1873)  which  provides :  "  In  all  societies  established  under 
this  Act  all  applications — (fe)  for  the  settlement  of  disputes  that 
may  arise  or  may  have  arisen  in  any  society,  the  rules  of  which  do 
not  prescribe  any  otlier  mode  of  settling  such  disputes ;  or  (c)  for 
any  other  relief,  order,  or  direction,     .     .     .     shall  be  made  to  the 
District  Court  of  the  district  within  which  the  usual  or  principal 
place  of  business  of  the  society  is  situate.     (2)  Such  Court  shall, 
npon  the  application  of  any  person  interested  in  the   matter, 
entertain  such  application  and  give  such  relief  and  make  such 
orders  and  directions  in  relation  to  the  matter  of  such  application 
as  hereinafter  mentioned,  or  as  might  before  the  commencement 
of  the  Friendly  Societies  Act  of  1873  be  given  or  made  by  the 
Supreme  Court-  or  any  other  Court,  and  the  decision  of  such 
District  Court  upon  and  in  relation  to  such  application  as  aforesaid 
shall  not  be  subject  to  any  appeal."    It  is  conceded  that  this  action. 
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being  acted  upon  by  some  other  ^^itbin  the  junsdiction  of 

word  "removal,"  in  its  mos^  '^i«  section, for othenvise the 

vacation  of  an  office  arisv  ne  Supreme  Court  has  decided 

than  the  holder  of  the  '  ^  ^^  ^^^  ^PP^y  ^  ^  ^^^"^  '^ 

removal  covers  even  ^^^^laps  their  decision  went  rather 

these  two  gentlem  ^^^e  words  "make  such  orders  and  dire^ 

their  successors.  -i^inafter  mentioned,"  may  relate  to  the  sue- 
literal  meanir  -orders  that  the  Supreme  Court  would  not  have 
the  legisla^  yinary  jurisdiction.  But  the  question  is  whether 
Sec  24  '^  ejectment  by  a  mortgagee  against  a  mortgagor  falls 
defen''  >^^  section.  So  far  as  the  provision  as  to  disputes  is 
T  ,  ^,  I  am  of  opinion  that  the  section  has  no  application.  For 
y  .  j  case  there  is  no  dispute.  The  main  facts  were  never  really 
^,^ited.  There  is  some  dispute  as  to  how  much  is  actually  due, 
^l  in  my  opinion,  a  dispute,  in  order  to  be  relevant  for  this 
-rpose,  must  be  a  dispute  relevant  to  the  existence  of  the  right 
tTthe  relief  claimed  by  the  plaintiflF.  In  this  case  there  is  no 
dispute  as  to  any  fact  affecting  the  plaintiflFs'  right  to  recover. 
The  only  question  in  the  action  is  whether  they  are  entitled  to 
recover  possession  of  the  land.  If  any  part  of  sec.  59  can  be 
invoked,  it  is  that  referring  to  applications  "  for  any  other  relief, 
order,  or  direction."  The  provision  was  originally  in  these  words, 
sec.  15  of  the  37  Vict.  No.  4  :— "  In  all  societies  established  under 
this  Act  or  any  of  the  said  repealed  Acts  all  applications  for  the 
removal  of  trustees  or  for  any  other  relief  order  or  direction  or  for 
the  settlement  of  disputes  .  .  .  shall  be  made  to  the  Distnct 
Court  of  the  district  within  which  the  usual  or  principal  place  of 
business  of  the  society  shall  be  situate,"  and  then  come  the  same 
words  as  in  sub-sec.  (2)  of  sec.  59  of  the  Act  of  1902.  In  what 
sense  would  these  words  have  been  construed  in  England  when 
they  were  passed  ?  Were  they  words  likely  to  have  been  used  by 
the  legislature  or  any  lawyer  to  describe  an  action  of  ejectmen 
in  1855  ?  It  is  quite  clear  that  they  would  not  Relief  is  a  term 
used  in  equit}',  but  I  do  not  know  that  any  instance  can  be  foun 
of  a  person  in  possession  asking  for  relief  from  an  action  of  eject- 
ment being  spoken  of  as  seeking  relief.  At  any  rate  some  scDSio  e 
ineanincr  must  be  given  to  the  w^ords.     I  confess  that  I  f^'*' 
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manv    kinds  of  relief  which  migrht  be 

Tt  under  that  provision.    For  instance, 

ed  whether  the  funds  of  the  society 

o  trustees  were  about  to  invest  them 

'"-•  aght  to  be  improper,  tlie  District  Court 

'*     ^  .4.ve  power  to  entertain  a  suit  to  compel  proper 

That  is  only  one  instance.     Considering  that  these 

*e8  are  in  many  respects  analogous  to  joint  stock  companies, 

and  putting  aside  disputes  amongst  individual  members,  I  think 

that  this  construction  gives  ample  meaning  to  the  words  without 

straining  them  to  give  them  a  sense  which  I  am  sure  they  could 

not  have  borne  when  introduced  in  1855.     The  practice  of  New 

South  Wales  in  respect  of  actions  of  ejectment  was  exactly  the 

same  as  it  had  been  in  England. 

I  have,  therefore,  come  to  the  conclusion  that  the  jurisdiction 
of  the  Supreme  Court  is  not  ousted  by  sec.  59.  The  most  that 
can  be  said  in  favour  of  that  contention  is  that  the  words  are  not 
quite  clear. 

In  my  opinion  the  order  the  Supreme  Court  ought  to  have  made 
was  to  order  judgment  to  be  entered  for  the  plaintiffs.  I  have 
not,  so  far,  expressed  any  opinion  as  to  the  jurisdiction  of  the 
District  Court  over  the  controversy  about  the  amount  due  on  the 
mortgage.  I  have,  however,  foimed  an  opinion,  and  it  is  perhaps 
3s  well  that  I  should  express  it.  I  see  no  i^eason  why  a  dispute 
of  this  kind  between  mortgagor  and  mortgagee  should  not  fall 
within  the  terms  of  the  section  in  question.  According  to  the 
plain  language  of  the  legislature,  and  applying  the  rule  of  con- 
stmction  to  which  I  have  already  referred,  I  think  the  District 
Court  has  jurisdiction  in  such  matters. 
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Isaacs  J.  The  first  question  I  shall  consider  is,  had  the 
Supreme  Court  jurisdiction  to  hear  and  determine  this  action  \ 
The  answer  depends  upon  the  construction  to  be  placed  on  sec. 
59  of  the  Bwilding  and  Co-operative  Societies  Act  1901,  which 
was  assented  to  on  24th  January  1902,  and  is  No.  17  of  that 
year. 
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H.  C.  OF  A.  being  an  action  of  ejectment,  only  falls  within  the  jurisdiction  of 
the  District  Court  if  it  comes  within  this  section,  for  otherwise  the 
action  will  not  lie  in  that  C!ourt.   The  Supreme  Ccjurt  has  decided 
in  this  very  case  that  that  section  does  not  apply  to  an  action  of 
ejectment  by  a  mortgagee.     Perhaps  their  decision  went  rather 
further  than  necessary.     The  words  "make  such  orders  and  direc- 
tions    ...     as  hereinafter  mentioned,"  may  relate  to  the  suc- 
ceeding section — orders  that  the  Supreme  Court  would  not  have 
made  in  its  ordinary  jurisdiction.     But  the  question  is  whether 
the  action  of  ejectment  by  a  mortgagee  against  a  mortgagor  falls 
within  that  section.     So  far  as  the  provision  as  to  disputes  is 
invoked,  I  am  of  opinion  that  the  section  has  no  application.  For 
in  this  case  there  is  no  dispute.    The  main  facts  w^ere  never  really 
disputed.     Tliere  is  some  dispute  as  to  how  much  is  actually  due, 
but,  in  my  opinion,  a  dispute,  in  order  to  be  relevant  for  this 
purpose,  must  be  a  dispute  relevant  to  the  existence  of  the  right 
to  the  relief  claimed  by  the  plaintiff.     In  this  case  there  is  no 
dispute  as  to  any  fact  affecting  the  plaintiffs'  right  to  recover. 
The  only  question  in  the  action  is  whether  they  are  entitled  to 
recover  possession  of  the  land.    If  any  part  of  sec.  69  can  be 
invoked,  it  is  that  referring  to  applications  "  for  any  other  relief, 
order,  or  direction."     The  provision  was  originally  in  these  words, 
sec.  15  of  the  37  Vict.  No.  4  : — "  In  all  societies  established  under 
this  Act  or  any  of  the  said  repealed  Acts  all  applications  for  the 
removal  of  trustees  or  for  any  other  relief  order  or  direction  or  for 
the  settlement  of  disputes     .     .     .     shall  be  made  to  the  District 
Court  of  the  district  within  which  the  usual  or  principal  place  of 
business  of  the  society  shall  be  situate,"  and  then  come  the  same 
words  as  in  sub-sec.  (2)  of  sec.  59  of  the  Act  of  1902.     In  what 
sense  would  these  words  have  been  construed  in  England  when 
they  were  passed  ?    Were  they  words  likely  to  have  been  used  by 
the  legislature  or  any  lawyer  to  describe  an  action  of  ejectment 
in  1855  ?     It  is  quite  clear  that  they  would  not.     Relief  is  a  term 
used  in  equity,  but  I  do  not  know^  that  any  instance  can  be  found 
of  a  person  in  possession  asking  for  relief  from  an  action  of  eject- 
ment being  spoken  of  as  seeking  relief.    At  any  rate  some  sensible 
meaning  must  be  given  to  the  words.     I  confess  that  I  felt  ft 
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difficulty  for  some  time  on  the  point,  but  after  further  considera-  ^'  C.  of  a. 

tion  I  think  there   are   manv    kinds  of  relief  which  mi^ht  be 

granted  by  the  District  Court  under  that  provision.    For  instance,      Hbtdon 

suppose  the  question  were  raised  whether  the  funds  of  the  society 

«'ere  properly  invested,  or  the  trustees  were  about  to  invest  them 

in  a  way  that  was  thought  to  be  improper,  the  District  Court 

would,  I  think,  have  power  to  entertain  a  suit  to  compel  proper 

investment.     That  is  only  one  instance.     Considering  that  these 

societies  are  in  many  respects  analogous  to  joint  stock  companies, 

and  putting  aside  disputes  amongst  individual  members,  I  think 

that  this  construction  gives  ample  meaning  to  the  words  without 

straining  them  to  give  them  a  sense  which  I  am  sure  they  could 

not  have  borne  when  introduced  in  1855.     The  practice  of  New 

South  Wales  in  respect  of  actions  of  ejectment  was  exactly  the 

same  as  it  had  been  in  England. 

I  have,  therefore,  come  to  the  conclusion  that  the  jurisdiction 
of  the  Supreme  Court  is  not  ousted  by  sec.  59.  The  most  that 
can  be  said  in  favour  of  that  contention  is  that  the  words  are  not 
quite  clear. 

In  my  opinion  the  order  the  Supreme  Court  ought  to  have  made 
was  to  order  judgment  to  be  entered  for  the  plaintiffs.  I  have 
not,  80  far,  expressed  any  opinion  as  to  the  jurisdiction  of  the 
District  Court  over  the  controversy  about  the  amount  due  on  the 
mortgage.  I  have,  however,  formed  an  opinion,  and  it  is  perhaps 
Bs  well  that  I  should  express  it.  I  see  no  i^ason  why  a  dispute 
of  this  kind  between  mortgagor  and  mortgagee  should  not  fall 
within  the  terms  of  the  section  in  question.  According  to  the 
plain  language  of  the  legislature,  and  applying  the  rule  of  con- 
struction to  which  I  have  already  referred,  I  think  the  District 
Court  has  juri.sdiction  in  such  matters. 


Isaacs  J.  The  first  question  I  shall  consider  is,  had  the 
Supreme  Court  jurisdiction  to  hear  and  determine  this  action  ? 
The  answer  depends  upon  the  construction  to  be  placed  on  sec. 
59  of  the  Bwilding  and  Co-(yperative  Societies  Act  1901,  which 
was  assented  to  on  24th  January  1902,  and  is  No.  17  of  that 
year. 
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H.  0.  OF  A.       Assuming  that  a  dispute  within  the  meaning  of  the  Act,  the 
^  settlement  of  which  was  necessary  or  material  to  the  plaintiffs' 

Heydon  claim,  existed  before  writ  issued,  the  plaintiffs'  claim  would  not 
in  my  opinion  be  cognizable  by  the  Supreme  Court,  but  would 
have  to  be  determined  by  the  District  Court.  The  action  is  one 
of  ejectment,  that  is  to  say,  the  claimants  ask  for  possession  of 
the  land  claimed,  in  accordance  with  the  terms  of  the  mortgage 
deed,  and  not  for  any  declaration  of  title  independent  of  the  con- 
tract. According  to  the  provisions  of  the  mortgage,  default  in 
payment  of  two  monthly  instalments  entitles  the  mortgagees  to 
enter  upon  the  premises  and  to  exercise  other  rights  immaterial 
to  the  present  question.  Had  there  been  any  real  dispute  that 
such  default  had  occurred,  I  should  have  thought  that  that  was 
a  matter  which  by  the  Act  was  left  to  the  decision  of  the  District 
Court,  and  that,  until  the  rights  of  the  parties  were  ascertained 
by  that  tribunal,  no  power  existed  elsewhere  to  make  any  order 
in  the  plaintiffs'  favor. 

Having  regard  to  the  importance  of  the  subject  and  to  the  fact 
that  I  have  arrived  at  a  conclusion  opposed  to  that  taken  by  the 
Supreme  Court  of  New  South  Wales,  I  shall  state  the  reasons  for 
my  opinion. 

It  has  been  argued  that,  by  analogy  to  a  number  of  decisions  in 
England,  it  ought  to  be  held  that  a  claim  by  a  mortgagee  building 
society  under  this  Act,  arising  by  virtue  of  a  mortgage  given 
by  one  of  its  members,  is  not  a  dispute  within  the  meaning  of  the 
Act.  Those  decisions  culminated  in  the  case  of  Mulkei^n  v.  Lord 
(1).  In  that  case  it  was  held,  in  substance,  that  an  action  by  a 
mortgagor  for  accounts  was  within  the  jurisdiction  of  the  ordinarj' 
Courts  notwithstanding  the  legislative  application  to  building 
societies  of  the  provision  for  settlement  of  disputes  in  friendly 
societies.  But  the  real  ground  of  decision  was  this,  that  the 
same  meaning  had  to  be  given  to  those  provisions  when  applied 
to  building  societies  as  they  bore  when  applied  to  friendly 
societies,  and  when  applied  to  friendly  societies,  they  did  not 
include  disputes  between  mortgagee  and  mortgagor:  see  per 
Lord  Blackburn  in  Mtiiiicipal  Permanent  Inve^inent  Building 

(1)  4  App.  Cas.,  182. 
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Society  V.  Kent  (1).     In  1874  the  BuildiTig  Societies  Act  was   R-  C.  of  a. 

passed  and  a  new  line  of  cases  was  decided  upon  it.     I  shall  refer 

only  to  two.     In  Hcu)k  v.  London  Provident  Building  Society 

(2),  the  plaintiff  sued  for  an  account  in  respect  of  a  mortgage 

transaction  with  the  defendant,  and  the  Court  of  Appeal  held 

that  the  Court's  jurisdiction  was  ousted.     Jessel  M.R.,  in  the 

coarse  of  his  judgment,  expressed  himself  in  terms  which  I  think 

are  very  apposite  in  the  present  case.     He  said  (3) : — "  I  have 

said,  not  only  in  the  cases  which  have  been  referred  to,  but  I  have 

said  very  often  in  this  Court,  that  it  is  tlie  duty  of  the  Court  first 

of  all  to  find  out  what  the  Act  of  Parliament  under  consideration 

means,  and  not  to  embarrass  itself  with  previous  decisions  on 

former  Acts  when  considering  the  construction  of  a  plain  Statute 

framed  in  different  words  from  the  former  Acts. 

"  Now  we  have  first  to  see  what  this  Act  of  Parliament  says, 
and  we  must  recollect  this,  that  it  is  an  Act  of  Parliament 
referring  to  building  societies  and  to  building  societies  only, 
and  the  provisions  applicable  to  building  societies  in  the  older 
Acts,  as  I  shall  presently  show,  were  only  extensions  to  building 
societies  of  some  former  Acts  relating  to  friendly  societies." 
He  held  also  that  the  dispute  to  be  within  the  Act  must  be  a  dis- 
pute in  respect  of  a  society  transaction,  and  he  held  that  the 
dispute  in  question,  being  between  a  member  and  the  society  and 
between  the  society  and  a  member  in  reference  to  securities  given 
by  him  for  his  subscriptions  and  fines,  w^as  a  dispute  regarding  a 
society  transaction.  He  then  proceeded  to  say  (4)  : — "  You  have 
a  new  Act  providing  in  the  most  careful  manner  for  everything 
that  remains  to  be  determined  by  arbitration,  and  so  far  from 
there  being  anything  detrimental  in  referring  these  things  to 
arbitration,  it  is  a  most  desirable  course.  I  am  quite  aware  that 
at  the  time  when  the  Court  of  Exchequer  decided  Mon^on  v. 
Ghver  (5)  the  opinion  was  the  otlier  way.  The  Judges  did  all 
they  could  to  defeat  the  legislative  provisions  of  these  Acts ;  but 
of  late  years  the  tide  has  turned,  and  now  Judges  endeavour, 
where  the  legislature  has  directed  references  to  arbitration,  to 


(1)9  App.  Cas.,  260,  at  pp.  276,  277. 
(2)23Ch.  D..  103. 
(3)23Ch.  !>.»  103,  at  p.  108. 


(4)  23  Ob.  D.,  103,  at  p.  111. 

(5)  4  Ex.,  430. 
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H.  C.  OF  A.  carry  them  out.     Moreover  it  appears  to  me  the  words  are  plain." 

^^^'        He  further  goes  on  (1): — "I  think  it  leads  to  great  mischief, 

Hetdon      when  an  Act  of  Parliament  is  plain  and  clear,  for  Judges  to  i-efer 

LiL  IS       ^  decisions  on  older  Acts  and  then  say  they  cannot  distinguisli 

sufficiently  the   new  Act  from  the  old,  and  that  therefore  the 

decisions  are  binding.  Of  course  you  may  look  at  them  with  a 
view  of  seeing  what  the  interpretation  is,  but  I  prefer  to  read 
the  modern  Act,  find  out  what  its  meaning  is,  and  if  it  is  plain,  to 
act  according  to  its  plain  construction,  without  troubling  myself 
with  the  decisions  of  the  Courts  on  earlier  Acts  the  provisions  of 
which  are  not  the  same." 

Lord  Justice  LiiuUey  expressed  himself  substantially  to  the 
same  effect. 

In  Mwnicijxd  Fernianent  Investment  Buildinf/  Society  v. 
Kent  (2)  the  House  of  Lords  by  a  majority  affirmed  Hack's  caj^, 
and  held  that  the  High  Court  of  Judicature  had  no  jurisdiction 
to  entertain  an  action  by  the  society  against  a  member  for 
moneys  due  to  it  under  a  covenant  in  a  mortgage  deed.  Great 
stress  is  laid  in  that  case  upon  the  fact  that  the  statutory  pro- 
visions for  settlement  of  disputes  were  now  part  of  the  Building 
Societies  Act,  that  a  building  society,  unlike  a  friendly  society, 
lent  money  on  mortgage  as  an  essential  part  of  its  business,  and 
that  in  the  new  provisions  the  power  of  dealing  with  disputes 
was  considerably  enlarged.  Lord  Watfion  said  (3) : — "I  do  not 
think  it  can  be  inferred  from  the  character  of  the  tribunals  thus 
constituted,  and  the  nature  of  the  powers  conferred  upon  them, 
that  it  is  impossible  tliat  the  legislature  should  have  intended  to 
commit  to  their  determination  questions  or  disputes  arising 
between  an  advanced  member  and  the  society  in  their  relative 
character  of  mortgagor  and  mortgagee.  In  1865  the  legislature 
had  already  conferred  upon  County  Courts  (28  &  29  Vict.  c.  99, 
sec.  1)  jurisdiction  to  exercise  the  power  and  authority  of  the 
Higli  Court  of  Chancery  in  all  suits  for  foreclosure  or  redemp- 
tion, or  for  enforcing  any  charge  or  lien,  when  the  mortgage, 
charge  or  lien  does  not  exceed  in  amount  the  sum  of  £500.  There 
does  not  appear  to  me  to  be  any  d  priori  improbability  that  the 

(1)  23  Ch.  1).,  103,  at  p.  112.  (2)  9  App.  C;is.,  260. 

(3)  9  App.  Cos.,  280,  at  p.  281. 
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1^'slature  should  in  1874  either  intrust  to  those  Courts  the  duty  H-  C.  of  a. 
of  detennining  such  questions  between  a  benefit  building  society 
and  its  advanced  members,  or  authorize  them  to  pronounce,  when  hbydon 
requisit<3,  an  order  for  foreclosure  or  redemption  after  the  rights  li^ju 
of  the  parties  had  been  ascertained  by  arbitrators  or  by  the 
registi-ar."  He  then  examined  the  Act  with  a  view  of  deter- 
mining the  dispute  as  to  whether  the  liability  of  an  advance  to  a 
member  under  a  mortgage  is  a  dispute  within  the  meaning  of  the 
Act,  he  thought  it  was,  and  said  (1): — "I  am  unable  to  regard 
the  liability  of  an  advanced  member  under  such  a  mortgage  as 
the  liability  of  a  stranger,  and  not  as  the  liability  of  a  member." 
The  Earl  ofSelbome  L.C.,  who  dissented,  thought  that  disputes  of 
that  character  were  not  disputes  between  the  society  and  a  member 
as  such :  he  said  (2)  after  speaking  of  the  change  of  language 
in  the  latter  enactment.  "  The  sense  of  the  shorter  form  of 
expression,  *  disputes '  is  the  same.  It  cannot  possibly  be  supposed 
to  extend  to  questions  between  the  society  and  strangers ;  and 
the  repeated  reference  to  the  rules  appears  to  me  also  to  show 
that  disputes  arising  under  the  rules  must  be  extended. 

"  This  being  so,  I  cannot  assent  to  the  opinion  that  the 
decisions  under  the  earlier  Act,  so  far  as  they  depend  upon  the 
meaning  of  the  words  by  which  the  subject-matter  of  arbitration 
was  therein  defined,  are  displaced  or  rendered  inapplicable  by  the 
use  of  words  of  either  larger  or  clearer,  or  in  any  way  different 
signification,  in  the  later  Act. 

"  And  it  also  appears  to  me  that  this  is  really  the  point  on 
which  the  decision  of  the  House  in  the  present  case  ought  to 
depend  ;  because  neither  the  better  means  provided  by  the  later 
Act  for  enforcing  an  award,  nor  the  more  extended  powers 
thereby  given  to  arbitrators,  nor  the  introduction  of  the  County 
Court  instead  of  justices  as  an  authority  which,  in  some  cases, 
may  itself  arbitrate,  can  require,  or  by  reasonable  implication 
justify,  a  wider  construction  of  the  '  disputes '  to  be  referred  than 
that  word  otherwise  ought  to  receive." 

In  my  judgment,  reading  the  Act  17  of  1902,  which  differs 
from  both  the  English  Acts,  and  endeavouring  to  collect  from 

(I)  9  App.  Caa.,  260,  at  p.  283.  (2)  9  App.  Cas.,  260,  at  p.  271. 
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H.  C.  or  A.  itself  the  true  intention  of  the  legislature,  I  entertain  no  doubt 
^^^'  that  a  dispute  between  the  society  and  its  mortgagor  as  to  the 
Hey  DON  rights  of  the  society  under  one  of  its  mortgages  from  a  member 
is  a  <Hspute  as  to  a  society  tiunsactiou,  or,  as  Lord  BUickbivm 
says,  "  a  dispute  between  the  society  and  him  as  a  member  of 
the  building  society  as  such,"  and  is  within  the  meaning  of  sub- 
paragraph (6)  in  the  1st  sub-s(H5tion  of  sec.  59.  Certainly  priim 
facie  it  is  within  the  words.  What  is  there  that  militates  against 
this  view  ?  Reference  to  sec.  6  shows  that  the  very  object  of  the 
society's  existence  is  to  create  a  fund  by  the  subscriptions  of  its 
members  so  as  to  lend  to  its  members,  but  only  upon  the  security 
of  a  mortgage  to  be  given  by  the  borrowing  member  to  the 
general  body  of  members.  The  mutual  rights  and  liabilitie.s  of 
the  lending  members  and  the  borrowing  member  are  created  and 
evidenced  by  the  mortgage  ;  how  then  can  it  be  said  that  a 
dispute  between  lenders  and  borrower  in  relation  to  this  trans- 
action is  not  essentially  a  society  dispute  ?  If  it  is,  why  are  the 
provisions  of  sec.  59  inapplicable  /  By  sec.  6  the  society  may 
make  any  rules  subject  to  the  provisions  of  the  Act  for  the  better 
carrying  out  of  its  purposes.  By  sec.  7  it  is  provided  that  the 
rules  shall  provide,  intei'  alia,  for  the  manner  of  settling  disputes 
between  the  society  and  a  member  or  a  person  claiming  on 
account  of  a  member. 

By  sec.  58  every  dispute  between  a  member  or  a  person  claiming 
through  or  under  such  member  and  the  society  or  the  trastees 
shall  be  decided  in  manner  directed  by  the  rules,  and  the  decision 
is  binding  and  conclusive.  If  the  rules  direct  that  the  dispute 
shall  be  referred  to  justices,  the  justices  are  empowered  to  inquire, 
and  to  hear  and  determine  the  matter. 

Sec.  59  provides  that  certain  applications  shall  be  made  to  the 
District  Court. 

Sub-par.  (ft)  of  that  section  relates  to  applications  for  the 
settlement  of  disputes  that  may  arise  or  have  arisen  in  any  society 
the  rules  of  which  do  not  prescribe  any  other  mode  of  settling 
such  disputes.  The  section  goes  on  to  provide  as  follows :— "  Such 
Court  shall,  upon  the  application  of  any  person  interested  in  the 
matter,  entertain  such  application  and  give  such  relief  and  mak^ 
such  orders  and  directions  in  relation  to  the  matter  of  such  applic*' 
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tion  as  hereinafter  mentioned,  or  as  might  before  the  commence-  H.  C.  of  a. 

1007 

ment  of  the  Friendly  Societies  Act  1873  be  given  or  made  by 
the  Supreme  or  any  other  Court,  and  the  decision  of  such  District 
Coart  upon  and  in  relation  to  such  application  as  aforesaid  shall 
not  be  subject  to  any  appeal." 

The  District  Court  is  a  legal  tribunal  presided  over  by  a  Judge, 
and  by  the  District  Courtft  Act  it  has  jurisdiction  in  '*  personal 
actions  "  up  to  £200  with  certain  exceptions,  and  also  has  juris- 
diction in  certain  cases  of  partnership  account,  or  claims  of  a 
distributive  share  under  an  intestacy,  or  any  legacy  under  a  will 
not  exceeding  £200.  It  has  also  jurisdiction  by  consent  to  try 
any  action  that  might  be  brought  in  the  Supreme  Court.  It  has 
power  to  decide  certain  actions  of  ejectment,  namely,  where  land- 
lords claim  possession  from  a  tenant  or  person  claiming  under 
him  who  continues  in  occupation  of  land  notwithstanding  the 
termination  of  the  tenancy.  The  Judge  may  order  possession  to 
be  given  to  the  plaintiff,  and,  if  necessary,  the  Registrar  of  the 
Court  issues  a  warrant  authorizing  and  requiring  the  bailiff  of 
the  Court  to  give  possession  of  the  premises  to  the  plaintiff.  To 
such  an  action  of  ejectment  a  claim  for  rent  or  mesne  profits  not 
exceeding  £200  may  be  added,  and  certain  other  cases  of  eject- 
ment, that  is  in  the  case  of  small  tenements  held  under  lease,  are 
within  the  jurisdiction  of  the  District  Court.  Bailiffs  are  to  be 
appointed  by  the  Judge  and  are  removable  by  him ;  provision  is 
made  in  the  District  Courts  Act  for  the  duties  and  remuneration 
of  bailiffs.  There  are  other  powers  both  of  jurisdiction  and 
enforcement  to  which  I  need  not  refer,  but  it  is  plain  from  what  I 
have  already  said  that  ejectment  as  between  landlord  and  tenant 
is  no  novel  jurisdiction  of  the  District  Court,  and  there  is  no  lack 
rf  legal  machinery  to  deal  with  it. 

But.  in  addition  to  what  has  already  been  said,  the  legislature 
has  expressly  conferred  upon  the  District  Court  for  the  purpose 
of  this  jurisdiction  the  power  to  give  such  relief  and  make  such 
orders  and  directions  as  the  Supreme  or  any  other  Court  could 
give  or  make  before  the  commencement  of  the  Friendly  Sf)clefies 
Act  1873. 

For  myself  I  cannot  conceive  any  wider  powers  capable  of  being 
conferred  by  the  legislature,  and  without  doing  extreme  violence 
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H.  C.  OF  A.   to  the  wording  of  this  section,  I  fail  to  see  how  the  suggested 
1907.        limitation  can  be  placed  on  it.     It  is,  however,  said  that  the 
Hkydon     generality  of  tliis  section  is  controlled  by  sec.  60.     I  do  not  agree 
r  "•  with  this  contention. 

The  first  sub-section  of  sec.  60  makes  four  provisions : — 

(1)  That  an  order  of  the  District  Court  for  the  payment  of 
money,  though  not  an  ordinary  judgment  of  that  Court,  is  to  be 
enforced  as  if  it  were. 

(2)  That  where  that  Court  ordere  the  doing  of  some  act,  not 
being  for  the  payment  of  money,  the  Judge  may  (not  must),  that 
is,  of  course,  in  appropriate  cases,  order  the  payment  of  a  certain 
sum  of  money  in  default  of  the  doing  of  the  act. 

(3)  If  such  an  alternative  order  is  made,  then  again,  though  the 
order  is  not  a  judgment,  it  may  be  enforced  as  if  it  were. 

(4)  CertioraH  is  taken  away  with  regard  to  such  order. 
I  can  therefore  see  no  limitation  by  reason  of  sec  60  upon  the 

extremely  large  words  of  sec.  59.  Indeed,  as  suggested  by  the 
Chief  Justice  during  the  argument,  I  regard  the  first  sub-sec- 
tion of  sec.  60  as  simply  the  full  explanation  of  what  is  meant 
by  the  woi'ds  "  as  hereinafter  mentioned  "  in  sec.  59.  I  should 
add  at  this  point  that  the  case  quoted  by  the  Chief  Justice; 
Reg.  V.  Judge  of  the  County  of  Surrey  (1),  is  so  close  iu  its 
resemblance  to  the  present  case  as  to  be  practically  decisive  of 
this  point. 

Sub-sec.  (2)  of  sec.  60,  particularly  in  its  concluding  words, 
strengthens  the  view  that  the  costly  and  sometimes  tedious  course 
of  litigation  in  the  Supreme  Court  was  intended  to  be  avoided  in 
these  matters.  The  decision  of  the  Supreme  Court  in  this  case, 
Hei/don  v.  Lillw  (2),  cannot  now  be  relied  on  as  law. 

The  question  still  remains  whether  there  was  in  fact  in  this 
case  any  dispute  as  above  interpreted  between  the  parties  neces- 
sar}'^  or  material  to  the  plaintiffs'  claim  before  these  proceedmgs 
commenced.  The  existence  of  such  a  dispute  was  essential  to 
give  the  District  Court  jurisdiction  and  oust  that  of  the  Suprenie 
Court:  London  and  North  Weatei^n  and  Gt^it  Wedem  Jo^'"^^ 

• 

Railway  Cos.  v.  J,  H.  Billington  Ltd.  (3).    Such  a  dispute  ma>y^ 

(1)  13  Q.B.D.,  963.  (2)  (1906)  6  S.R.  (N.S.\V.),453. 

(3)  (1899^  A.C.,  79. 
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1Q07 

V.  WUifon   (1).     The    facts  of   the  case  may  show  that  such  a 

dispute  existed   either  by   express   words  or   by  conduct  (see      Heydon 

Ckmsoii    V.    Hubhiird  [2) ),   or  the   facts   may  establish,  as  in      l,llis 

BUlington*s  Ca^tCy  that  no  dispute  had  arisen  before  action.     In        

this  case  I  am  clear  that,  although  there  is  ground  for  contending 
that  the  defendant  did  dispute  the  accuracy  of  the  society's 
accounts,  yet  there  is  no  titice  of  any  suggestion  on  her  part  of 
the  non-existence  of  the  two  months'  default,  which  in  itself  was 
sufficient  to  entitle  the  plaintiffs  to  possession  under  the  teniis  of 
the  mortgage.  For  the  purposes  of  this  action,  therefore,  there 
was  no  dispute  within  the  meaning  of  the  Act. 

Relief,  order  or  direction  in  sub-paragraph  (c)  of  sec.  59 
must  have  some  limitation,  and  though  not  necessary  to  finally 
determine  that,  they  mean,  I  think,  relief,  order  or  direction  with 
reference  either  to  matters  of  internal  management,  of  which  sub- 
paragraph (a)  is  a  type,  or  to  a  dispute  within  the  meaning  of 
Bub-paragraph  (6).  This  case  does  not  fall  within  either  class. 
The  Supreme  Court,  therefore,  in  my  opinion  had  jurisdiction,  and 
it  now  becomes  the  duty  of  this  Court  to  adjudicate  upon  the 
uiatter  in  controversy. 

Upon  this  branch  of  the  case  I  shall  address  myself  only  to  one 
contention  on  behalf  of  the  defendant.  It  was  urged  that  the 
plaintiffs,  although  appointed  trustees  according  to  the  rules  of 
the  society,  had  not  the  legal  estate  in  the  property  in  question 
vested  in  them,  and  therefore  could  not  maintain  this  action.  It 
was  said  in  the  first  place  that  sec.  24  applied  only  to  trustees 
appointed  in  manner  prescribed  by  the  Act,  that  is  to  say,  by 
sec.  20,  and  that,  inasmuch  as  the  present  trustees  had  been 
appointed  not  at  a  meeting  of  members  but  by  the  Board  of 
Directors,  their  appointment,  though  valid  as  an  appointment,  did 
not  carry  with  it  the  vesting  provisions  contained  in  sec.  24.  But 
that  is  a  fallacy,  because  sec.  13  allows  the  provisions  of  the 
nineteen  next  succeeding  sections  to  be  modified  by  the  rules, 
that  is,  to  the  extent  that  rules  may  be  lawfully  made. 

The  next  argument  was  this : — Assuming  sec.  24  applies,  the 
trustees  nevertheless  have  not  the  legal  estate,  because  there  has 

(I)  2C.P.D.,  410.  (2)  45  L..J.M.C.,  69. 
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fl.  C.  OF  A.  been  no  actual  conveyance  to  them  to  satisfy  sub-sec.  (1),  nor  did 
^^^'        they  succeed  trustees  who  died  or  were  removed,  and  consequently 
do  not  come  within  tlie  reijuirements  of  sub-sec.  (2). 

In  my  opinion  this  argument  is  also  untenable.  The  enactment 
that  all  real  and  personal  estate  belonging  to  the  society  shall  be 
vested  in  the  trustees  for  the  time  being  means  the  same  thing  a*s 
if  instead  of  "  shall  be  vested  "  the  words  were  "  shall  vest."  It 
will  be  observed  that  the  property  also  "  shall  ...  be  under  the 
control  of  such  trustees,"  &c.,  clearly  evidencing,  to  my  mind,  that 
the  verb  "  be  "  is  used  to  denote  an  actual  estate  or  condition  and 
not  a  direction  to  perform  an  act  in  the  future.  The  provision  is 
a  self-executing  enactment,  or  in  other  words  a  legislative  con- 
veyance and  transfer  of  the  property. 

Apart  altogether  from  authority,  the  neceasities  of  the  case 
recjuire  this  construction.  If  a  formal  conveyance  of  land  is 
necessary  a  formal  assignment  of  personal  property  is  equally 
necessary,  and  to  apply  this  process  continually  to  every  shilling  of 
subscriptions  paid  to  the  society  by  its  members  month  by  month 
or  day  by  day  would  be  plainly  unworkable.  No  case  lias  been 
cited  which  construes  the  Act  in  accordance  with  this  arorument 
of  the  defendant,  but  there  are  weighty  judicial  opinions  to 
the  contrary.  In  Shai^p  v.  Warren  (1),  decided  as  early  as 
1818,  an  action  was  brought  by  the  plaintiffs  to  recover  a  sum 
of  money  constituting  the  funds  of  the  society  which  had 
been  placed  in  the  hands  of  the  defendant  by  them  for  safe 
custody,  and  which  the  defendant  had  applied  to  his  own  use  and 
refused  to  pay  over.  For  the  purpose  of  that  action  the  plaintiffs 
were  previous  to  its  commencement  appointed  treasurers  to  the 
society  to  enable  them  to  sue  under  33  Geo.  III.  c.  54,  sec.  4. 
Several  objections  were  taken,  of  which  one  only  is  now  material 
to  the  present  case,  that  was,  that  the  defendant  being  a  member 
of  the  society  was  a  partner,  and  could  not  be  sued  by  the  other 
members  in  this  form  of  an  action. 

Sec.  11  of  the  Act  just  mentioned  provided  "that  all  moneys 
belonging  to  such  society  shall  be  vested  in  the  treasurer  or 
treasurers,  trustee  or  trustees  for  the  time  being  for  the  use  and 
benefit  of  such  society  and  from  and  after  the  death  or  removal 

(1)  6  Price,  131. 
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of  any  treasurer  or  treasurers,  trustee  or  trustees  shall  vest  in  H*  C*  ^^  A 
the  succeeding  treasurer,"  &c.,  without  any  asssignment  or  transfer 
whatever,  and  the  section  went  on  to  provide  substantially  as  in 
sub-sec.  (3)  of  sec.  24  of  Act  No.  17  of  1902.  It  was  held  that  this 
section  was  a  complete  answer  to  the  objection,  and  Graluvm  B. 
(1),  treated  the  section  as  "enacting  that  the  property  of  the 
society  shall  vest  in  the  proper  officer,  for  all  purposes  of  action 
and  suit  in  anywise  touching  the  same." 

In  Mcn^rison  v.  Glover  (2),  decided  in  1849,  there  was  an  action 
OD  a  covenant  in  a  mortgage  given  by  the  defendant  to  the  then 
trustees  of  a  building  society ;  changes  had  taken  place  in  the 
personnel  of  the  trustees,  and  sec.  21  of  10  Geo.  IV.  c.  56,  so  much 
referred  to  in  the  present  case,  was  extensively  discussed.  In 
answer  to  an  objection  that  the  plaintiffs  were  not  entitled  to  sue 
as  trustees,  Parke  B.  said  (3) : — "  Surely  the  society  has  power  to 
inrest  their  funds  from  time  to  time ;  and  if  they  do  so  upon  real 
security,  is  that  not  a  security  belonging  to  the  society,  which, 
under  the  2l8t  sec.  of  10  Geo.  IV.  c.  66,  vests  in  the  trustees  ?  " 

In  Victoria  the  same  construction  was  placed  on  similar  words 
as  far  back  as  1879.  The  Friendly  Societies  Statute  1865  (No. 
254)  provided  by  sec.  16 : — "  All  real  and  personal  estate  .  .  . 
shall  be  vested  in  the  trustees  for  the  time  being,"  &c.,  and  then 
went  on  to  make  provisions  substantially  similar  to  those  con- 
tained in  sees.  24  and  25  in  the  Act  now  under  consideration. 

In  Colonial  Bank  of  Australasia  v.  Draper  (4),  Staivell  C.J. 
said,  "The  16th  .section  vests  all  the  property  of  the  society  in 
trustees." 

It  therefore  seems  plain  to  me  that  even  resting  upon  sub-sec. 
1  of  sec  24  the  defendant's  argument  must  fail.  Equally,  in  my 
opinion,  is  her  argument  as  to  sub-sec.  2  unsustainable. 

The  expression  "  shall  be  vested  "  is  not  unf  requently  used  in 
tins  way.  See  Westminster  Corporation  v.  Johnson  (5)  where 
"  shall  be  vested  "  in  an  Act  of  Parliament  was  acted  on  as  equiv- 
alent to  "  vest." 

1  am  unable  to  give  to  the  word  "  removal,"  as  it  is  used  in  this 


H)6Pri<3e,  131,  at  p.  133. 

(2)  4  Ex..  4.30. 

^3)  4  Ex.,  4.30,  at  p.  441. 


(4)  4  V.L.R.  (L.),  .527,  at  p.  632. 
(6)  (1904)  1  K.B.,  19  :  (1904)  2K.B., 
737. 
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H.  C.  OF  A.  Act,  the  restricted  signiticatiou  sometimes  attached  to  it  in 
^^*  equity.  The  removal  of  a  trustee  of  a  building  society  must  be 
made  by  someone  other  than  the  trustee,  as  the  society  itself  or 
tlie  Court ;  but  the  removal  may  be  either  with  the  consent  or,  in 
proper  cases,  against  the  will  of  the  trustee,  and  in  either  case  it 
is,  I  think,  a  removal  of  the  trustee.  What  is  called  a  resignation 
of  his  office  is  in  truth  nothing  more  than  an  expressed  desire  to 
be  discharged,  and  if  acceded  to  he  is  removed. 

I  cannot  bring  myself  to  think  that  the  legislature  as  far  back 
as  the  time  of  Geo.  III.  in  the  year  1793  used  in  relation  to 
friendly  societies  the  word  "removal "as  contradistinguished  from 
the  term  "  retirement"  or  "resignation"  in  relation  to  trusteeship. 
It  will  he  observed  also  that  the  expression  "  removal "  is  used  in 
the  11th  section  of  Geo.  III.  with  reference  to  the  treasurer  or 
treasurers  just  as  much  as  with  reference  to  the  trustee  or  trustees, 
and  this  seems  to  me  a  strong  circumstance  to  show  that  the 
legislature  was  not  confining  itself  to  technical  terms  of  Chanceiy 
practice. 

The  view  I  have  taken  is  supported  by  authority.  In  Morrison 
V.  (r/r>i;<?>*  (1)  already  quoted  Ald^rtion  B.  said: — "Probably  the 
construction  of  the  21st  section  is,  that  securities  taken  in  the 
name  of  the  treasurer  vest  in  his  successors,  and  if  taken  in  the 
name  of  the  trustee  or  trustees,  they  vest  in  the  succeeding  trustee 
or  trustees. 

Walker  v.  Giles  (2)  is  a  clear  example  of  a  trustee  sending  in 
his  resignation  and  the  society  thereupon  removing  him  and 
appointing  another  person  in  his  place.  The  proceeding  was  not 
hostile,  and  yet  he  was  held  to  succeed  to  the  legal  title  of  his 
predecessor  by  mere  force  of  the  Statute. 

I  am  further  in  accord  with  what  has  fallen  from  the  Chief 
Justice,  regarding  the  effect  of  the  third  sub-section  of  sec.  24  and 
sec.  25.  Their  mere  appointment  as  trustees  constitutes  them 
trustees  of  the  society  within  the  meaning  of  the  Act,  and  attracts 
to  them  the  provisions  of  the  enactments  just  referred  to.  I  see 
no  reason  for  readintf  into  the  sections  words  which  the  leonslature 
has  not  inserted,  and  which  would  destroy  much  of  the  simplicity 
of  procedure  aimed  at  by  the  Statute.     It  would  moreover  impose 

(1)  4  Ex.,  430.  lit  p.  443.  (2)  6  C.H..  662. 
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a  serious  limitation  on  the  express  words  of  sec.  25,  which  empowers   H.  C.  of  A. 

trustees  to  sue  at  law  or  in  equity  in  respect  not  only  of  property 

of  the  society,  but  also  of  a  riglit  or  claim  to  property  of  the      Heydon 

society  which  certainly  might  include  cases  where  no  legal  vesting      lillis. 

in  the  trustees  of  the  property  claimed  could  be  possible  unless 

and  until  the  action  proved  successful. 

HiGGlNS  J.  On  two  of  the  three  objections  raised  by  the 
defendant  to  this  action  I  concur  with  my  colleagues ;  and,  inas- 
mnch  as  they  have  so  well  expressed  the  reasons  of  the  Court,  I 
do  not  propose  to  say  anything  on  these  objections,  but  to  confine 
my  remarks  to  the  one  point  on  which  I  venture  to  differ. 

This  is  an  action  of  ejectment  brought  by  Heydon  and  Mull  ins, 
describing  themselves  as  trustees  of  St.  Joseph's  Investment  and 
Boilding  Society,  against  the  executrix  and  the  devisee  of  Michael 
L'llk    Michciel  Lillis  on  the  26th  of  September  1887  executed 
an  indenture   of   mortgage   in   favour  of  Tierney,  Larkin,  and 
Batcher,  who  were  at  that  time  the  trustees  of  the  society.     In 
October  1888  Butcher  died,  and  no  one  w^as  appointed  in  his 
place.    The  legal  estate  thereupon  became  vested  in  Tierney  and 
Larkin.     On  the  13th  of  April  1892  Larkin  resigned  his  trustee- 
ship as)  in  pursuance  of  a  power  in  that  behalf  contained  in  the 
niles;  and  the  plaintiff  Mullins  was  appointed  in  his  place  ;  but 
DO  conveyance  was  made  to  MuUins,  or  to  MuUins  and  Tierney. 
On  the  I9th  of  April  1892  Tierney  resigned,  and  as  in  pursuance 
of  the  rules  the  plaintiff  Hej'don  was  appointed  in  his  place ;  but 
no  conveyance  was  made  to  Heydon  or  to  Heydon  and  Mullins. 
It  is  conceded  that  there  is  no  objection  to  the  appointments  on  the 
ground  of  reduction  of  the  number  of  the  trustees  from  three  to 
two ;  but  the  question  arises,  has  the  legal  estate  in  the  land  passed 
to  the  plaintiffs.     If  the  legal  estate  has  passed  to  the  plaintiffs, 
the  plaintiffs  have  the  right  to  recover  possession.     The  plaintiffs 
rely  on  sec.  33  of  the  Friendly  Societies  Act  1873.     By  this 
section  it  is  provided: — (a)  that  all   real   and   personal   estate 
belonging  to  any  society  shall  he  vested  in  the  trustees  for  the 
time  being  for  the  use  and  benefit  of  the  society  and  the  members 
thereof ;  and  (6)  that  "  upon  the  death  or  removal  of  any  such 
trustee  the  same  shall  vest  in  the  succeedinor  trustee  or  trustees 
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held  therein  and  subject  to  the  same  trusts  withoiU  any  convey- 
ance or  a^signvient  wluitsoever,"  The  provision  (a)  is  a  corollaTy 
of  sec.  28  of  the  Act  of  1873,  which  renders  it  imperative  on  the 
society  to  appoint  trustees.  It  amounts  to  a  direction  that  the 
property  of  the  society  shall  be  so  vested  in  the  trustees ;  it  does 
not  say  that  the  property  is  vested  without  appropriate  convey- 
ances, where  conveyances  are  required  by  the  ordinary  law.  The 
idea  is  that,  if  the  society  purchase  land  for  its  offices,  the  land  is 
to  be  conveyed  to  the  trustees;  and  that  it  the  society  take  a 
mortgage,  the  trustees  are  to  be  the  mortgagees  named  in  the 
deed.  But  provision  (6)  goes  further.  It  provides  that "  upon  the 
death  or  removal "  of  a  trustee,  the  property  is  to  vest  in  the 
successors  without  conveyance.  This  provision  is,  however,  con- 
fined to  the  case  of  "  death  or  removal " ;  and  the  plaintiffs  are 
successors  by  resignation.  So  the  legal  estate  does  not  pass  to 
the  plaintiffs. 

This  would  seem  to  be  at  first  sight  a  sufficient  answer  to  the 
plaintiffs'  claim.  The  estate  hfiis  not  been  conveyed  to  the  plaintiflfe, 
and  therefore  they  have  not  the  legal  right  to  possession.  It  may 
seem  curious,  however,  that  the  legislature  should  have  provided 
for  the  divesting  of  the  legal  estate  without  conveyance  in  cases 
where  a  trustee  has  been  removed,  and  not  in  cases  where  the 
trustee  has  merely  resigned.  Of  course,  the  defendant  is  not 
bound  to  explain  the  reasons  of  the  legislature,  she  has  simply  to 
say  that  there  has  been  nothing  done,  by  Act  or  by  instrument, 
to  vest  the  property  in  the  plaintiffs.  Yet  it  is  interesting  to 
note  that  the  section  in  question  appeared  originally  in  sea  21  of 
the  English  Act  10  Geo.  IV.,  c.  56;  and  that  at  the  time  of  that 
Act,  1829,  there  was  no  general  statutory  power  enabling  a  trustee 
to  get  rid  of  his  trust  by  resignation.  Once  a  trustee,  always  a 
trustee — until  completion  of  the  duties  of  the  trust,  or  death.  It 
became  the  practice  to  insert  such  a  power  in  instruments  creating 
trusts;  but  even  Lord  Thurlow,  the  great  Chancery  lawyer, 
omitted  to  insert  it  in  his  will ;  and  Lord  Eldon  and  the  other 
trustees  had  to  get  a  special  Act  of  Parliament  enabling  them  to 
resign.  In  1800  Lonl  CranwoHKs  Act  directed  that  a  power  to 
resign,  when  a  trustee   "  desires  to  be   discharged,"   should  be 
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implied  in  any  instmment  of  trust.  Another  reason  that  may  H.  C.  of  A. 
have  influenced  Parliament  in  1829  may  have  been  that  it  is  in  ^' 
the  cases  of  death  and  of  removal  that  the  difficulty  generally 
arises  in  getting  a  conveyance.  It  was  often  difficult  to  find  the 
heir  of  the  dead  trustee,  or  to  induce  him  to  join  in  conveyances ; 
and  if  a  trustee  has  been  removed,  he  is  generally  adverse,  or 
perhaps,  has  left  the  country,  or  is  under  some  disability  such 
tt  lunacy.  On  the  other  hand,  a  resigning  trustee  is  generally 
friendly,  and  willing  to  get  rid  of  all  responsibility ;  and  nothing 
would  be  simpler  than  to  get  him  to  execute  one  conveyance  in 
general  terms,  with  or  without  reference  to  a  schedule,  of  all 
the  properties  of  the  society  vested  in  him.  Whatever  may 
have  been  the  reason  for  the  omission  in  England,  they  recog- 
nized it  as  a  defect  when  Parliament  consolidated  and  amended  the 
law  as  to  friendly  societies  in  1875 ;  for  by  the  Act  38  &  39  Vict, 
c  60,  sec.  16  (4),  the  provision  for  the  vesting  of  property  in  new 
tmstees  was  made  applicable  to  the  case  of  resignation  as  well  as 
to  the  case  of  removal.  Unfortunately,  the  New  South  Wales 
Parliament  did  not  follow  a  similar  course  in  their  Consolidating 
Act  of  1902.  But  whatever  may  have  been  the  reasons,  or  the 
omiasions,  of  the  legislature,  the  simple  position  of  the  defendant 
is  that  the  legislature  has  said  nothing  which  would  operate  to 
divest  a  retiring  trustee  of  the  society's  property  without  con- 
veyance ;  and  it  is  no  answer  to  this  point  to  show  the  inconveni- 
ence which  results  from  the  omission  of  the  legislature.  Such 
considerations  become  of  importance  when  the  meaning  of  the 
Act  is  otherwise  doubtful,  not  where  the  meaning  is  otherwise 
dear. 

It  is  said,  however,  that  for  some  reason  the  word  "  removal " 
in  sec.  33  includes  the  case  of  resignation  or  retirement.  Under 
ordinary  circumstances  the  distinction  is,  of  course,  perfectly 
obvious.  In  removal  the  right  to  make  the  change,  the  operative 
will,  belongs  to  some  one  other  than  the  trustee ;  in  resignation 
or  retirement  the  right  to  make  the  change,  the  operative  will, 
belongs  to  the  trustee.  Of  course  a  trustee  may  consent  to 
removal;  or  the  donee  of  the  power  of  removal  may  allow 
resignation  instead  of  removal ;  but  these  facts  do  not  affect  the 
essential  distinction  between  the  two  coursea     Rule   10  of  the 
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Hbtdom 

V. 
LiLLIS. 


Uiggiiw  J. 


H.  C.  OF  A.    rules  of  this  society  deals  with  all  cases  of  change  of  trustees, 
whether  under  circumstances  of  resignation  or  circumstances  of 
removal ;  but  it  does  not  affect  to  create,  nor  could  it  create,  a  mode 
of  passing  property  by  other  than  the  methods  prescribed  by  law. 
The  distinction  between  these  two  modes  of  making  a  trustee 
cease  to  be  a  trustee,  removal  and  resignation,  is  fully  maintained 
by  the  text  writers,  and  in  the  cases  collected  by  them  (see  Leitnn 
on  TrustSy  10th  ed.,  p.  764 ;  Godefroi,  2nd  ed.,  p.  596 ;  and  Under- 
hUl,  5th  ed.,  pp.  290-1).     Is  there  anything  in  the  New  South 
Wales  Act  of  1873 — the  Act  which  was  in  force  when  the  retire- 
ment of  Larkin  and  Tierney  took  place — tending  to  alter  the 
ordinary   meaning   of   "  removal "  ?     The  word  occurs  again  in 
sec.  15,  which  prescribes  that  all  applications  "  for  the  removal  of 
trustees"  shall  be  made  to  the  District  Court.     This  certainly 
does  not  favour  the  view  that " removal "  includes  "  retirement";  on 
the  contrary,  "removal"  in  sec.  15  can  only  refer  to  an  application 
which   is,   to   say  the   least,   adverse   in   form.      But  it  is  not 
necessary,  for   the   purposes   of   my   opinion,    to    hold    that  a 
removal  by  the  Court  is  the  only  kind  of  removal  contemplated 
by   sea    33.     I   rather   think   that  the   legislature   meant  that 
societies  should   govern  their  own  affairs,  as  far  as  possible,  in 
their  own  way ;  and  that  there  is  nothing  to  prevent  the  society 
from  making  any  rule  that  it  likes,  fixing  the  conditions  on  which 
a  meeting  of  the  committee,  or  of  the   society,  may  remove  a 
trustee.      As  for  the  case  of  Walker  v.  Giles  (1),  it  is  not  in  any 
way  an  authority  to  the  effect  that  "  removal "  in  10  Geo.  IV. 
c.   56,   includes   resignation   or  retirement.      The   point  is  not 
adverted  to  in  the  judgments;  but  incidentally,  in  the  course  of 
the  argument,  it  was  urged  that  no  conveyance  had  been  shown 
from  one  trustee  of  a  friendly  society  to  another.     From  p.  692 
of  6  C.B.,  it  appears  that  counsel  merely  urged  that  the  Act  of 
Geo.  IV.  applied  only  to  the  case  of  a  single  trustee ;  and  this 
point  was  overruled.     That  was  all.      The  point  raised  in  the 
present  case  could  not  arise  ;  for,  as  appears  from  p.  673  of  the 
report  of  that  case,  the  operative  resolution  purported  to  "  remove  " 
the  trustee  as  well  as  to  accept  his  resignation.      This  simply 
serves  to  show  that  those  who  framed  the  resolution  came  to 

(1)6  C.B.,  662  ;  18  L.J.C.P.,  323. 
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they  could  not  get  the  benefit  of  the  clause  which  divests  with-       ,__J 
ont  conveyance.     In  the  present  case,  the  draughtsman  of  the      Heydon 
rules  of  this  society  seems  to  have  recognized  the  fact  that  the      l,lu8. 
property  would  not  pass,  or  might  *not  pass,  to  new  trustees  on 
a  resignation ;   for  he  has  referi'ed  in  rule  10  to  the   vesting 
without  conveyance  so  far  as  the  Act  of  Parliament  allows  it, 
and  has  directed  a  conveyance  in  cases  to  which  the  Act  does 
not  extend. 

The  next  argument  of  the  plaintiffs  is  that,  whether  the  plaintiffs 
have  the  legal  estate  or  not,  they  can  bring  the  action.  For  this 
argument  they  rely  on  the  final  clause  of  sec.  33,  which  provides 
that  in  all  actions  &c.  touching  or  concerning  the  property  of  the 
society  the  same  shall  be  stated  to  be  the  property  of  the  persons 
holding  the  office  of  the  trustees  in  their  proper  names  as  trustees 
of  the  society  without  further  description ;  and  on  sec.  34  which 
prorides  that  the  trustees  of  the  society  are  authorized  to  bring 
or  defend  actions  or  suits  touching  the  property  of  the  society 
"  for  which  they  are  such  trustees  as  aforesaid  "  &c.  Such  pro- 
visions are  familiar  to  us  in  Bankruptcy  Acts,  although  under 
such  Acts  the  trustees  in  bankruptcy  have  unquestionably  the 
title  to  all  the  bankrupt's  property  vested  in  them.  These  pro- 
visions in  sees.  33  and  34  obviously  assume  that  the  trustees 
have  been  duly  and  fully  constituted — that  all  the  steps  rendered 
necessary  to  vest  the  property  in  them  have  taken  place.  A 
man  cannot  be  accurately  called  a  trustee  of  property  unless 
he  hold  the  property — unless  it  be  vested  in  him.  The  trust 
is  not  "  perfectly  created,"  the  trustee  is  not  fully  constituted, 
unless  the  legal  interest  be  actually  vested  in  the  trustee:  (See 
Lewin  on  TTUstSy  10th  ed.,  p.  70,  and  cases  cited.)  It  is  a 
mistake  to  call  the  plaintiffs  trustees  of  the  society's  properties 
before  the  property  has  been  conveyed  to,  or  otherwise  vested  in, 
them.  They  are  not  trustees ;  the  retiring  trustees  still  remain 
liable  for  any  breaches  of  trust  with  regard  to  the  property. 
They  do  not  lose  their  responsibilities  until  the  trust  estate  has 
been  divested  from  them ;  and  Messrs.  Heydon  and  Mullins  have 
been  appointed  to  be  the  trustees  of  the  property,  but  they  are 
not  the  trustees  of   the   society   until   the   property   has  been 
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H.  C,  OF  A.  vested  in  them.  It  has  been  suggested  that  the  trustees— or 
^^'  trustees  designate — of  the  society  are  like  the  public  oflBcera  of 
Hbtdon  unincorporated  banking,  insurance,  and  other  companies — o£Bcers 
LiLLis  ^^^  were  entitled  to  sue  and  liable  to  be  sued  on  behalf  of  the 
company  during  the  era  which  preceded  the  general  Companies 
Acts.  There  is,  no  doubt,  an  analogy — a  close  analogy  ;  but  what 
qf  it  ?  The  case  of  a  trustee  in  bankruptcy  is  also  analogous.  In 
all  such  cases  the  appropriate  Acts  gave  power  to  sue  and  be 
sued ;  but  it  was  also  the  usual — if  not  the  universal  practice — ^to 
vest  the  property  in  the  public  officer  or  in  the  trustee.  These 
instances  are  not  instances  of  persons  enabled  to  sue  in  their  own 
names  without  having  the  legal  estate.  In  the  case  of  companies, 
under  the  English  Companies  Act  1862,  the  official  liquidator 
could  bring  actions ;  but  as  the  property  of  the  company  was  not 
vested  in  him,  he  had  to  sue  in  the  name  of  the  company  (sec. 
95).  In  the  present  case,  sec.  34  follows  the  provisions  of  sec 
33,  which  directs  the  vesting  of  the  property  in  the  trustees  of  the 
society.  It  assumes  that  the  vesting  has  taken  place.  The 
persons  empowered  to  sue  are  the  persons  who  have  the  legal 
title.  It  cannot  be  too  clearly  apprehended  that  a  trust,  in  the 
true  sense,  is  a  trust  of  property — just  as  in  olden  times  a 
"use"  (Lewin,  10th  ed.,  p.  11).  As  Jaines  L.J.  said  in  Smith 
v.  Anderson  (1): — "A  trustee  is  a  man  who  is  the  owner  of 
property,  and  deals  with  it  as  principal,  or  owner,  and  as  master, 
subject  only  to  an  equitable  obligation  to  account  to  some  persons 
to  w^hom  he  stands  in  the  relation  of  trustee,  and  who  are  his 
cestuis  que  trust"  In  my  view,  Hcydon  and  MuUins  are  not  yet 
the  trustees  of  the  society.  The  trust  is  not  yet  perfectly  created. 
In  England,  Parliament  has  provided  for  the  difficult  case  of  a 
trustee  appointed  to  whom  conveyance  has  not  yet  been  made,  by 
providing  expressly  that  he  may  in  the  meantime  exercise  powers 
(Conveyancing  Act  1881,  sec.  31  (5)  ).  I  do  not  deny  that  the  new 
trustees  have  so  far  a  standing,  by  virtue  of  their  appointment, 
as  to  be  entitled  to  sue  retiring  trustees  for  a  transfer  of  the 
property.  But,  unless  some  Act  gives  the  power  expressly  or  by 
necessary  implication,  persons  not  having  the  legal  estate  in  land 
have  not,  as  against  strangers,  the  right  to  sue  for  possession  of 

(1)  15  Ch.  D.,  247,  at  p.  275. 
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that  land.     It  cannot  be  called  a  mere  technical  view  of  the   ^-^-^^  ^ 

1007. 
position  to  think  that  a  party  who  does  not  own  property  cannot 

get  that  property  from  strangers. 

For  these  reasons,  my  view  is  that  the  present  plaintiffs  cannot 
succeed  in  ejectment  until  they  become  the  owners  of  the  land  by 
appropriate  conveyance  of  the  society's  property ;  and  that  the 
plaintifl&  ought  to  fail  in  this  action.  According  to  my  view,  if 
they  got  a  conveyance  from  Tierney  and  Larkin,  or. their  repre- 
sentatives, their  action  of  ejectment  could  then  be  brought  to  a 
successful  issue. 


Hbydok 

V. 

LiiiJS. 
Uiggina  J. 


CuUen  K.C.  asked  for  an  order  under  sec.  228  of  the  Comvion 
Law  Procedwre  Act  1899  fixing  a  time  within  which  execution 
should  issue,  and  referred  to  Cowmvercial  Banking  Co.  v. 
Alexander  (I). 

[GRiFFrTH  C.J. — The  word  "  within  "  in  that  section  should  be 
read  as  if  it  were  "  after." 

Isaacs  J. — The  concluding  words  of  the  section  show  that  that 
must  be  so.] 

If  that  is  so  the  appellants  are  not  entitled  to  issue  execution 
before  the  expiration  of  the  time  fixed  by  the  section,  whereas,  in 
the  view  taken  by  the  Supreme  Court  in  the  case  referred  to, 
execution  could  not  be  issued  after  that  time  had  expired. 

Per  Curiam.  We  fix  no  time  because,  in  our  opinion,  no  such 
order  Lb  necessary.  The  plaintiffs  may  issue  execution  at  any  time 
after  the  expiration  of  fourteen  days  from  entering  the  verdict, 
or  on  or  after  the  fifth  day  in  term  after  the  verdict,  whichever 
shall  first  happen. 

Appeal  ctUowed.  Order  appealed  fr(yin  dis- 
charged. Verdict  to  he  cTiiered  for 
plaintiffs. 

Solicitors,  for  appellants,  Makinson  <&  Plunkett 
Sdidtors,  for  respondent,  H.  C.  0.  Moss. 


C.  A.  W. 


(1)  12  N.aW.  W.N.,  91. 
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CHUNG  BROTHERS 
Defendants, 


.    Respondents. 


ON  APPEAL  from  THE  SUPREME  COURT  OF  VICTORIA. 


H.  C.  OF  A.    Factories  and  Shops  Act  1906  ( Vict,)  )Ko.  1975),  »«C8.  42,  IQ2*— Factories  and  Shopn 


1907. 

Melbourne, 

June  5,  6,  10, 
24. 


Griffith  C.  J., 

Barton, 

Isaacs  and 

Hig^ns  JJ 


Act  1905  {No.  2)  {Vict.)  {No,  2008),  «cc.  9f—ProseaUion  agaiivU  Jrm~U9e  of 
firm  nanie  in  proceeditiga — Conviction, 

A  6rni,  of  which  A.  and  B.  were  the  members,  being  the  occupiers  of  a 
factory,  were  informed  against  and  convicted  under  the  firm  name  of  the 
offence  under  sec.  42  of  the  Factories  and  Shops  Act  1905  of  permitting  a 
person  to  work  in  their  factory  after  half -past  two  on  a  Saturday  afternoon. 

Held  {Higgins  J.  dissenting)  that,  notwithstanding  sec.  162(c)  and  {d)oi 
that  Act,  and  sec.  9  of  the  Factories  and  Shops  Act  1905  (No.  2),  the  convic- 
tion was  wrong,  and  that  it  should  have  been  of  the  members  of  the  firm  in 
their  own  names. 

An  order  to  review  the  conviction  was  made  absolute  by  the  Supreme 
Court. 

ffeldf  27er  Onffith  C.J.,  Barton  and  Isaacs  JJ.,  that  the  csae  should  have 
been  remitted  to  the  justices  to  convict  the  persons  proved  to  be  members  of 
the  firm. 

Judgment  of  Chomley  J.  :  Bishop  v.  Chuug  Bros.,  (1907)  V.L.R.,  61;  28 
A.L.T.,  106,  reversed. 


♦Sec.  162.  "  The  following  pro- 
visions shall  have  effect  with  reference 
to  proceedings  before  Courts  of  Petty 
Sessions  for  offences  under  this  Act : — 

(c)  It  shall  be  sufficient  to  state  the 
name  of  the  ostensible  occupier  of  the 
factory  work-room  bakehouse  or  shop 
or  the  title  of  the  firm  or  company  by 
which  the  occupier  of  the  factory  work- 
room bakehouse  or  shop  is  usually 
known." 


tSec.  9.  "In  any  prosecution  for  a 
contravention  of  section  forty- two  of 
the  Principal  Act  the  occupier  of  a 
factory  or  work-room  shall  be  deemed 
to  have  permitted  a  person  to  work  in 
contravention  of  the  said  section  if  any 
person  whomsoever  is  proved  to  bare 
been  working  in  the  factory  or  work- 
room of  such  occupier  during  the  time 
during  which  work  is  prohibited  by 
the  said  section. " 
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At  the  Court  of  Petty  Sessions  at  Melbourne,  on  16th  August       ^ ^ 

1906,  an  information  was  heard  wherein  Albert  A.  Bishop  was      Bishop 
named  as  informant  and  "  Chung  Brothers  of  George's  Lane,  in  q^j^j^^*  g^g, 

the  City  of  Melbourne,  in  the  State  of  Victoria,  manufacturers  "       

were  named  as  defendants.  The  charge  stated  was  "that  the 
said  Chung  Brothers  at  George's  Lane  in  the  City  of  Melbourne 
in  the  said  bailiwick  on  the  twenty-eighth  day  of  July  1906, 
being  the  occupier  of  a  certain  factory  or  work-room  within  the 
meaning  of  the  Factories  and  Shops  Acts,  did  then  and  there 
permit  a  person,  whose  name  is  to  this  informant  unknown, 
to  work  on  the  day  aforesaid,  the  same  being  a  Saturday,  after 
two  o'clock  in  the  afternoon  to  wit,  between  the  hours  of  two 
o'clock  and  three  o'clock,  in  such  factory  or  work-room,  in  partly 
manufacturing  an  article  of  furniture  contrary  to  the  form  of 
the  Statute  in  that  case  made  and  provided."  The  summons 
attached  to  the  information  was  addressed  to  "  Chung  Brothers 
of  George's  Lane,  in  the  City  of  Melbourne,  in  the  State  of 
Victoria,  manufacturers." 

At  the  hearing  of  the  information,  Chung  Brothers  were  repre- 
sented by  their  solicitor,  who,  before  any  evidence  was  given, 
objected  that  a  firm  could  not  be  prosecuted  under  the  Factories 
and  Shops  Acts,  but  only  the  individual  members  thereof,  but 
the  magistrates  overruled  the  objection.  The  evidence  given  on 
behalf  of  the  prosecution  included  a  notice  under  the  Factories 
and  Shopa  Act  1905  to  the  Chief  Lispector  of  Factories  signed 
"Chung  Brothers"  stating  that  they  desired  to  occupy  certain 
premises  in  George's  Lane,  Melbourne,  as  a  factory  and  work- 
room, and  that  the  "  name  of  occupier  or  firm  in  full "  was 
"Chung  Foon  and  Chung  Tin  trading  as  "  Chung  Bros." 

Tlie  magistrates  convicted  Chung  Brothers  and  in  the  register  of 
convictions  the  conviction  was  stated  to  be  of  "  Chung  Brothers." 

An  order  nisi  to  review  this  conviction  was  obtained  by 
"  Chung  Brothers  "  on  the  ground  that "  the  defendant  firm  as  such 
could  not  be  prosecuted  and  convicted  for  the  offence  alleged," 
and  was  made  absolute  by  Choviley  J. :  Bishop  v.  Chung  Bros, 

(1). 

(1)  (1907)  V.L.R.,  61 ;  28  A.L.T.,  106. 
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H.  C.  OF  A.       From  this  decision  Bishop,  by  special  leave,  appealed  to  the 
^       High  Court. 

Bishop 
Chdmo  Bros       Bryant  (with  him  Arthur),  for  the  appellant     The  effect  of 

sec.  9  of  the  Factw^ies  and  Shops  Act  1905  (No.  2)  is  that  the 

occupier  of  a  factory  may  be  guilty  of  an  offence  under  sec.  42  of 
the  Factories  and  tShops  Act  1905,  and,  under  sec.  162  (c)  of  the 
latter  Act,  if  a  firm  is  the  occupier  of  a  factory,  the  members  of 
the  firm  may  be  prosecuted  in  their  firm  name.  The  prosecution 
being  in  that  form,  the  conviction  of  the  members  of  the  firm  is 
properly  in  the  firm  name.  Even  if  the  conviction  should  have 
been  of  the  members  of  the  firm  in  their  own  names,  the  Jadge 
should  have  amended  the  conviction. 

Ah  Ket  and  LowCy  for  the  respondent  firm.  A  firm  is  not  a 
juristic  person,  and  cannot  be  guilty  of  an  offence  except  by  the 
express  provisions  of  a  Statute.  Sec  42  of  the  Factories  and  S}iX^ 
Act  1905  does  not  enable  a  firm  to  be  prosecuted  for  any  offence. 
Sec.  162  of  that  Act  merely  means  that,  where  it  is  necessary  to 
aver  and  prove  that  a  person  or  firm  is  the  occupier  of  a  factory, 
the  mere  statement  that  a  particular  person  or  firm  is  the  occupier 
of  a  factory  shall  be  suflBicient  proof  of  that  fact  until  the  con- 
trary is  shown.  It  only  applies  where  occupation  of  a  factory  is 
a  necessary  ingredient  of  the  offence,  and  not  to  a  case  in  which 
the  offence  is  one  by  an  owner,  and  occupation  is  made  evidence 
of  ownership.  Occupation  of  a  factory  is  not  a  necessary 
ingredient  of  an  offence  under  sec.  42  of  the  Factories  and  Shops 
Act  1905,  but  there  are  offences  under  the  Factories  and  Shops 
Acts  of  which  such  occupation  is  a  necessary  ingredient.  See 
Factories  and  Shops  Act  1905,  seca  18,  20,  21,  22,  26,  27,  63,  74. 
The  meaning  of  sec.  9  of  the  Factories  and  SIwps  Act  1905  (Na 
2)  is  that,  if  a  person  is  being  prosecuted  for  an  offence  under 
sea  42  of  the  Factor^ies  and  Shops  Act  1905,  and  in  the  course  of 
that  prosecution  it  appears  that  that  person  is  the  occupier  of  the 
factory,  the  onus  of  proof  that  he  did  not  permit  a  person  to  work 
in  his  factory  is  cast  upon  him.  If  a  firm  could  be  prosecuted 
for  an  offence  under  sec.  42  of  the  Factories  and  Shops  Act  1905, 
a  member  of  the  firm  could  not  avail  himself  of  the  protection 
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Affoitled  by  sec  160  (2).    In  England  under  41  &  42  Vict  c.  16,  a  H.  C.  of  A 
finn  might  be  charged  with  an  offence,  not  by  virtue  of  sec  91,       ^__^ 
which  is  the  prototype  of  sec  162  of  the  Factoi'iea  aiul  Shops  Act      Bishop 
1905,  but  by  virtue  of  the  provision  of  sec.  96  of  the  Act  that  the  cmj^Q  Bmjg^ 

word  "  person  "  includes  a  body  of  persons  corporate  or  unincor-       

porate.  At  common  law  there  is  no  such  thing  as  a  joint  offence : 
Morgan  v.  Brown  (1);  J2.  v.  LitUechUd  (2);  Stone's  Jitstices 
Manual  1906,  p.  825. 

[HiGGiNS  J.  referred  to  it  v.  Cridlatid  (3).] 

Unless  the  conviction  is  of  each  individual  defendant  the  pro- 
visions of  the  Justices  ^  ct  1890  for  imprisonment  in  default  of 
payment  of  the  penalty  cannot  be  enforced. 

[Counsel  also  referred  to  Ross  v.  HeU  (4) ;  Rueyg  and  Mossop's 
Law  of  Factories  and  Workslwps,  pp.  20,  337 ;  Hardcastle  on 
Statutory  Law,  3rd  ed.,  p.  307  ;  Bowstead  on  Age'iicy,  3rd  cd.,  p. 
442 ;  Lindley  on  Partnership,  7th  ed.,  p.  297. 

Bryant,  in  reply,  referred  to  the  Partnership  Act  1891,  sec.  14. 

Cur,  adv.  v\dt. 


GUFFirH  C.J.  The  question  for  decision  in  this  case  is  whether 
a  firm  can  as  such  be  convicted  of  an  offence  under  the  Foe- 
tones  and  Shops  Act  1905.  That  Act  contains  elaborate  pro- 
viaicms  for  regulating  factories  and  shops.  Sec.  11  provides  that : 
— "  Every  person  going  into  occupation  of  any  factory  or  work- 
room shall  within  fourteen  days  of  such  going  into  occupation  " 
give  notice  in  the  prescribed  form  to  the  proper  official,  and  it 
fmther  prescribes  that  the  notice  is  to  contain,  amongst  other 
things,  particulars  of  the  name  of  such  person,  and  of  the  name 
of  the  firm  under  which  the  business  is  carried  on.  Then  the 
Act  imposes  various  duties  upon  occupiers,  to  two  or  three  of 
which  I  will  refer  merely  by  way  of  illustration.  Sec.  27  pro- 
vides that  the  Chief  Inspector  may  give  to  the  occupier  of  a 
factory  which  is  dilapidated  a  certain  notice,  and,  if  the  occupier 


Jane  24. 


(1)  4  A  &  £.,  515. 

(2)  L.R.  6  Q.B.,  393  ;  40  L.J.M.C., 
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(3)  7  El.  &B1.,  853. 

(4)  27  V.L.R.,  157  ;  23  AL.T.,  35. 
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H.  C.  OF  A.  fails  to  comply  with  the  notice,  the  inspector  may  summon  him 

'^       before  a  Court  of  Petty  Sessions  to  show  cause  why  the  registra- 

Bisuop      tion  of  the  factory  should  not  be  cancelled.    Sec  40  prescribes 

Chung  Bros  co'iditio^s  to  be  observed  in  employing  children  or  women  in  a 

factory  for  more  than  forty-eight  hours  in  a  week,  and  requires 

the  occupier  of  a  factory,  amongst  other  things,  to  keep  a  record 
of  everj'^  day  on  which  he  avails  himself  of  the  provisions  of  sub- 
sec.  (2)  of  the  section,  and  provides  a  penalty  for  the  breach  of  this 
provision.  Sec.  64  provides  that  when  an  accident  happens  in  a 
factory  the  occupier  must  send  notice  to  the  inspector  of  the 
district,  otherwise  the  occupier  will  be  lialile  to  a  penalty.  In  all 
these  cases — they  are  only  illustrations — it  is  of  the  essence  of 
the  offence  that  the  defendant  should  be  an  occupier,  and  an 
offence  cannot  be  committed  except  by  an  occupier.  On  a  charge, 
therefore,  of  an  offence  under  any  of  these  sections,  it  is  neces- 
sary to  allege  in  the  information  that  the  defendant  was  an 
occupier.  To  give  another  illustration,  sec.  74  provides  that 
every  occupier  of  a  factory,  and  the  agents  and  ser\'ants  of  such 
occupier,  shall  give  certain  information  to  an  inspector  when 
required  to  do  so,  and  that  every  person  who  contravenes  the 
provisions  of  the  section  shall  be  guilty  of  an  offence.  A  charge 
for  an  offence  under  that  section  must  allege  that  the  defendant 
is  either  an  occupier,  or  the  agent  or  servant  of  an  occupier,  of  a 
factory,  and  it  is  necessary  to  name  the  occupier  in  the  infor- 
mation. So  that  it  is  clear  that  under  this  Act  there  are  cases  in 
which  it  is  necessary,  and  other  cases  in  which  it  is  not  necessary, 
to  allege  in  the  charge  that  the  person  charged  is  an  occupier  of 
a  factory.  In  many  other  sections  of  the  Act — a  majority  of 
them,  indeed — the  usual  word  is  "  person."  In  those  cases  it  is 
immaterial  whether  the  defendant  is  an  occupier  or  not,  although 
sometimes  the  fact  that  he  is  an  occupier  is  made  evidence  of  a 
further  fact  to  be  proved. 

The  prcvsent  charge  is  brought  under  sec.  42)  which  provides 
that :  "  In  any  factory  or  work-room  where  any  Chinese  person  is 
at  any  time  employed  ...  no  person  .  .  .  shall  employ 
or  authorize  or  permit  any  person  whomsoever  to  work  "  except 
between  certain  hours,  and  it  goes  on  to  provide  that,  if  any 
person  offends  against  any  of  the  provisions  of  the  section,  he 
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8hall  be  liable  to  a  certain  penalty.     It  is  clear  that  under  that   H-  C.  of  a. 
section  an  offence  may  be  committed  by  an  occupier  or  by  any 
one  else,  and,  in  case  of  a  prosecution  for  that  offence,  it  is  quite      Bishop 
immaterial  to  allege  that  the  defendant  was  an  occupier.                 Ghuno  Beos. 
Sec.  162  deals  with  procedure  and  procedure  only — including^       

Oriffith  C  J 

in  that  term  evidence.     It  provides  that :  "  The  following  pro- 
visions shall   have  effect  with  reference  to  proceedings  before 
Courts  of  Petty  Sessions  for  offences  under  this  Act :" — Provision 
(a)  is  as  to  the  time  within  which  an  information  must  be  laid. 
Provision  (6)  is  a  pleading  provision  : — "  It  shall  be  sufficient  to 
allege  that  a  factory  or  work-room  bakehouse  or  shop  is  a  factory 
or  work-room  bakehouse  or  shop  within  the  meaning  of  this  Act 
without  more."    That  is,  without  describing  what  sort  of  a  factory 
&c  it  is.    Provision  (c),  which  is  the  provision  which  is  said  to  be 
material  to  the  present  case,  is : — "  It  shall  be  sufficient  to  state* 
the  name  of  the  ostensible  occupier  of  the  factory  work-room 
bakehouse  or  shop  or  the  title  of  the  firm  or  company  by  which 
the  occupier  of  the   factory  work-room  bakehouse   or   shop   is 
usually  known."     It  is  said  that,  under  that  provision,  a  firm 
may  be  summoned  qua  firm,  and  that  the  names  of  the  defendants 
need  not  be  mentioned.     There  is  no  doubt  that  Parliament  can 
authorize  a  firm   to   be   sued  or  prosecuted  and   convicted  and 
punished  under  the  criminal  law.     The  question  in  the  present 
case  is  whether  Parliament  has  done  so.     The  general  rule  is  that 
the  criminal  law  affected  natural  persons  only.     Considering  that 
the  criminal  law  is  ultimately  enforceable  by  imprisonment,  it  is 
obrious  that  that  must  be  so.     In  the  case  of  corporations,  of 
course,  execution  can  only  go  against  the  goods  of  the  corpora- 
tion, although  under  the  provisions  of  the  Justices  Act  1890  any 
person  who  takes  part  in  the  committing  of  the  offence  is  also 
liable  personally.    In  every  prasecution  there  are  involved  certain 
elements.     First,  there  must  be  an  ac<;used  person ;  the  common 
law  makes  that  necessary :  Secondly,  there  must  be  a  statement 
of  the  offence  which  the  accused  person  is  alleged  to  have  com- 
mitted :  Thirdly,  there  must  be  process  to  compel  his  appearance  : 
Fourthly,  there  must  be  a  trial  on  evidence,  followed  by  judg- 
ment and  execution.    All  these  matters  are  subject  to  the  control 
of  Parliament.     With  which  of  them  does  sec.  162  (c)  deal  ?     The 
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H.  C.  OF  A.  words  are : — "  It  shall  be  sufficient  to  state  .  .  .  the  title  of 
^___^  the  firm  ...  by  which  the  occupier  of  the  factory  .  .  . 
Bishop  ^^  usually  known."  Words  of  that  sort  can  only  apply  to  cases 
Chung  Bros.  ^'^^'"^  ^^  ^^  necessary  to  state  that  he  is  the  occupier.  We  are  not 
-^ —  to  suppose  that  Parliament  has  made  this  provision  simply  that 
the  prosecutor  may  gratify  his  fancy  by  making  an  irrelevant 
allegation,  and  so  acquire  a  right  to  proceed  against  several  persons 
under  a  firm  name.  This  provision  deals  only  with  the  state- 
ment of  the  charge,  and  has  nothing  to  do  with  the  process  for 
bringing  the  offender  before  the  Court,  or  with  the  trial  or  judg- 
ment, or  with  the  mode  of  enforcing  the  judgment  Sec.  162  (d) 
is: — "  The  onus  of  proof  that  the  person  firm  or  company  named  in 
a  summons  is  not  the  occupier  of  the  factory  work-room  bakehouse 
or  shop  shall  be  on  the  defendant."  That  also  can  only  deal  with 
cases  where  a  person,  firm  or  company  is  properly  named  in  tiie 
summons  as  an  occupier  of  a  factory  &c.  If  the  name  is  used 
merely  to  gratify  the  fancy  of  the  prosecutor,  the  law  will  not  assist 
him.  I  take  leave  to  doubt  whether  sec.  162  (d)  applies  at  all  to 
cases  in  which  the  occupation  by  the  defendant  is  a  necessary 
ingredient  of  the  offence.  If  it  were  intended  to  apply  to  these 
cases  one  would  have  expected  the  provision  to  have  been  that 
the  onus  of  proof  that  the  person  &c  named  as  defendant  in  the 
summons  is  not  the  occupier  should  be  on  the  defendant.  It  is 
not  necessary,  however,  to  determine  that  point.  The  rest  of  the 
sub-sections  deal  only  with  matters  of  evidence  when  the  offender 
is  properly  before  the  Court. 

Then  it  is  said  that  sec.  9  of  the  FojCtoriea  and  Shops  Act  1905 
(No.  2)  makes  a  difference.  That  section  only  deals  with  rules  of 
evidence,  and  provides  that,  when  it  is  necessary  to  prove  that  a 
certain  offence  has  been  permitted  by  the  occupier  of  a  factory,  it 
shall  be  sufficient  to  prove  that  a  particular  person  is  the  occupier 
of  the  factory  without  calling  evidence  of  permission  on  his  part 
That  has  nothing  to  do  with  pleading,  and  the  section  applies 
whether  the  defendant  is  or  is  not  the  occupier. 

With  reference  to  the  particular  facts  of  this  case,  the  charge 
is  that  Chung  Brothera,  being  the  occupiers  of  a  certain  factory, 
did  permit  a  person  to  work  on  a  Saturday  after  2  o'clock  in  the 
afternoon  in  such  factory  in  manufacturing  an  article  of  furniture 
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c(Mitrary  to  the  form  of  the  Statute  in  that  case  made  and  pro-   ^-  C-  ^^  ^• 
vided.    I  have  already  pointed  out  that  the  allegation  that  the 
defendants  were  the  occupiers  of  the  factory  is  entirely  imma-      Bishop 
terial,  and  adds  nothing  to  the  effect  of  the  information.     I  doubt  ^.^^  J-  ^^ 

whether  it  was  intended  by  sec.  162  (c)  of  the  FactoHea  and       

Shops  Act  1905  to  refer  at  all  to  the  manner  of  describing  the 
defendant  in  the  proceedings.  It  seems,  however,  to  be  accepted 
in  England,  as  would  appear  from  Ruegg  and  Mossop'a  Law  of 
Factories  aiid  Wwkshops,  that  defendants  may  be  described  by 
their  firm  name  in  the  summons.  There  may  be  some  practical 
conveniences  in  adopting  that  course,  but  there  may  be  some 
practical  difficulties.  If  the  defendants  appear,  the  case  can  go 
on,  but  if  they  do  not  appear,  there  may  be  difficulty  in  making  • 
use  of  the  proWsions  of  the  Just  ices  Act  1890  for  proceeding  in 
default  of  appearance.  Again,  a  question  of  jurisdiction  may 
arise.  It  is  impossible  to  suppose  that  it  was  intended  by  such  a 
provision  as  that  in  sec.  162  (c)  of  the  Factories  and  SIiops  Act 
1905  to  give  the  justices  jurisdiction  over  membei*s  of  a  firm  not 
resident  in  Victoria.  If  Parliament  intended  that  result,  the 
attempt  is  ineffectual,  because  they  have  no  power  to  do  so. 
Other  difficulties  might  arise  from  following  this  procedure,  and  I 
do  not  see  that  any  particular  advantage  would  follow  from  it, 
because  sooner  or  later  the  individuals  comprising  the  firm  must 
be  named  and  their  identity  established.  It  is  clear  that  justices 
have  no  jurisdiction  except  over  persons  present  in  Victoria  when 
the  offence  is  committed.  I  think,  however,  that  under  sec. 
187  of  the  Justices  Act  1890  the  erroneous  description  of  the 
defendants  is  amendable,  and  is  a  matter  that  ought  to  be 
amended.  That  section  provides  that : — *'  On  the  hearing  of 
any  information  or  other  proceedings  before  any  Court  of  Petty 
Sessions  or  justice  no  objection  shall  be  taken  or  allowed  to  any 
information  warrant  or  summons  for  any  defect  therein  in  sub- 
stance  or  in  form,  or  for  any  variance  between  it  and  the 
evidence  adduced  on  the  part  of  the  prosecution  before  the  Court 
or  justices  who  take  the  examinations  of  the  witnesses  in  that 
behalf  as  heretofore  or  hereinafter  mentioned."  I  think  that, 
when  persons  are  charged  by  a  firm  name  and  they  appear,  the 
justices  ought  to  proceed  against  the  persons  who  appear,  and 
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H.  C.  OF  A.  inquire  whether  the  charge  is  proved  against  them.     It  must  be 

taken  in  the  present  case,  that  the  persons  who  appealed  to  the 

Bishop      Supreme   Court  against   the   conviction   are  the   pei*sons  who 

Chun^  Bros  ^PP^*'^®^   in   answer   to   the   summons.     There   is,  I  think,  an 

irregularity  in  the  appeal  to  the  Supreme  Court  in  its  not  having 

been  brought  in  the  names  of  the  particular  appellants.    I  do  not 
think  that  that  irregularity  can  put  them  in  a  better  position  than 
if  they  had  done  what  they  ought  to  have  done.    But  the  Statute 
goes  no  further — even  if  it  goes  so  far — than  to  allow  the  name  of 
the  firm  to  be  used  in  the  summons.     When  the  matter  gets 
beyond   that  point,   the   conviction  must  be  of   the   individual 
persons  who  have  been  proved  to  be  guilty  of  the  offence,  and 
judgment  must  be  given  and  execution  must  be  awarded  against 
those  individual  persons.     It  is  necessary,  therefore,  before  the 
conviction  is  made,  to  ascertain  the  identity  of  the  members  of 
the  firm,  and  that  the  Court  has  jurisdiction  to  deal  with  them. 
This  being  a  step  that  must  be  taken  sooner  or  later,  I  think  it 
may  as  well  be  done  first  as  last.     In  this  case,  however,  the 
justices  convicted  the  defendants  in  the  firm  name.     Cltomley  J. 
was  of  opinion  that  that  was  wrong,  and  he  was  inclined  to 
think  that  the  information  also  was  wrong.     I  concur  with  liim 
on  both  points.     But  what  follows  ?     Ckoniley  J.  thought  that 
the  conviction  should  be  set  aside.     But  under  the  Justices  Ad 
1890  the  Supreme  Court  has  jurisdiction,  amongst  other  things, 
to  remit  a  case  to  the  justices  for  hearing  with  a  direction  of  law. 
In  my  opinion,  where  defendants  are  properly  convicted  upon  the 
evidence,  and  there  is  an  error  of  form  in  drawing  up  the  con- 
viction, the  proper  coui-se  is  to  send  the  case  back  to  the  justices 
to  correct  the  error.     We  are  not  in  a  position  to  impose  a  fine 
upon  the  respondents,  for  that  must  be  done  by  the  justices  them- 
selves.   In  my  opinion,  therefore,  the  order  that  Ghomley  J.  should 
have  made  was  to  remit  a  case  to  the  justices  to  convict  such 
persons  as  are  shown  by  the  evidence  to  be  members  of  the 
firm.     The  justices  must  also,  of  coui-se,  ascertain  that  the  persons 
accused  are  within  their  jurisdiction.      I  think  that,  under  the 
circumstances,  there  should  be  no  costs  of  the  proceedings  in  the 
Supreme  Court,  and  that  the  appellant  should  pay  the  costs  of 
this  appeal. 
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Barton  J.  read  the  following  judgment : — This  was  an  appeal   ^-  ^'  ^'  ^* 

from  an  order  of  the  Supreme  Court  of  Victoria,  made  by  Chowley       ^ ' 

J.,  making  absolute  an  order  nisi  to  review  a  conviction  under      Bishop 
sec  42  of  the  Factatnes  and  Shops  Act  1905  (No.  1975).  Chung' Bros. 

The  information  of  Albert  Bishop,  Inspector  of  Factories  and       

Shops,  now  appellant,  set  out  that  *'  Chung  Brothers  being  tlie 
occupiei'  of  a  certain  factory  or  work-room  "  did  on  the  28th  of 
July  1906  permit  a  person  whose  name  was  to  the  informant 
unknown  to  work  on  that  day,  being  a  Saturday,  after  two  o'clock 
in  the  afternoon,  in  the  factory  or  work-room  in  partly  manufac- 
turing an  article  of  furniture. 

Upon  this  information  a  summons  to  "  Chung  Brothei-s  "  was 
founded,  and  "Chung  Brothers"  were  adjudged  guilty  of  the 
offence  charged,  and  fined  40s.  and  costs. 

This  conviction  and  order  are  the  subject  of  the  order  to  review 
and  of  this  appeal. 

Sec.  42  of  the  Act  of  1905,  under  which  the  information  was 
admittedly  laid,  prohibits  any  person  in  any  factory  or  work- 
room where  any  Chinese  person  is  at  any  time  employed,  and  in 
any  factory  or  work-room  where  any  person  whosoever  is  em- 
ployed in  preparing  or  manufacturing  or  partly  preparing  or 
manufacturing  any  article  of  furniture,  from  working  for  Iiimself 
or  for  hire  or  reward,  either  directly  or  indirectly,  or  from 
employing  or  authorizing  or  permitting  any  person  whomsoever 
to  work  on  any  day  between  certain  hours,  and  renders  the 
offender  liable  "for  each  and  every  day  in  which  he  offends 
...  on  conviction  to  a  penalty  for  the  first  offence  of  not 
more  than  Ten  pounds,  and  for  a  second  or  subsequent  offence  of 
not  less  than  Five  pounds  or  more  than  Twenty-five  pounds ;  and 
the  registration  of  a  factory  or  work-room  the  occupier  of  which 
is  convicted  under  this  section  of  a  third  offence  shall  be  forth- 
with cancelled  by  the  Chief  Inspector." 

It  will  be  observed  that  the  occupancy  of  the  premises  is  not 
under  this  section  an  ingredient  of  the  offence.  Any  person  who 
does  the  forbidden  work  or  any  person  who  authorizes,  employs, 
or  permits  any  other  person  to  do  it,  commits  the  offence,  and 
that  whether  he  is  the  occupier  of  the  premises  or  not.  Hence 
the  averment  in  the  information  that  "  Chung  Brothers  "  were  at 
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H.  C.  OF  A.  the  time  of  the  act  chained  "  the  occupier  "  is  mere  surplusage, 
and  proof  of  the  commiflsion  of  the  offence  would  be  complete 
Bishop      without  any  proof  of  such  occupancy. 
Chvho  Bros       -^^  ^^  ^*®  wholly  unnecessary  that  the  averment  of  occupancy 

should  be  made  or  proved,  it  is  out  of  the  question  Uiat  the 

prosecution  should  reap  any  advantage  from  alleging  it 

Now  let  us  turn  to  sec  162,  sub-sec.  (c),  which  is  relied  on  to 
support  the  legality  of  the  proceedings — at  any  rate  of  a  con- 
viction following  that  information.  The  words  of  this  enactment 
cannot  make  it  necessary  to  overload  an  information  with  aver- 
ments merely  for  the  purpose  of  making  one  of  them  "  sufficient" 
so  as  to  aid  in  realising  some  ulterior  pui*pose,  nor  can  such  an 
intention  be  imputed  to  the  legislature.  The  obvious  constmc- 
tion  seems  to  me  to  be  the  true  one,  namely,  that  as  sub-sec.  (c)  of 
sec.  162  can  only  relate  to  what  is  material  to  be  stated,  it  means 
that  the  statement  there  mentioned  shall  be  sufficient  if  it  be- 
comes, necessar}'^  to  make  such  a  statement,  i,e.,  such  an  averment 
So,  as  to  sub-sec.  (d).  Where  it  is  in  question  whether  a  "  per- 
son firm  or  company  "  named  in  a  summons  is  the  occupier  of 
the  factory  itself,  it  is  enacted  that  the  defendant  must  undertake 
the  burden  of  proof  that  such  "  person  &c.''  is  not  the  occupier. 
By  ''  in  question  "  I  mean  that,  unless  it  is  a  feature  in  the  case 
material  to  be  proved  on  one  side  or  the  other,  the  enactment 
cannot  apply  to  it  It  would  be  superfluous  to  point  these 
matters  out  but  for  the  fact  that  the  contention  for  the  proseca^ 
tion  seems  to  involve  their  denial. 

But  then  it  is  said  that  the  enactment  will  be  meaningless,  or 
useless  unless  it  can  be  applied  in  the  manner  urged.  Turning 
to  the  rest  of  the  Act  of  1905,  it  is  apparent  that  there  are  many 
provisions  in  which  occupancy  seems  to  be  a  material  factor  in 
the  ofience.  Such  are  sec.  20,  sub-sec.  (5),  sec.  21,  sub-seca  (1), 
(2)  and  (3),  sees.  23,  26,  27,  28,  64,  74,  142,  146  and  155,  and  no 
doubt  there  are  others.  In  most  if  not  all  of  these  cases  it  would 
appear  that  sec.  162,  sub-sees,  (c)  and  {d),  can  be  applied,  and 
that  power  finds  abundant  scope  in  relation  to  them.  I  see  no 
reason  why  we  should  extend  its  scope  in  the  manner  contended 
for. 

In  my  opinion  occupancy  was  not  an  ingredient  of  the  ofience 


4aL.R]  OF  AUSTRALIA.  1273 

in  this  case,  and  its  averment  was  not  a  necessary  part  of  the   ^»  G-  ^^  ^- 

1007 

information,  so  as  to  justify  **  the  statement  of  the  name  of  the 
oocapier  "  of  the  factory  or  work-room,  or  "  the  title  of  the  iirm      Bishop 
or  company  by  which  the  occupier  "  was  usually  known.     In  the  chung  Bros 

absence  of  such  necessity  the  information  should  have  described       

the  defendant  or  defendants  by  name. 

Bnt  then  there  was  an  appearance  in  defence  to  the  informa- 
tion and  summons.  That  appears  to  me  to  cure  the  defect 
in  the  information,  which  moreover  I  think  was  amendable: 
JuBtite8  Act  1890,  sec.  187.  But  does  the  appearance  or  defence 
justify  a  conviction  of  "  Chung  Brothers,"  and  the  imposition  on 
that  entity  of  a  fine  of  40s.  and  costs  upon  a  conviction  f  If 
the  reasons  already  urged  would  have  been  sufficient  as  objections 
Against  the  information,  as  I  think  they  would  have  been  if  not 
virtually  abandoned  by  the  continuance  of  the  defence  under  the 
name  of  "  Chung  Brothers,"  then  a  conviction  in  these  terms  could 
dearly  not  be  good.  But  if  (1)  the  defect  of  the  information  has 
been  cured,  or  if  (2)  the  information  is  good,  then  whatever 
departure  from  the  well  understood  principles  of  the  common  law 
might  be  sanctioned  by  sec.  162  (c)  as  to  the  information,  I  am 
oxiyinced  that  it  cannot  extend  to  protect  this  conviction.  Nothing 
in  the  whole  of  sec.  162  goes  beyond  questions  of  procedure — 
nowhere  is  it  said,  or  are  we  driven  to  infer,  that  there  is  a  sub- 
stantial alteration  of  the  principles  of  the  common  law  as  respects 
the  conviction  of  persons  charged  with  offences.  The  section  does 
not  on  its  face  go  beyond  the  facilitation  of  pleading  and  proof. 
At  common  law  a  conviction  against  such  an  one  and  company 
cannot  be  supported  :  R.  v.  Han*ison  (1),  and  this  is  much  such 
a  case  unless  it  can  be  found  that  the  Statute  gives  a  new  quality 
to  such  a  conviction,  and  this  I  cannot  find.  It  is  an  ordinary 
nde  of  statutory  construction  that  a  Statute  is  not  read  to  affect 
the  common  law  to  a  greater  extent  than  its  expressions  clearly 
indicate,  for  there  is  no  presumption  that  a  Statute  is  intended  to 
override  the  common  law.  See  cases  cited  in  Hardcastle  on  Statu- 
tary  Law,  3rd  ed.,  pp.  306  et  seq. ;  also  Clancy  v.  Butchei^d*  Shop 
Employes  Union  (2),  where  in  dealing  with  an  industrial  arbitra- 

(I)  8  T.R.,  508.  (2)  1  C.L.R.,  181,  at  p.  201. 

▼ou  IV.  82 
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H.  a  OF  A.  ^Qjj  ^jj^  Chief  Justice  of  this  Court  said : — "  In  construing  the  Act 
1907.  .    . 

^^^^       it  should  be  borne  in  mind  that  it  is  an  Act  in  restriction  of  the 

Bishop      common  law  rights  of  the  subject,  and,  though  that  is  no  reason 
Chuno  Bros,  ^^y  ^^®  fullest  effect  should  not  be  given  to  its  provisions,  it  is  a 

reason  why  the  meaning:  should  not  be  strained  as  against  the 

liberty  of  the  subject."  That  is  a  principle  which  applies  here 
as  strongly  as  it  did  there.  Sec.  9  of  Act  No.  2008  (Factories  and 
Shops  Act  1905)  (No.  2)  )  was  strongly  pressed  upon  us,  but  I 
agree  with  what  the  Chief  Justice  has  said  on  that  section.  I  do 
not  think  it  carries  the  matter  any  further,  or  justifies  a  convk- 
Hon  against  a  firm  name  even  where  the  firm  name,  as  stated  in 
the  information,  has  been  justified  by  sec.  162  (c).  That  is  to  say, 
still  the  conviction,  to  be  good,  must  be  against  some  person  or 
persons  individually.  In  the  present  case  it  is  impossible  to  say 
who  is  or  are  to  pay  the  fine  and  costs,  and  in  the  event  of  non- 
•  payment,  say  by  "  Chung  Brothers  "  upon  distress,  who  is  to  be 
committed  to  prison  (Justices  Act  1890,  sec.  99)?  Is  it  to  be 
"  Chung  Brothers  " — a  mere  name  ?  That  of  course  is  out  of  the 
question. 

It  is  clear,  however,  to  me  that  we  ought  not  to  dismiss  this 
appeal.  We  can  and  ought  to  send  the  case  back  to  the  Court  of 
Petty  Sessions  for  the  purpose  of  a  proper  conviction  being  made 
against  the  individuals  whom  that  Court  finds  to  be  guilty.  As  the 
learned  Judge  has  made  the  order  to  review  absolute,  it  is  impos- 
sible to  arrive  at  the  result  I  think  right  without  allowing  the 
appeal  and  discharging  that  order.  The  case  should  then  go 
back  to  the  Petty  Sessions  with  an  instruction  to  convict  such 
person  or  persons  within  the  State  jurisdiction  as  the  Court 
holds  liable  upon  the  evidence. 

Isaacs  J.  read  the  following  judgment: — ^The  only  question 
raised  in  this  appeal  is  whether  the  defendants  could  lawfully  be 
informed  against  and  convicted  in  their  firm  name. 

This  assumes  every  fact  against  them.  They  assert  the  con- 
viction must  be  upset  on  the  sole  gi'ound  that  they  were  sued 
a,nd  convicted  under  the  name  of  "  Chung  Brothers,"  although  in 
fact  they  were  a  firm  and  traded  under  that  name,  although  fchey 
committed  the  offence  charged,  although  the  evidence  was  suffi- 
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cient  to  prove  it,  and  the  Court  believed  tliat  evidence  and  inflicted  H.  C.  of  A. 
a  puaishnient  which  the  law  justified.      A  more  technical  objec- 
tion  cannot  well  be  imagined.     No  injustice  to  the  defendants      r.isHop 
could  be  suggested  by  the  learned  counsel  representing  them.         Chuno  Beos 

Still  the  objection,  technical  as  it  is,  must  prevail,  unless  by       

means  of  some  statutory  provision  the  case  can  be  rescued  from 
the  rigid  common  law  rule  laid  down  in  R.  v.  Harrison  (1)  that 
all  proceedings  against  an  accused  person  must  be  taken  in  his 
individual  name. 

So  far  as  the  information  is  concerned,  sec.  162  (c)  of  Act  No. 
1975  does  in  my  opinion  suffice  of  itself  to  answer  the  defendants' 
objection.  If  the  occupiers  of  a  factory  are  satisfied  to  trade  under 
a  firm  name,  to  register  their  factory  under  a  firm  name,  and  to 
place  that  name  on  their  door  for  factory  law  purposes,  the  legis- 
lature has  considered  it  sufficient  to  describe  them  by  that  name 
in  an  information  for  breach  of  the  Factories  Act  for  the  purpose 
of  bringing  them  before  the  Court  to  answer  the  charge.  This 
intention  may  be  gathered  from  an  examination  of  various  sec- 
tions of  the  Act  when  read  in  relation  to  each  other.  The  regis- 
tration of  factories  is  provided  for.  Sec.  11  requires  all  persons 
occupying  a  factory  to  serve  a  formal  notice  on  the  inspector 
containing  particulars  of  the  names  of  the  persons  occupying  the 
factory,  and  a  description  of  the  factory,  and  the  name  of  the 
firm  under  which  the  business  of  the  fcictory  is  carried  on. 

The  occupier  of  a  factory  is  entitled,  on  forwarding  the  required 
particulars  and  on  payment  of  a  fee,  to  have  the  factory  registered. 
In  the  register  all  the  particulars  referred  to  aire  to  be  entered. 

The  Statute  therefore  prescribes  for  the  recognition  for  the 
purposes  of  the  Act  of  the  firm  name  of  the  persons  occupying 
the  factory. 

Sec,  20  requires  the  firm  name  to  be  placed  legibly  near  the 
outside  of  the  factory. 

The  term  "  occupier  "  is  used  in  many  sections  to  denote  those 
persons,  and  where  so  used  is  merely  a  compendious  expression 
denoting  the  person  or  persons  in  occupation  of  a  factory. 

Sec.  42,  under  which  the  prosecution  took  place,  expressly  con- 
templates in  sub-sec.  (2)  that  the  occupiers  of  a  factory  should  be 

(1)  8  T.R.,608. 
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H.  C.  OP  A.  proceeded  against  as  such  for  contravention  of  the  provisions  of 

^_'        the  section,  because  it  provides  for  a  cancellation  of  the  factory 

Bishop      registration  on  the  third  conviction  of  the  "  occupier,"  and  there- 

Chuno  Bros.  ^^^®»  ^^  sub-sec.  (c)  of  sec.  162  operates  at  all  to  permit  defendants 

to  be  summoned  by  a  firm  name,  it  ought  to  apply  to  this  case. 

That  sub-section  is  a  remedial  provision,  and  intended  to  sim- 
plify procedure,  and  ought  therefore,  in  my  opinion,  to  be  given  its 
full  operation.  But,  unless  it  is  extended  to  naming  the  defendants 
in  cases  where  persons  are  in  occupation  of  factories,  it  may  fall 
far  short  of  the  simplification  of  procedure  contemplated  by  the 
legislature.  I  think  the  information  was  in  proper  form.  Nor 
do  I  see  any  legal  difficulty  in  working  out  the  subsequent 
proceedings. 

If,  however,  there  be  any  want  of  formality  in  the  description 
of  the  defendants,  they  appeared,  and  the  justices  by  sec  187  of 
the  Justices  Act  1890  could  and  should  have  amended  so  far  as  to 
have  cured  the  defect. 

Whittle  V.  Franklaiid  (1)  was  a  case  somewhat  resembling 
this  in  respect  of  this  particular  objection.  The  appellant  was 
convicted  by  justices  in  petty  sessions  of  an  offence  against 
the  Master  aiid  Servants  Act  and  sentenced  to  a  month's 
imprisonment  with  hard  labour.  By  the  Act  under  which 
the  prosecution  took  place  the  complaint*  had  to  be  made  on 
oath  by  the  person  or  persons,  or  any  of  them,  with  whom 
such  servant  &c.,  contracted,  or  by  his  or  their  agent,  &c.  The 
information  was  laid  by  the  respondent  as  agent  to  "Thomas 
BoUand  and  his  partners."  It  appeared  on  the  hearing  that 
the  agreement  was  made  between  the  defendant  and  Thomas 
BoUand  on  behalf  of  himself  and  his  partners,  constituting  "  The 
Rotherham,  Masborough,  and  Holmes  Coal  Company  (Limited)." 
The  principal,  properly  described,  was  therefore  a  corporation,  a 
distinct  entity :  see  per  Crompton  J.  (2).  It  was  held,  however, 
that  the  Statute  (11  &  12  Vict.,  c.  43,  s.  1),  corresponding  sub- 
stantially with  sec.  187  of  the  Justices  Act  1890,  got  over  the 
objection  on  the  ground  of  variance.  So  far  for  the  information.. 
But,  once  the  matter  is  launched  before  the  Court,  the  identity 
of  the  partnership  members  is  an  essential  fact  for  the  Court  to 

(1)  2  B.  &  S.,  49  ;  31  L.J.M.C.,  81.  (2)  31  L.J.M.C.,  81  at  p.  84. 
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determine.     Whatever  be  the  result  of  the  proceedings — whether  H.  C.  of  a. 
conviction  or  acquittal — it  is  equally  necessary  to  prevent  the       ^^^ 
same  persons  being  harassed  again,  to  prevent  a  guilty  person      Bishop 
escaping  or  an  innocent  penaon  suffering,  that  the  Court  should  chuno  Bros 

then  and  there  ascertain  who  the  persons  really  are  that  compose       

tiie  nrm. 

In  this  case,  as  it  happens,  there  is  not  really  any  doubt,  upon 
the  evidence  as  it  stands,  that  Chung  Foon  and  Chung  Tin  were 
members  of  the  firm.  It  is  possible  that  other  persons  were  also 
members,  and  if  further  evidence  had  been  given  it  might  have 
been  established  who  they  were,  or  even  that  Chung  Foon  and 
Chang  Tin  had  ceased  to  be  members  of  the  firm  at  the  time  the 
offence  took  place. 

But,  taking  the  case  as  it  now  appears  without  more,  it  would 
be  altogether  in  opposition  to  the  evidence  to  find  that  Chung 
Foon  and  Chung  Tin  were  not  occupiers. 

The  Court  of  Petty  Sessions  convicted  "  Chung  Brothers  "  as 
the  memorandum  of  the  order  shows,  because  in  the  column 
headed  "  Accused  or  Defendant "  the  name  is  stated  as  "  Chung 
Brothers,"  and  in  the  column  headed  "  Decision,  Memo,  of  Con- 
viction or  Order  **  the  following  appears : — "  Fined  40/-  ;  Costs, 
£2  - 12  -  0." 

The  Court  therefore  convicted  the  defendants  as  "  Chung 
Brothers"  and  did  not  actually  find  who  the  individuals  were. 
In  my  opinion  that  was  wrong.  If  the  conviction  is  ever  to  be 
enforced,  it  must  at  some  stage  be  determined  who  the  individuals 
were  that  committed  the  offence,  and  I  cannot  imagine  anyone 
other  than  the  Court,  who  tried  the  charge  and  had  the  parties 
before  it,  making  that  determination.  Consequently  the  convic- 
tion  is  technically  wrong — on  the  ground  that  the  magistrates 
have  not  gone  on  to  find  specifically  the  identity,  and  state  in  the 
memorandum  of  conviction,  the  names  of  Chung  Foon  and  Chung 
Tin.  The  case  of  Reg,  v.  LittlechUd  (1)  may  be  referred  to. 
littlechild  and  Heslop  were  charged  on  a  joint  information  for 
the  offence  of  using  a  gun  to  kill  game.  They  were  separately 
convicted  on  separate  convictions.  The  defendant  appealed  and 
argued  that  the  information  was  wrong  because  it  was  joint, 

(1)  Ii.R.  6  Q.B.,  293. 
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H.  C.  OF  A.  but  that  if  it  was  right  the  conviction  was  wrong  because  that 
^__^  was  separate.  The  Court,  however,  held  against  both  objections, 
Bishop      ^^^  Mellor  J.  said  it  would  have  been  wrong  to  have  convicted 

Chung  Beos  ^^^^"  jointly.     Here  the  defendants  were  convicted  jointly,  which 

in  my  opinion  was  wrong.     But  it  does  not  follow  that  the  con- 

viction  must  be  entirely  set  aside  and  treated  as  a  nullity.  The 
defect,  which  has  no  merit  in  it,  so  far  as  the  defendants  are 
concerned,  can  and  ought  to  be  cured.  Sec.  146  of  the  Justices 
Act  1890  enables  the  Supreme  Court  to  remit  the  case  to  the 
Court  of  Petty  Sessions  with  a  direction  in  law,  and  this  I  think 
ChcmiLey  J.  ought  to  have  done  instead  of  absolutely  quashing 
the  conviction. 

The  order  nisi,  which  His  Honor  made  absolute,  was  actually 
obtained  by  defendants  in  the  name  of  "  Chung  Brothers."  It  is 
rather  grotesque  that  defendants'  argument  to  quash  their  con- 
viction, on  the  ground  that  they  had  to  be  described  in  their 
individual  names  and  convicted  separately  and  not  jointly  as 
"  Chung  Brothers,"  should  succeed  on  an  order  ni»i  they  obtained 
and  had  made  absolute  also  in  the  joint  name  of  ''Chung 
Brothers  "  and  not  in  their  individual  names,  there  being  no  more 
justification  for  styling  them  by  their  firm  name  in  the  one  case 
than  the  other.  It  appears  to  me  that,  if  their  argument  was 
good  as  to  the  conviction,  it  should  have  proved  immediately 
fatal  to  their  own  order  nisi. 

Laying  aside  that  technical  point,  however,  this  Court  can  now 
and  ought  to  give  the  judgment  which  the  Supreme  Court  should 
have  made,  and  I  therefore  agree  to  the  order  proposed  by  the 
learned  Chief  Justice. 

HiGGiNS  J.  read  the  following  judgment : — I  concur  with  the 
other  members  of  the  Court  in  allowing  this  appeal ;  and  I  am 
also  of  opinion  that  the  justices  were  right,  and  that  both  the 
information  and  the  conviction  are  in  a  form  permitted  by  the 
Factories  and  Shops  Act  1905.  The  informant  Bishop  is  an 
inspector  of  factories  and  shops,  and  he  laid  an  information  in 
the  Court  of  Petty  Sessions  against  "  Chung  Brothers  " — by  that 
name — for  that  they  being  the  "  occupier "  of  a  factory  did 
permit  a  person,  name  unknown,  to  work  on  a  Saturday  after 
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two  o'clock  in  the  afternoon  (sec.  42).     A  solicitor  appeared  for   H.  C.  of  A. 
"Chang  Brothers,"  and  objected  that  a  firm  could  not  be  prose- 
eated  under  the  Factories  Acts,  but  only  the  individual  members      Bishop 
thereof.     The  Bench  overruled  the  objection,  and,  after  h^^^^^g  cbuno  Bbos 

the  evidence,  convicted  the  defendants,  imposing  a  penalty  of  forty       

shillings  and  costs.  An  order  nisi  to  review  was  taken  out  by 
"  Chung  Brothers "  on  the  ground,  purely  technical,  "  that  the 
defendant  firm  as  such  could  not  be  prosecuted  and  convicted  for 
the  offence  alleged,"  and  the  order  was  made  absolute  with  costs 
by  Ckomley  J.  In  the  evidence  before  the  justices  there  was  put 
in  a  notice  of  a  desire  to  occupy  the  factory,  signed  "Chung 
Brothers,"  and  in  it  the  name  of  the  occupiers  or  firm  is  given  as 
•Chung  Foon  and  Chung  Tin  trading  as  Chung  Brothers."  The 
learned  Judge  considered  that  both  the  information  and  the  con- 
viction should  have  been  drawn  up  against  the  individuals,  not 
igainst  the  firm ;  and  he  made  the  order  absolute  in  favour  of 
•  Chung  Brothers." 

I  am  of  opinion  that  the  Act  permits  of  an  information 

against  factory  occupiers  under  their  firm  name,  and  that  the 

conviction  rightly  follows  the  form  of  the  information :  Jackson 

y,  Litchjield  (1).     The  Act  imposes  a  great  many  duties  on  the 

"  occupiers  "  of  factories  and  shops  in  the  interests  of  human  life 

and  health.      The  employer  of  the  persons  working  in  a  factory 

ia called  the  "occupier"  throughout  the  Act  (sec  13).      Before 

going  into  occupation  he  has  to  give  notice,  not  only  of  his  own 

name,  but  of  "  the  name  of  the  firm  under  which  the  business  of 

the  factory  or  work-room  is  carried  on"  (sec.  11  (2)).     That  the 

"occnpier"  for  the  purposes  of  the  Act  may  be  a  company  or 

"firm  of  persons"  is  apparent  from  the  form  of  the  language  in 

wc.  20  (3).     This  is  also  clear  from  sec.  162  (d) ;  for  it  is  enacted 

Acre,  with  regard  to  proceedingrs  for  ofTences,  "  that  the  onus  of 

proof  that  the  person  firm  or  company  named  in  a  summons  is 

not  the  occupier  of  the  factory   .    .   .  shall  be  on  the  defendant." 

Moreover,  by  the  amending  Act  (No.  2008),  which  (sec.  1)  is  to  be 

construed  as  one  with  the  Act  of  1905,  it  is  provided  that ; — "  In 

^y  prosecution  for  a  contravention  of  sec.  forty-two  "  of  the  Act 

of  1905, "  the  occupier  of  a  factory     .     .     .     shall  be  deemed  to 

(1)  8  Q.B.D.,  474,  at  p.  478,  per  Brett  L.J. 
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H.  c.  or  A.  have  permitted  a  person  to  work  in  contravention  of  the  said 

^  section  if  any  person  whomsoever  is  proved  to  have  been  working 

Bishop      ^^  ^^^  factory  or  work-room  of  such  occupier  "  during  prohibited 

Chung  Bros  ^^^™  (®^'  ^)-     ^  ^*^»  ^^  ^®  dear  that,  if  any  person  be  found 

working  during  prohibited  hours  in  a  factory  the  "  occupier"  is 

'^*"*  *  responsible ;  that  the  "  occupier  "  is  liable  to  a  penalty  therefor ; 
and  that  a  firm  may,  for  the  purposes  of  the  Act,  be  the 
"  occupier."  But  further,  as  to  the  form  of  the  information,  it  is 
enacted  (sec  162  (c)  )  that : — '*  It  shall  be  sufficient  to  state  the 
name  of  the  ostensible  occupier  of  the  factory  ...  or  the 
title  of  the  firm  or  company  by  which  the  occupier  of  the  factory 
.  .  .  is  usually  known."  I  think  that  this  provision  applies 
to  all  parts  of  the  information,  including  that  part  which  states 
the  name  or  names  of  the  defendants.  I  see  no  reason  for 
implying  an  exception  to  sec.  162  (c)  which  the  legislature  has 
not  expressed.  The  plain  meaning  is  that,  wherever  the  informant 
has  to  mention  the  name  of  the  occupier  in  the  information,  he 
may  put  the  title  of  the  firm,  whether  he  has  to  mention  the  name 
of  the  occupier  as  defendant  or  otherwise.  It  is  true  that  the 
name  of  the  occupier  might  be  inserted  in  informations  under 
sec.  74  and  sec.  159,  for  purposes  other  than  that  of  naming  him 
as  a  defendant.  I  do  not  say  that  his  name  must  necessarily 
appear  even  in  informations  under  these  sections  But  it  may 
appear  in  a  proceeding  against  '*  A.  B.  an  agent  or  servant  of  C. 
D.  the  occupier  "  &c.  There  is  no  ground,  however,  for  limiting 
the  generality  of  the  words  of  this  enabling  clause  to  such  a  very 
exceptional  case. 

It  is  urged,  however,  that  the  provisions  of  the  Justices  Ad 
1890  for  enforcing  a  penalty  are  not  applicable  to  a  convicted 
firm.  I  do  not  see  any  difficulty  in  applying  the  primary  means 
of  enforcing  the  penalty  by  warrant  of  distress  against  the  goods  of 
the  firm  (sec.  94 ;  and  see  Partnership  Act  1891,  sees.  14, 27).  This 
may  be  all  that  the  prosecutor  wanta  Under  sec  97  there  is  also 
power  for  the  justices  issuing  the  warrapt  of  distress  to  order  the 
defendant  to  be  kept  in  custody  until  the  return  of  the  warrant, 
unless  he  give  security  for  appearance  at  the  time  appointed  for 
the  return  ;  and,  under  sec.  100,  if  the  return  be  that  no  sufficient 
goods  can  be  found,  a  justice  may  by  warrant  commit  the  defen- 
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dant  to  gaol.   It  is  certainly  hard  to  conceive  of  "  Chung  Brothers  "   H.  C.  of  a. 
being  detained  under  that  name,  or  of  "  Chung  Brothers"  being       ^^^ 
committed.   What,  then,  is  to  happen  when  the  legislature  allows      bishop 
an  information  to  be  laid  against  a  firm  of  persons,  by  their  firm  q^^^q  ^^^^ 
name,  but  does  not  provide  machinery  for  enforcing  to  the  point       

rm  r»  1.  Higgilli  J. 

of  imprisonment  the  penalty  imposed  ?    The  firm  may  pay  the 
penalty,  and,  in  default  of  payment,  payment  may  be  enforced  by 
distress  on  the  goods  of  the  firm.     But  if  sufficient  goods  of  the 
firm  cannot  be  found,  there  is  certainly  a  difficulty — I  am  not 
sure  that  it  is  insuperable  (see,   for  example,  sec.  67  of  the 
Justices  Act  1890)  in  pressing  the  matter  further.     Yet  this 
difficulty  is  not  sufficient,  to   my   mind,   to   justify   us  in   dis- 
regarding the  plain  terms  of  the  Act.    We  should  carry  out  the 
Act  so  far  as  its  provisions  allow  us,  and  then  stop.      On  the 
eivil  side,  orders  for  payment  are  not  followed  by  imprisonment, 
even  when  the  officer  returns  nulla  bona]    and  there  are  for 
many  offences  penalties  that  cannot  be  enforced  by  imprisonment. 
In  this  case,  if  a  corporation  were  the  defendant,  distress  could 
not  be  followed  by  imprisonment,  and  yet  it  is  admitted  that  a 
corporation  may  be  prosecuted  and  convicted  in  the  corporate 
name.     It  may  be  that  in  this  case  the  prosecutor  prefers  to  take 
his  chance  of  finding  sufficient  goods,  rather  than  the  difficulties 
peculiarly  characteristic  of  cases  against  Chinese,  with  regard  to 
name  and  identity.  I  cannot  concur  with  the  view  that,  although 
the  information  is  laid  against  the  firm  as  such,  the  conviction 
must  be  against  the  individual  members.    This  is  contrary  to  the 
doctrine  laid  down  in  Jackson  v.  Litchfield  (1)  that  the  judgment 
must  follow  the  writ ;  and  the  membership  of  the  firm  would  not 
be  in  issue  before  the  justices.    The  case  of  Beg,  v  Littlechild  (2) 
is  very  different.  For  there  both  the  defendants  were  specifically 
named  in  the  one  information,  and  the  evidence  established  the 
offence  against  each ;  the  defendants  were  liable  under  the  Act  to 
separate  penalties ;  and  the  justices  were  held  to  have  a  right,  in 
their  discretion,  to  try  both  offenders  jointly.      Also,  as  Lush  J. 
expressed  it  (3): — "  I  think  they  (the  two  defendants)  might  be 
separately  convicted,  because  the  penalty  incurred  is  separate." 

(1)  8  Q.B.D.,  474.  (2)  L.R.  6  Q.B.,  293. 

(3)  L.R.  6  Q.B.,  293,  at  p.  296. 
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H.  0.  OF  A.  In  the  present  case,  the  penalty  incarred  is  joint.      Two  or  more 
^^^'        persons  are  sued  under  a  common  firm  name  in  pursuance  of  the 

Bishop      ^^^  >  ^^^  ^^^  ^^^Y  ^^^^^^^  ^^  issue,  the  only  matter  as  to  which 
^.     ^^'^       the  justices  can  take  evidence,  is  this,  was  a  person  working  on 

the   premises  occupied   by  the  firm  during  prohibited  hours? 

Occupation  by  this  firm  is  an  essentia)  part  of  the  informant's 
case  in  this  prosecution.  I  am  therefore  of  opinion  that  the 
Factories  and  Shops  Act  allows  an  information  and  conviction 
against  a  firm  as  well  as  against  a  corporation;  and  that  the 
prosecutor  is  entitled  to  have  the  conviction  entered  against  the 
defendants  by  their  firm  name,  and  to  take  such  means  of 
enforcing  the  penalty  as  the  law  may  allow  him. 

Appeal  aUowed,  Order  appealed  from  dw- 
cliarged.  Case  remitted  to  justices. 
Appellant  to  pay  costs  of  the  appeal. 

Solicitor,  for  the  appellant,  GhAinness,  Crown   Solicitor  for 
Victoria. 

Solicitor,  for  the  respondents,  Field  Barrett,  Melbourne. 

B.L 
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BATAILLARD     .  .  Appellant; 

AND 

THE  KING Respondent. 

ON  APPEAL  FROM  THE  SUPREME. COURT  OF 
NEW    SOUTH   WALES. 


Sydnky, 

May  17.       Appeals  to  High  Court  in  cHmviaX  casta — Special  leave — Grounds  for  rtfvmng^ 

i^^^S^S*^*  Q^^l*on  of  fact  involved — Comment  uponi  accused  person  refraining  from  gi^ 

"^      '    '  *  evidmce  on  oath— Crimes  J  cd 900  {N.  S.  }V,),  (No,  40  O/1900),  see,  407,  *vb'Sec  2, 

Orifflth  C.J.,  The  High  Court  will  not  entertain  an  appeal  from  the  Supreme  Court  of  a 

HhggxnB  J  J.  State  in  a  criminal  case  on  a  mere  question  of  fact. 
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Principle  laid  down  by  the  Privy  Council  in  In  re  DiUtt,  12  App.   Cas.,    H.  C.  of  A. 
459,  at  p.  467,  as  to  granting  apecial  leave  to  appeal  in  criminal  caBes,  applied.  1907« 

Sec.  407  of  the  Crimea  Act  1900  of  New  South  Wales  provides,  inter  cdiay   Bataillabd 
that  every  accused  person  in  a  criminal  proceeding  shall  be  competent,  but    _      Kika 

not  compellable,  to  give  evidence,  but  that  it  shall  not  be  lawful  to  comment         

at  the  trial  of  any  person  upon  the  fact  that  he  has  refrained  from  giving 
evidence  on  oath  on  his  own  behalf. 

HM<,  that  the  question  whether  a  Crown  Prosecutor,  by  referring  to  the 
fact  that  the  accused  had  made  a  statement  merely,  not  upon  oath,  did  in  fact 
under  the  particular  circumstances  of  the  case  invite  the  jury's  attention  to 
the  accused  person's  ability  to  give  evidence  on  oath,  was  a  question  of 
fact,  on  which  different  minds  might  come  to  different  conclusions,  and, 
therefore,  when  the  Supreme  Court,  on  a  special  case  stated  for  their  opinion, 
held  that  under  the  circumstances  there  had  not  been  a  comment  within  the 
meaning  of  the  section,  special  leave  to  appeal  from  their  decision  should  be 
refused. 

But  held,  that,  though  a  mere  statement  of  the  fact  that  what  the  accused 
person  had  said  in  his  own  defence  was  not  on  oath  did  not  in  itself  amount 
to  a  comment,  yet  if  it  were  accompanied  by  any  circumstance  calculated  to 
inform  or  remind  the  jury  of  the  fact  that  the  accused  person  had  the  right  to 
^ve  evidence  on  oath,  and  yet  failed  to  do  so,  it  would  be  a  contravention  of 
the  section. 

Rex  V.  MaqfaHane,  (1907)  7  S.R.  (N.S.W.),  149,  so  far  as  it  purported  to 
lay  down  a  contrary  principle,  dissented  from. 

Circumstances  under  which  such  a  statement  of  fact  would  amount  to  a 
comment,  considered. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court  rescinded. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  a  Crown  case  reserved. 

The  prisoner,  when  on  his  trial  at  the  Quarter  Sessions  on  a 
charge  of  larceny,  made  a  statement  from  the  dock,  without  being 
sworn,  under  sec.  405  of  the  CHtnes  Act  1900.  He  w^as  convicted, 
but  the  learned  Chairman  of  Quainter  Sessions  stated  a  special 
case  for  the  Supreme  Court,  on  the  question  whether  certain 
T«marks  made  at  the  trial  by  the  Crown  Prosecutor  in  addressing 
the  jury  amounted  to  a  comment  on  the  fact  that  the  prisoner 
had  refrained  from  giving  evidence  on  oath,  within  the  meaning 
of  8ec.  407  of  the  Act. 

Tlie  Supreme   Court  following  their  own  decision  in  Rex  v. 
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H.  C.  OF  A.  Macfarlane  (1),  held  that  there  had  been  no  comment,  and  sus- 

^^'  tamed  the  conviction. 

Bataillard  From  this  decision  the  present  appeal  was  brought  by  special 

Thk^Kino  ^^^^^'     ^^^  facts  are  fuUy  stated  in  the  judgments. 


Brtckenridge,  for  the  appellant.  Sec.  407,  sub-sec.  2,  is  a  re- 
enactment  of  the  Act  No.  30  of  1898,  sec  1,  which  was  passed  to 
get  rid  of  the  effect  of  the  decision  in  Kops  v.  The  Qtwcn; 
Ex  parte  Kope  (2).  In  that  case  the  statement  of  the  fact 
that  the  accused  could  have  gone  into  the  box  and  given  e\i- 
dence  on  oath  but  did  not  do  so  was  assumed  to  be  a  comment, 
but  comment  was  held  to  be  permissible.  The  object  of 
the  section  is  to  render  an  accused  person  competent  to  enter 
the  witness  box  if  he  wishes  to  do  so,  and  at  the  same  time 
to  prevent  it  being  made  practically  compulsory  on  him  to  do 
so  by  the  fear  of  judicial  comment  upon  his  refraining.  Tlie 
Act  should  be  strictly  construed  in  the  prisoner's  favour  in 
order  to  give  him  the  benefit  the  law  intended.  [He  referred  to 
Buttenoorth,  Crimincd  Evidence  Act  1898,  pp.  17-21.]  The 
Supreme  Court  have  always  proceeded  upon  a  misconception  of 
the  section.  In  their  opinion  it  is  a  mischievous  one,  to  be  re- 
stricted in  its  operation  as  far  as  possible.  In  that  view  they 
have  held  that  a  mere  statement  of  fact,  even  if  it  amounts  to 
saying  that  the  prisoner  was  able  to  go  into  the  box  but  did  not 
do  so,  cannot  be  a  comment :  Rex  v.  Macfarlane  (1).  But  a  mere 
statement  of  facts  may  amount  to  a  comment :  Odgera  on  Libel 
and  Slander,  3rd  ed.,  p.  40;  Lefroy  v.  Bumside  (No.  2)  (3); 
O'BHen  v.  Marquis  of  Salisbury  (4) ;  SovUh  Helton  Coal  Go.  Ltd, 
V.  North  Eastern  News  Association  Ltd.  (5) ;  Best  on  Evidence, 
10th  ed.,  pp.  527,  528.  But  here  there  was  more  than  a  mere 
reminder  to  the  jury  of  what  they  may  have  known  before. 
There  were  suggestions  as  to  the  motives  actuating  the  accused 
There  are  many  decisions  of  the  Supreme  Court  in  Canada  on  a 
similar  provision,  sec.  4  of  the  Canadian  Evidence  Act  1893, 
which  show  that  any  indirect  or  covert  reference  to  the  prisoner's 

(1)  (1907)  7  S.R.  (N.S.W.).  149.  (4)  6  T.L.R.,  133. 

(2)  (1894)  A.C.,  650.  (5)  (1894)  1  Q.B.,  133. 

(3)  4  L.R.,  Ir.,  556. 
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silence  amounts  to  a  comment:  The  Queen  v.  Corby  (1);    The  H.  C.  ofA. 
King  v.  Charles  King  (2) ;   The  Queen  v.  Weir  (No.  3)  (3);   The       ^^' 
King  V.  HUl  (4) ;   The  King  v.  McGuire  (5).     The  reference  to  Bataillard 
the  fact  that  the  statement  was  not  subject  to  cross-examination   Tug  ^ing 

8Ui;gests  that  the  accused  could  have  gone  into  the  witness  box       

and  given  evidence  on  oath,  and  therefore  amounts  to  a  comment 
on  the  fact  that  he  refrained  from  doing  so.  [He  referred  also  to 
The  Queen  v.  Rhodes  (6) ;  ATuerican  and  English  Encyclopaedia 
of  Law,  vol.  29,  pp.  679  et  seq.] 

Bnyuniing,  for  the  Crown.  There  was  no  comment  in  the  sense 
in  which  that  word  is  used  in  sec.  407.  If  there  was  a  comment, 
it  was  directed  against  the  value  or  strength  as  evidence  or  quasi 
evidence  of  a  statement  made  from  the  dock,  i.e.,  not  on  oath. 
The  remarks  of  the  Crown  Prosecutor  might  have  been  made 
with  e<|ual  force  as  to  the  weight  the  jury  should  give  to  the 
prisoner  s  statement  as  evidence,  if  there  had  been  no  Act  giving 
him  the  right  to  give  evidence  on  oath.  There  was  nothing 
which  implied  that  he  could  have  given  sworn  e\'idence  if  he  had 
wished  A  statement  not  on  oath  has  been  held  not  to  be 
endence  in  the  strict  sense :  Re^.  v.  Mon^ison  (7).  The  Crown 
ProKecutor  s  remarks  should  be  looked  at  in  the  light  of  that 
decision. 

[Griffith  C.  J. — But,  as  the  law  is  that  he  may  go  into  the  box, 
tlie  lemarks  must  be  considered  in  the  light  of  that  law,  and  the 
question  is  whether,  when  so  considered,  they  refer  to  the  non- 
exercLse  of  that  right. 

Isaacs  J. — If  the  Crown  Prosecutor  had  said,  "  This  is  a  mere 
statement.  It  is  not  on  oath,"  the  case  might  be  different.  But 
he  has  also  used  the  words  "  from  the  dock,"  and  so  referred  to 
the  place  from  which  the  statement  was  made. 

HiGGlNS  J. — I  should  not  think  that  the  words  "from  the 
dock  "  were  enough  to  suggest  that  the  accused  "  refrained  "  from 
giving  evidence  on  oath.] 

That  is  the  contention  of  the  Crow^n.   There  may  be  a  criticism 

(1)  I  Can.  Grim.  Gas.,  457.  (5)  9  Can.  Grim.  Gas.,  554. 

12)  9  Can.  Grim.  Gas.,  428.  (6)  (1899)  1  Q.B.,  77. 

(3)  3 Can.  Crim.  Gas.,  262.  (7)  10  :N.8.W.  L.R.,  197. 

(4)  7  Can.  Grim.  Gas.,  38. 
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fl.  C.  OF  A.  Qf  t,he  attitude  of  the  accused  without  necessarily  reflecting  on 

1007 

the  fact  of  his  not  going  into  the  box  :  Tke  King  v.  Btirdell  (1). 
Bataillard  It  was  held  in  Rex  v.  Duffy  (2)  that  the  Judge  was  entitled  to 
The  Kino.    P^^^^  out  that  the  prisoner's  statt^^ment  was  not  on  oath.    That 

was  followed   in   The  King   v.   Livens  (3).     In    The  King  v. 

Chapvum  (4)  criticism  upon  tlie  value  of  the  prisoner  s  statement  as 
evidence  was  held  justifiable.  There  is  nothing  in  the  enactment 
to  prohibit  such  criticism.  This  Court  should  not  reverse  a  series 
of  decisions  in  the  Supreme  Court  upon  the  construction  of  a 
State  Act. 

[Griffith  C.J. — I  think  those  decisions  are  right,  but  tlie 
question  is  whether  this  case  falls  within  them.] 

Breckenridge,  in  reply.  In  those  cases  the  words  were  very 
different.  The  real  question  is  whether  the  inference  was  in- 
tended or  ailculated  to  direct  the  attention  of  the  jury  to  tlie 
prisoner's  neglect  to  avail  himself  of  his  legal  right  to  give 
evidence  on  oath.  The  words  used  in  this  case  might  easily  have 
had  tliat  result  with  the  jury. 

Cur.  culv.  vult 

May  24.  GRIFFITH  C.J. — Leave  to  appeal  in  this  case  will  be  rescinded. 

We  will  give  our  reasons  on  Monday. 

May  27.  ^hc  foUowing  judgments  were  read. 

Griffith  C.J.  This  Court  has  hitherto  followed  the  practice 
of  the  Judicial  Committee  witli  regard  to  granting  special  leave 
to  appeal  in  criminal  cases.  That  practice  is  thus  stated  in  the 
case  of  Kops  v.  The  QueeUy  Ex  parte  Kops  (6),  quoting  from  the 
opinion  of  the  Board  in  In  re  Billet  (6) : — "  The  rule  has  been 
repeatedly  laid  down,  and  has  been  invariably  followed,  that 
Her  Majesty  will  not  review  or  interfere  with  the  course  of 
criminal  proceedings,  unless  it  is  shown  that,  by  a  disregard  of 
the  forms  of  legal  process,  or  by  some  violation  of  the  principles 
of  natural  justice,  or  otherwise,  substantial  and  grave  injustice 
has  been  done."     The  same  rule  was  again  stated  in  the  case  of 

(1)  10  Can.  Crim.  Gas.,  305.  (4)  18  N.S.W.  W.N.,  254. 

(2)  (1901)  1  S.R.  (N.S.W.),  20.  (5)  (1894)  A.C.,  650,  652. 

(3)  (1907)  7  S.R.  (N.S.W.),  151.  (6)  12  App.  Cas.,  467. 
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Ez  parte  Carew  (1).  In  Kop8'8C(i8e(2\  a  disregard  of  the  express  H-  C-  ^^  ^' 
provisions  of  a  Statute,  passed  for  the  benefit  of  accused  persons 
on  their  trial,  was  assumed  to  come  within  this  rule,  but  leave  Bataillaed 
was  refused  on  the  ground  that  the  decision  appealed  from  was    ^^5  ^ino 

correct  

Special  leave  was  granted  in  the  present  case,  under  the  follow- 
ing.circumstances.   By  the  Crimea  Act  1900  (No.  40),  sec.  407  (2), 
it  is  provided  that  an  accused  person  in  a  criminal  proceeding  shall 
be  competent,  but  not  compellable,  to  give  evidence,  and  it  is 
enacted  that  "  it  shall  not  be  lawful  to  comment  at  the  trial  of 
any  person  upon  the  fact  that  he  has  refrained  from  giving 
evidence  on  oath  on  his  own  behalf."    It  was  represented  that,  on 
the  trial  of  the  appellant  on  a  charge  of  larceny,  the  Crown 
Prosecutor  had  called  the  attention  of  the  jury  to  the  fact  that, 
although  the  appellant  might  have  given  evidence  on  oath,  he  had 
not  done  so,  and  that  on  a  case  reserved  the  Supreme  Court  had 
affirmed  the  conviction  on  the  ground  that  a  mere  statement  of 
the  fact  was  not  a  comment  within  the  meaning  of  the  section. 
The  language  actually  used  by  the  Crown  Prosecutor  is  thus 
s&ted  in  the  special  case : — "  Bataillard's  statement  is  a  state- 
ment merely,  not  upon  oath,  and  the  Supreme  Court  of  this  State 
has  gone  so  far  as  to  hold  that  the  statement  cannot  be  regarded 
as  evidence.     It  simply  goes  to  the  jury  for  what  it  is  worth.     A 
man  makes  a  statement  from  the  dock  not  on  oath,  not  subject  to 
the  greatest  of  all  tests — that  of  cross-examination.    When  people 
have  their  backs  against  the  wall  I  don't  think  they  will  stick  at 
telling  a  few  lies." 

When  the  appeal  came  before  the  Supreme  Court,  it  was 
apparently  thought  that  the  case  was  concluded  by  a  decision  of 
that  Court  in  the  case  of  -R.  v.  Macfarlane  (3),  in  which  the 
Court  had  held  that  it  was  not  contrary  to  the  enactment  for  the 
presiding  Judge  to  remind  the  jury  that  a  prisoner  s  statement  in 
contradiction  to  sworn  testimony  was  itself  not  on  oath,  the 
reason  given  being  tliat  a  mere  statement  of  fact  was  not  a  com- 
ment within  the  meaning  of  the  Statute.  The  appellant  s  counsel 
accordingly  did  not  argue  the  matter,  and   the  conviction  was 

(l)  (IW)  A.C.,  719.  (2)  (1894)  A.C.,  660. 

(3)  (1907)  7  S.R.  (N.S.W.),  149. 
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H.  C.  OF  A.  affirmed.     I  do  not  see  any  reason  for  dissenting  from  the  actual 

^*        decision  in   Macfarlane*8  Case  (1),  but  I  dp  not  assent  to  the 

Bataillabd  suggestion  that  a  mere  statement  of  a  fact  cannot  of  itself  be  & 

Thk\ino    ^^°^^*^^^^-    What  is  forbidden  by  the  Statute  is  commenting  upon 

the  fact  that  the  accused  person  has  "  refrained  from  giving  evi- 

dence  on  oath  on  his  ovm  behalf."     In  my  opinion,  the  term  "  re- 
frain "  imports  two  ideas — opportimity  to  give  evidence  on  oath, 
and  failure  to  take  advantage  of  that  opportunity.      And  I  ttiink 
that  to  call  the  attention  of  the  jury  to  the  ability  of  the  accused 
to  give  evidence  on  oath,  whether  that  ability  is  regarded  as  a 
matter  of  fact  or  law,  and  to  his  omission  to  do  so,  is  a  comment 
forbidden  by  the  Statute.     So  far  I  have  no  difficulty.   But  in  the 
application  of  the  rule  to  the  facts  in  the  present  case,  I  find  great 
difficulty.    In  the  reasons  furnished  by  the  learned  Judges  to  this 
Court  for  their  decision,  they  say  that  the  appellant's  coimsel  said 
that,  "  seeing  the  way  in  which  the  case  was  stated  and  placed 
before  the  Court,  he  was  not  prepared  to  argue  the  case."    It  is 
admitted  that,  when  sajang  so,  he  thought  the  case  was  concluded 
by  Mdcfarlanes  Case  (1).      But  I  am  disposed  to  think  that  he 
was  right  for  quite  a  different  reason.     I  think  that  the  words 
complained  of  are  ambiguous,  and  need  something  in  the  nature  of 
an  innuendo  to  explain  them.   The  material  words  are  : — "  A  man 
makes  a  statement  from  the  dock  not  on  oath,  not  subject  to  the 
greatest  of  all  tests — that  of  cross-examination."      If  such  words 
had  been  used  immediately  after  the  passing  of  the  Act,  and  when 
the  competency  of  accused  persons  to  give  evidence  on  their  own 
belialf  was  not  a  matter  familiar  to  juries,  they  might,  and  prob- 
ably would,  have  been  innocent.      But  when  the  law  has  been  in 
force  for  many  years,  and  the  trial  takes  place,  as  this  did,  in  a 
Court  which  is  in  almost  perpetual  session,  and  where  the  spectacle 
of  an  accused  person  giving  evidence  on  oath  on  his  own  behalf 
is  familiar,  I  am  not  at  all  sure  that  it  ought  to  be  inferred  that 
the  words  would  not  convey  a  reference  to  the  fact  of  the  accused 
person's  competency.      Again,  a  mere  gesture  on  the  part  of  the 
Crown  Prosecutor,  or  a  change  of  inflection  in  his  voice,  might 
have  conveyed  such  a  reference  beyond  all  doubt.     Suppose  that 
when  he  used  the  words,  "  from  the  dock,"  he  had  pointed  towards 

(1)  (1907)  7  S.R.  (N.S.W.),  149. 
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the  witueas  box,  or  suppose  that  the  person  jointly  indicted  with   H.  C.  of  A. 

1007 

the  appellant  had  himself  given  evidence  on  oath,  the  inference 
would  have  been  unmistakeable,  for  we  are  told  that  the  practice  Bataillard 
in  New  South  Wales  is  for  accused  persons  to  give  evidence  from    the^Kincs 
the  witness  box,  and  not  from  the  dock. 

The  only  question,,  therefore,  that,  on  my  view  of  the  law,  arises 

for  decision  in  the  present  case,  is  whether  the  Crown  Prosecutor 

did,  or  did  not,  in  fact  invite  the  jury's  attention  to  the  appellant's 

ability  to  give  evidence  on  oath.      I  doubt  whether  the  case  as 

stated  affords  the  necessary  material  for  answering  this  question. 

And,  if  I  were  sitting  in  the  Supreme  Court,  I  should  be  disposed 

to  order  it  to  be  restated.   But  I  do  not  think  that  this  Court  can, 

consistently   with  the  rule  to   which   I   have  akeady  referred, 

properly  entertain  an  appeal  in  a  criminal  case  on  what  turns  out 

to  be  a  mere  question  of  fact,  on  which  different  minds  might 

readily  arrive  at  different  conclusions.     In  my  opinion,  the  leave 

to  appeal  was  improvidently  granted,  and  should  be  rescinded. 

Isaacs  J.  The  second  sub-section  of  sec,  407  of  the  Crimes  Act 
1900  was  passed  after  the  decision  in  Kops  v.  The  Queen;  Ex  parte 
K'rps  (1),  and  must  be  read  in  the  light  of  that  case.  That  was  a 
special  leave  to  appeal  from  a  judgment  of  the  Supreme  Court 
upholding  a  conviction.  The  nature  of  the  application  appears 
from  the  following  passage  from  the  judgment  of  the  Privy 
Council  (2) : — "  The  point  on  which  special  leave  to  appeal  is 
sought  in  the  present  case  is  whether  upon  the  trial  of  a  prisoner 
since  the  passing  of  the  New  South  Wales  Criminal  Law  and 
Evidence  Amendment  Act  (55  Vict.  No.  5),  it  is  legitimate  for  a 
Judge,  in  commenting  upon  the  facts  proved,  to  refer  to  the 
capacity  of  the  prisoner  to  give  evidence  on  his  own  behalf,  and 
so  explain  matters  which  would  be  naturally  within  his  own 
knowledge,  and  of  which  an  explanation  would  be  important  in 
view  of  the  evidence  already  given.  The  argument  would  have 
to  go,  and  did  go,  to  this  length — either  that  in  no  case  is  a  Judge 
entitled  to  comment  upon  the  prisoner  having  refrained  from 
pving  evidence,  or  that  in  this  particular  case  there  were  circum- 
stances rendering  such  a  comment  illegitimate  in  point  of  law." 

U)  (1894)  A.C.,.650.  (2)  (1894)  A.C.,  650,  at  p.  652. 

▼OL  IT.  83 
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H.  C.  OF  A.       Their  Lordships  refused  leave  tx)  appeal,  and,  from  what  they 

say,  evidently  regarded  it  as  a  comment  "  to  call  attention  to  the 

Bataillabd  f^t  that  the  prisoner  has  not  tendered  himself  as  a  witness,  it 

The  Kino.    ^^^S  open  to  him  either  to  tender  himself,  or  not,  as  he  pleases" 

Isaacs  J. 

At  that  time  there  were  in  force  two  special  provisions  with 
reference  to  the  trial  of  an  accused  person.  The  first  was  con- 
tained in  sec.  470  of  the  Criminal  ATnendment  Act  1883,  and  is 
now  repeated,  so  far  as  revelant  to  this  case,  in  sec.  405  of  the 
present  Crimea  A  ct ;  the  other  was  found  in  sec  6  of  the 
Criminal  Law  and  Evidence  Am^endm^nt  Act  1891,  in  the 
following  terms : — "  Every  person  charged  with  an  indictable 
offence,  and  the  husband  or  wife,  as  the  case  may  be,  of  the  per- 
son so  charged,  shall  be  competent,  but  not  compellable,  to  give 
evidence  in  every  Court  on  the  hearing  of  such  charge :  Provided 
that  the  person  so  charged  shall  not  be  liable  to  be  called  as  a 
witness  on  behalf  of  the  prosecution  nor  to  be  questioned  on 
cross-examination  without  the  leave  of  a  Judge  as  to  his  or  her 
previous  character  or  antecedents."  In  July  1898,  an  Emdence 
Act  was  passed,  which  made  further  provisions  regarding  the 
protection  of  persons  accased  in  criminal  proceedings.  This  so  far 
left  the  law  as  laid  down  in  Kopa'  Cai<e  (2)  still  subsisting.  But 
in  November  1898,  a  short  Act  was  passed,  called  the  Accused 
Persona  Evidence  Act  1898  (No.  30  of  1898),  and  enacting  by 
sec.  1  that — "  It  shall  not  be  lawful  to  comment  at  the  trial  of  any 
person  upon  the  fact  that  he  has  refrained  from  giving  evidence 
on  oath  on  his  own  behalf."  Sec  407  now  contains  the  enaet- 
.  ments  of  1898.  The  legislature  appears  to  have  taken  the  very 
words  "  comment "  and  "  refrained "  from  the  Privy  Council's 
judgment  in  Kops'  Case  (2),  and,  reading  the  legislation  by  the 
light  of  that  judgment,  it  appears  to  me  to  be  plain.  A  new 
opportunity  had  been  afforded  to  a  prisoner  to  establish  his  inno- 
cence if  he  could.  But  reasons  other  than  a  sense  of  guilt,  such 
as  timidity,  weakness,  a  dread  of  confusion  or  of  cross-examina- 
tion, or  even  the  knowledge  of  a  previous  conviction,  certainly  in 
a  summary  proceeding,  and  perhaps  in  the  case  of  a  trial  for  an 
indictable  offence,  might  easily  prevent  the  accused  person  from 

(1)  (1894)  A.C.,  650,  at  p.  653.  (2)  (1894)  A.C.,  650. 
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Availinir  himself  of  the  new  means  permitted  by  law.     Hence  the   H-  ^-  ^^  ^' 

1907 
legislature  determined  to  prevent  the  enactment,  if  not  used  by        ^^* 

the  prisoner,  from  being  employed  as  a  means'  of  inculpation.  Bataillard 
This  leads  me  to  the  conclusion  that  sub-sec.  2  of  sec.  407  is  a  xhb  Kino. 
limitation  of  the  power  of  comment  only  so  far  as  relates  to  the 
rest  of  that  section,  and  contains  no  prohibition  regarding  sec. 
405.  It  is  necassary  to  bear  this  distinction  in  mind.  So  far  as 
the  latter-mentioned  section  is  concerned,  the  law  remains  un- 
changed, and  comment  may  still  be  made,  either  that  the  prisoner 
has  not  made  any  statement  as  permitted  by  that  section,  oi*  that 
the  statement,  if  made  under  it,  is  not  on  oath,  and  therefore  may 
not  be  considered  as  weighty  as  the  evidence  of  witnesses  under 
oath.  If,  however,  reference,  direct  or  indirect,  and  either  by 
express  words  or  the  most  subtle  allusion,  and  however  much 
wrapped  up,  is  made  to  the  fact  that  the  prisoner  had  the  power 
or  right  to  give  evidence  on  oath,  and  yet  failed  to  give,  or  in 
other  words,  "  refrained  from  giving,"  evidence  on  oath,  there 
would  be  a  contravention  of  the  sub-section  now  under  considera- 
tion. The  question  whether  the  law  has  been  so  contravened 
mwjt  depend  in  each  case  on  the  words  used  and  the  circum- 
stances in  which  they  are  used. 

Here  we  have  nothing  but  the  case  as  stated  before  us,  and  on 
full  consideration  I  think  the  words  complained  of,  standing 
alone,  and  without  any  circumstances  pointing  to  a  further 
meaning  than  appears  on  their  face,  do  not  contain  any  express 
or  implied  statement  or  suggestion  that  the  accused  had  the  right, 
if  he  chose,  to  give  evidence  on  oath,  and  yet  abstained  from 
doing  so.  In  other  words,  they  do  not  in  themselves  exceed  the 
legitimate  comment  that  a  prisoner  exercising  his  right  (and  for 
all  that  app^rs  from  the  words  in  question  the  only  right  he  has) 
of  merely  stating  facts  on  his  own  behalf,  is  likely  to  overstep 
the  truth  to  save  himself,  and  that  his  statement,  not  being  on 
oath,  is  not  capable  of  being  tested  by  cross-examination.  The 
Supreme  Court  relied  on  Rex  v.  Macfarlave  (1).  With  the 
judgment  in  that  case  I  agree,  though  it  is  plain  that  the  fact  of 
»  prisoner  8  statement  not  being  on  oath  may  well  be  presented 
M  to  amount  to  a  comment,  that  it  might  have  been  made  more 

(1)  (1907)  S.R.  (N.S.W.),  149. 
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H.  C.  or  A.  reliable  by  being  given  on  oath.     However,  as  I  cannot  see  that 

any  wrong  principle  of  law  has  been  applied  to  the  facts  of  this 

Bataillard  case,  and  for  the  purpose  of  indicating  the  pi-oper  practice  in  sucli 

ThbKino     niatters,  I  agree  that  the  right  order  is  to  rescind  the  leave 


Imacs  J. 


given. 


HiGGiNS  J.  I  concur  in  the  order  proposed.  The  words  used 
by  the  Crown  Prosecutor  have  been  set  out  in  the  judgment  of 
the  Chief  Justice.  According  to  the  case  as  stated,  there  is  no 
complaint  against  the  Crown  Prosecutor,  except  that  he  exceeded 
his  duty  by  merely  using  the  words.  Nothing  is  alleged  against 
him  but  the  bare  words.  The  New  South  Wales  Crimes  Ad 
1900,  sec.  407,  enables  an  accused  person  to  give  evidence  on  oath, 
but  provides  in  sub-sec.  (2)  that  "  it  shall  not  be  lawful  to  com- 
ment at  the  trial  of  any  person  upon  the  fact  that  he  has  refrained 
from  giving  evidence  on  oath  on  his  own  behalf."  The  comment 
must  be  on  the  refraining — on  the  fact  that  he  could  have  given 
evidence  on  oath  and  has  not  done  so.  In  this  case,  I  cannot 
find  any  such  comment.  Under  another  section — sec.  405 — the 
prisoner  can  make  a  statement  without  oath;  and  the  Crown 
Prosecutor  merely  pointed  out  to  the  jury,  as  he  was  entitled  to 
point  out,  that  this  statement  was  not  on  oath,  was  not  subject  to 
crass-examination,  and  was  made  under  such  circumstances  as  to 
strongly  tempt  a  prisoner  to  tell  an  untruth.  Thei-e  is  no  sugges- 
tion in  the  words  of  the  Crown  Prasecutor — so  far  as  I  can  find — 
to  the  effect  that  the  prisoner  was  at  liberty  to  give  e\ndence  on 
oath,  or  that  he  had  failed  to  avail  himself  of  such  a  privilege.  I 
am  not  able  to  take  the  ^^ew  that  a  mere  statement  of  the  fact 
that  the  prisoner  had  this  power,  and  failed  to  use  it,  cannot, 
under  any  circumstances,  be  a  "  comment,"  as  the  Full  Court  seem 
to  have  thought  in  Rex  v.  Macfarlane  (1).  But  I  agree  with  the 
Full  Court  in  the  result,  that  the  Crown  Prosecutor  didJnot,(in 
this  case,  or  in  Macfarlane*8  Case,  exceed  the  limits  of  hLs  duty. 

I  should  like  to  add  that  the  Full  Court  seems  to  have  treated 
Mr.  Breckenridge  as  having  abandoned  his  appeal.  I  should  have 
felt  great  difficulty  in  entertaining  this  appeal  in  the  face  of  the 
expressions   used   to  this  effect  by  their  Honors,   but  for  Mr, 

(1)  (1907)  S.R.  (N.S.  W.),  149. 
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V, 

Thb  King. 

Iliggins  J. 


Brmvniiig's  frank  admission.    Mr.  Breckenridge,  it  seems,  merely   ^'  ^-  ®'  ^' 
intimated  that,  in  view  of  the  decision  of  the  Full  Court  iu  Mac-       ^^J. 
faiianes  Case  (1),  he  would  not  take  up  the  time  of  their  Honors  Bataillard 
with  arguments  which  they  had  already  overruled. 

I  understand  that  it  has  been  the  practice  of  the  High  Coui-t 
to  rescind  the  leave  to  appeal  in  such  a  case  as  the  present ;  and 
I  see  no  sufficient  reason  for  departing  from  this  practice  under 
the  circumstances. 

Special  leave  rescinded. 

Solicitor,  for  the  appellant,  H.  R.  Clark. 

Solicitor,  for  the  respondent,  The  Crown  Solicitor  for  New 
South  Wales, 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 


HAMILTON 
Respondent, 


Appellant  ; 


AND 


WARNE      . 
Petitioner, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

victoria. 

luUwncyAct  1890  (K»c<.)  {No.  1102),  sees.  37  (vm.),  ^^^Pelitwiifor  sequMtralwii 
—Act  of  insolveticy— Failure  to  acUiufy  judgment — Demand  for  more  than  ia 
owing— Notice  of  objection,  aufficietiey  of. 

Where  jadgment  has  been  obtained  against  a  debtor,  and  he  has  afterwards 
paid  part  of  the  amount  dae,  a  subsequent  demand  upon  him  for  the  whole 
amount  of  the  judgment  debt  is  not  a  good  demand  on  the  debtor  to  satisfy 
the  judgment  so  as  to  constitute  an  act  of  insolvency  within  the  meaning  of 
aec  37  (vin.)  of  the  Inaolvency  Act  1890. 

(1)  (1907)  S.R.  (N.S.W.),  149. 
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1907. 

Mblboubkb, 

June  17,  18, 
24. 


Griffith  O.J., 

Barton, 
Isaacs  and 
Hitrglns  JJ. 
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H.  C.  OP  A.  Ou  a  petition  for  sequeBtntion,  a  notice  having  been  given  by  the  debtor 

1 907.  that  he  disputes  the  act  of  insolvency  alleged  in  the  petition  (that  he  had  been 

^■*^^  called  on  to  satisfy  a  judgment,  and  had  failed  to  do  so),  he  is  entitled  to 

Hamilton  prove  that  the  demand  on  which  the  act  of  insolvency  was  based  was  for  s 

Wabnk.  larger  sum  than  was  due,  and,  therefore,  to  give  evidence  that  before  tbe 

— ^—  issue  of  execution  he  had  paid  part  of  the  judgment  debt. 

Per  Jliggitis  J.  Qiicere,  whether  the  sherifiPs  officer  is,  for  the  purpose  of 
the  act  of  insolvency,  to  specify  the  exact  amount  that  is  owing — ^whether  he 
may  not,  following  the  rule  of  the  Act,  simply  call  upon  the  debtor  to 
'*  satisfy  the  judgment." 

Judgment  of  ffood  J. :  Inrt  flamiltan,  (1907)  V.L.R.,  75 ;  28  A.L.T.,  124, 
reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

On  the  petition  of  James  Wame  an  order  nisi  was  on  4th 
Octolxjr  1905  issued  for  the  sequestration  of  the  estate  of  William 
Herdman  Hamilton.  The  order  Tim  contained  the  following 
statement : — 

"  Upon  reading  the  petition  of  James  Wame  .  .  .  setting 
forth  that  the  abovenamed  W.  H.  Hamilton  of  No.  196  Flinders 
Street  Melbourne  in  the  said  State  Indent  Agent  is  justly  aiid 
truly  indebted  to  the  said  petitioner  in  the  sum  of  £56  158.  4d. 
upon  and  by  virtue  of  a  judgment  of  the  Supreme  Court  of  the 
State  of  Victoria  in  an  action  No.  764  of  1905  whereby  tlie 
petitioner  on  the  21st  day  of  December  1905  recovered  against 
against  the  said  W^.  H.  Hamilton  the  said  sum  of  £56  15s.  4d. 
which  sum  of  £56  15s.  4d,  is  now  due  and  owing  and  that  the 
petitioner's  said  debt  is  wholly  unsecured  and  that  the  said  W.  H. 
Hamilton  has  committed  an  act  of  insolvency  within  six  months 
before  the  presentation  of  the  said  petition  and  that  the  act  of 
insolvency  committed  by  him  was  that  an  execution  issued  on 
the  said  judgment  obtained  in  the  said  Supreme  Court  in  favour 
of  the  said  petitioner  in  the  said  action  No.  764  of  1905  instituted 
by  the  said  petitioner  has  been  returned  unsatisfied  in  whole  and 
the  said  W.  H.  Hamilton  before  the  return  of  the  said  execution 
was  and  has  been  called  upon  to  satisfy  the  said  judgment  by 
Charles  James  Hardy  the  officer  charged  with  the  execution 
thereof  and  has  failed  to  do  so,"  &c. 

On  16  th  October  1906  Hamilton  duly  lodged  notice  of  the 
following  objections : — 
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"  1.  That  I  dispute  the  debt  as  alleged  in  the  said  order  nisi.       H.  0.  of  a. 

"  2.  That  I  dispute  the  act  of  insolvency  alleged  in  the  said        ^^^' 
order  nisi.  Hamilton 

"  3.  Tliat  I  will  rely  upon  all  objections  appearing  on  the  face      vv^rnb 
of  the  proceedings."  

On  the  return  of  the  order  nisi  before  Hood  J.,  evidence  was 
given  that  execution  was  issued  for  the  full  amount  of  the  judg- 
ment debt,  and  that  the  sheriff's  officer  demanded  that  amount. 
Evidence  was  tendered  on  behalf  of  Hamilton  to  show  that, 
between  the  date  of  the  judgment  and  the  issue  of  execution 
thereon,  he  had  paid  off  part  of  the  judgment  debt.  The  learned 
Judge  rejected  the  evidence,  holding  that  it  did  not  come  within 
the  objections  of  which  notice  was  given,  and  he  made  the  order 
absolute.    (In  re  Hamilton  (1)  ). 

Hamilton  now  appealed  to  the  High  Court. 

Winneke,  for  the  appellant  If  the  evidence  had  been  admitted 
it  would  have  shown  that  execution  was  irregularly  issued,  being 
for  an  amount  that  was  not  owing,  and  that  the  demand  was 
excessive.  The  debtor  has  not  been  asked  to  satisfy  the  judg- 
ment if  he  has  been  asked  to  pay  more  than  is  due:  In  re 
Morgan  (2)  ;  In  re  Tucker  (3)  ;  In  re  Follows  ;  Ex  parte 
Follows  (4) ;  Ex  parte  Foi^d  ;  In  re  Ford  (5) ;  In  re  Child ;  Ex 
part^  Child  (6). 

[Isaacs  J.  referred  to  In  re  H.  B.  (7).] 

Execution  could  only  properly  have  been  issued  for  the  amount 
of  the  judgment  debt  owing.  The  provisions  of  sec.  37  of  the 
Insolvency  Act  1897  should  be  most  strictly  complied  with.  The 
notice  of  objection  is  quite  wide  enough  to  cover  this  objection, 
for,  if  there  was  no  proper  demand,  there  was  no  act  of  insolvency. 

Arthur y  for  the  respondent.  Where  the  intention  of  the  debtor 
is  to  dispute  the  act  of  insolvency  the  practice  is  that  he  should 
give  details  of  the  objection.  The  real  objection  here  is  that  the 
iaaue  of  execution  was  irregnilar  and  should  have  been  set  aside. 

(1)  (1907)  V.L.R.,  75  ;   28  A.L.T.,  (4)  (1895)  2  Q.B.,  621. 
124.  (5)  18  Q.B.D.,  369. 

(2)  2  W.W.  k  kK  (I.E.  &  M.),  2.  (6)  (1892)  2  Q.B.,  77. 

(3)  13  V.L.R.,  551.  (7)  (1904)  1  K.B.,  94. 
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under  sec.  46  should  have  been  given.  But  the  execution  was 
good  until  it  was  set  aside,  and  a  demand  made  in  accordance 
with  it  was  a  good  demand.  The  execution  was  voidable  but  not 
void. 

[HiGOiNS  J. — The  writ  of  execution  might  have  been  amended : 
Laroche  v.  Wdsbrough  (1);  M'Cai'^iiKick  v.  Melton  (2).] 

See  also  Gerard  v.  Lewis  (3).  There  may  be  a  valid  act  of 
insolvency  on  an  irregular  writ  of  execution.  The  objection  of 
the  debtor  amounts  to  a  confession  and  avoidance.  In  In  rt 
Ttvcker  (4)  it  was  patent  on  the  face  of  the  proceedings  that  there 
was  no  act  of  insolvency.  The  objection  is  a  "  special  defence " 
within  the  meaning  of  sec.  45  of  the  Insolvency  Act  1890.  The 
intention  of  that  section  is  that,  if  there  is  anything  special 
alleged  by  the  debtor  to  take  him  out  of  the  operation  of  the 
formal  acts  necessary  to  bring  about  insolvency,  he  must  state 
them :  lyi  re  Ryan  (5) ;  Lewis's  Insolvency  Law  of  Victoria, 
p.  141. 

[HiGGiNS  J. — As  to  what  is  a  special  defence,  see  Ex  parte 
Oriffim ;  In  ire  Adams  (6).] 

[Counsel  also  referred  to  In  re  Wcdker  (7);  In  re  Wright  (8).] 


Winneke,  in  reply,  referred  to  Bobson  on  Bankrtiptcyj  7th  ed, 
p.  187;  Ex  2>«^^«  Banks  (9);  In  re  Elkington  (10);  In  re 
McCutcIieon ;  Ex  parte  Hatty  (11). 

Cur.  adv,  vult 


June  24.  Griffith  C.J.    This  is  an  appeal  from  an  oixler  of  Hood  J. 

making  absolute  an  order  nisi  for  the  sequestration  of  the  estate 
of  the  appellant.  The  alleged  act  of  insolvency  was  that  execu- 
tion, issued  on  a  judgment  in  favour  of  the  petitioning  creditor, 
was  returned  unsatisfied  in  whole,  and  that  the  appellant  before 
the  return  of   the   execution   had  been   called  upon   to  satisfy 


(1)  2T.R.,737. 

(2)  1  A.  &£..  331. 

(3)  L.R.  2  C.P.,  306,  at  p.  310. 

(4)  13  V.L.R.,  551. 

(5)  7  V.L.R.   (LP.   A  M.),   122 
A.L.T.,  52. 


(6)  12  Ch.  D.,  480. 

(7)  15V.L.R.,  684. 

(8)  16  A.L.T.,  190. 

(9)  21>e0.  M.  &6.,96. 

(10)  13  A,L.T.,  240. 

(11)  26  V.L.R..  175  ;  22  A.L.T.,  26. 
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the  judgment  by  the  oflScer  charged  with  the  execution  of  it  and  H.  C.  of  a. 
had  failed  to  do  so.  The  appellant  gave  notice  that  he  intended 
to  dispute  the  debt  and  also  the  act  of  insolvency.  At  the  hear- 
ing before  Hood  J.,  he  tendered  evidence  to  prove  that  he  had 
paid  off  part  of  the  judgment  debt  before  the  issue  of  execution, 
and  consequently  that  the  amount  demanded  from  him  by  the 
officer  charged  with  the  execution  of  the  writ  was  more  than  the 
amount  due  on  the  judgment.  The  Judge  refused  to  admit  that 
evidence,  and  made  the  order  absolute. 

It  is  conceded  that,  if  the  evidence  had  been  admitted  and 
believed,  it  would  have  proved  that  the  defendant  did  not  owe 
the  full  amount  of  the  judgment  debt.  It  is  necessary,  therefore, 
to  consider  w^hether  such  evidence  was  material,  that  is,  whether 
the  fact,  if  proved,  would  have  been  an  answer  to  the  petition. 

Sec  37  (VIII.)  of  the  Act,  in  describing  the  act  of  insolvency 
alleged  in  the  present  case,  uses  these  words :  "  When  execution 
or  other  process  issued  on  a  judgment  decree  or  order  obtained  in 
any  Court  in  favour  of  any  creditor  in  any  proceeding  instituted 
by  such  ci-editor  is  returned  unsatisfied  in  whole  or  in  part.    Pro- 
dded that  the   debtor  has  been   called   upon   to  satisfy  such 
judgment  decree  or  order  by  the  oflBcer  or  other  person  charged 
with  the  execution  thereof  and  has  failed  to  do  so."     The  effect 
of  msolvency  is  very  serious.     It  not  only  divests  all  the  debtor's 
property  from  him  and  vests  it  in  someone  else,  but  it  imposes 
upon  the  debtor  liability  to  the  criminal  law  which  would  not 
otherwise  follow,  and  acts  which  have  been  done  by  him  in  the 
past  may  become  retrospectively  criminal.    So  far  as  I  know,  the 
proviiflons  of  the  law  as  to  acts  of  insolvency  have  always  been 
wnstrued  strictly.     An  analogy — not  binding,  it  is  true — may  be 
found  in  the  rule  for  the  construction  of  provisions  creating  a 
forfeiture.     I  refer  to  a  case  which  has  not  lost  its  authority  by 
reason  of  its  antiquity,  viz.:   Fabian  and  Windaoi^'s  Case  (1) 
decided  in  the  31st  and  32nd  year  of  Elizabeth.     That  was  a 
case  of  alleged  forfeiture  for  non-payment  of  rent.     It  was  held 
V  all  the  Judges  "  that  if  in  demand  of  rent  the  lessor,  or  any 
on  his  part  doth  demand  one  penny  more  or  less  than  is  due, 
or  in  his  demand  doth  not  show  the  certainty  of  the  rent,  and 

(1)  1  Leon.,  305. 
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H.  O.  OF  A.  the  day  of  payment  of  it,  and  when  it  was  due,  the  demand 
18   not  good,   for  a  condition  which   goes  in  defeasance  of  an 

Hamilton  estate  is  odious  in  law,  and  no  re-entry  in  such  case  shall  be 
given,  unless  the  demand  be  precisely  and  strictly  followed" 
That  case  is  referred  to  as  an  authority  in  the  notes  to  Duppa 
V.  Mayo  in  WiUiiiiiis'  Sauiiders  (1),  and  in  modem  text  books. 
The  principle,  that  there  should  be  no  forfeiture  unless  the  terms 
of  the  condition  are  exactly  complied  with,  being  in  my  opinion 
applicable,  what  does  the  Act  require  ?  The  answer  is — the 
debtor  must  be  called  upon  to  satisfy  the  judgment.  I  am  not 
prepared  to  say  that  if  the  officer  called  upon  the  debtor  to  pay 
less  than  was  due,  that  that  would  nece&sarily  be  fatal.  But  I  do 
think  that,  if  the  officer  calls  upon  the  debtor  to  pay  more  than  he 
owes  on  the  judgment,  that  is  fatal,  and  I  do  not  know  of  any 
case  in  which  it  has  been  held  to  the  contraiy.  The  English 
authorities  on  bankruptcy  notices  are  not  directly  in  point  because 
the  language  of  the  English  Statute  is  different.  But,  in  my 
opinion,  a  demand  upon  the  debtor  to  pay  more  than  is  due  is  a 
bad  demand.  It  is  suggested  that  the  officer  need  not  demand 
any  particular  amount.  In  construing  the  Act  we  must  have 
regard  to  the  state  of  circumstances  \Vhich  the  legislature  was 
dealing  with  ?  The  sherifTs  officer  has  a  warrant  delivered  to 
him  directing  him  to  levy  a  particular  sum.  He  knows  how  much 
he  is  directed  to  levy ;  the  debtor  does  not  until  he  is  told.  In  my 
opinion,  the  duty  of  the  officer  is  to  demand  the  precise  sum  which 
he  is  directed  to  demand.  If  that  is  more  than  the  actual  amount 
owing,  the  debtor  has  not  been  called  upon  to  satisfy  the  judg- 
ment, but  has  been  called  upon  to  do  something  else.  If  the  law 
were  as  contended  for,  the  officer  might  come  to  the  debtor  and 
say,  "  Satisfy  this  judgment."  The  debtor  might  say,  "  I  do  not 
remenilKn*  how  much  I  owe,"  and  the  officer  miofht  sav,  "  I  do  not 
know  how  much  you  owe."  It  would  be  absui-d  to  say  that  such 
a  demand  would  lx>  calling  upon  the  man  to  satisfy  the  judgment, 
as  that  plirase  is  used  in  a  Statute  under  which  failure  to  satisfy 
the  judgment  involves  the  divesting  of  property  and  imposes 
serious  disabilities  upon  the  debtor.  I  am,  therefore,  of  opinion 
that  the  evidence  was  admissible. 

(I)  I  Saund.,276,  at  p.  287. 
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The  learned  Judge  was,  however,  of  opinion  that  the  objection    H.  C.  of  A. 
could  not  be  taken  under  the  notice  of  intention  to  dispute  the  act  '' 

of  insolvency.  The  Act  (sec.  45)  requires  the  debtor,  if  he  intends 
to  oppoe^  the  making  absolute  of  the  order  nisi,  to  give  a  notice 
stating  "  whether  he  disputes  the  act  of  insolvency  or  the  petition- 
ing creditor's  debt  or  both,  and  if  he  intends  to  rely  on  any 
special  defence  such  notice  shall  contain  the  particulars  of  any 
such  defence."  It  is  argued  that  the  defence  that  a  greater 
amount  was  demanded  than  was  due  was  a  special  defence.  I 
am  disposed  to  think  that  the  words  "  special  defence "  mean 
something  in  the  nature  of  confession  and  avoidance,  and,  if  the 
correct  \new  is  that  a  demand  for  a  greater  sum  than  is  due  is 
not  a  demand  at  all,  evidence  is  admissible,  without  amendment, 
to  show  that  state  of  facts.  But  even  if  this  be  a  special  defence, 
it  was  a  case  in  which  an  amendment  should  have  been  allowed 
fx  debito  justitice,  when  once  it  was  brought  to  the  notice  of  the 
Court  that  the  answer  intended  to  be  made  was  that  the  debtor 
had  not  committed  the  act  of  insolvency  alleged. 

For  these  reasons  I  am  of  opinion  that  the  appeal  must  be 
allowed,  and  that  the  case  must  be  remitted  to  the  Supreme 
Court  for  further  hearing.  I  think  the  respondent  should  pay 
the  costs  of  this  appeal. 


Barton  J.     I  entirely  concur,  for  the  same  reasons. 

Isaacs  J.  read  the  following  judgment.  The  order  nisi  in 
pursuance  of  sec.  43  of  the  Iv8olvency  Act  1890  set  out  as  the 
act  of  insolvency  relied  on  that  contained  in  sub-sec.  (viii.)  of 
Njc  37.  The  officer's  demand  to  satisfy  the  judgment,  and  the 
debtor's  failure  to  do  so  is  an  essential  part  of  the  act  of  insol- 
vency. See  In  re  Field  (1).  The  respondent,  by  his  notice 
pursuant  to  sec.  45,  disputed  the  act  of  insolvency,  and  thereby 
put  the  demand  and  failure  in  issue. 

If  the  evidence  tendered  had  been  given  and  believed,  the 
amount  due  upon  the  judgment,  and  for  which  execution  could 
properly  have  been  levied,  would  be  £1  Os.  9d.  less  than  the  sum 
directed  to  be  levied,  and  actually  demanded. 


(1)  17  A.L.T.,  .30. 
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The  demand  under  the  Statute  must  be  made  by  the  officer 
charged  with  the  execution  of  the  judgment  ;  he  must  be 
authorized  to  make  it,  and  it  must  be  a  demand  such  as  the  kw 
requires. 

Here  the  demand  was  made  by  the  proper  officer,  he  made  it  in 
strict  pursuance  of  his  authority,  but  the  demand,  if  the  evidence 
tendered  were  true,  went  beyond  the  amount  required  to  satisfy 
the  judgment,  and  therefore  beyond  what  the  law  permitted  and 
required. 

An  excessive  demand  by  a  pledgee,  who  could  only  sell  after 
demand  for  payment,  was  held  bad  in  Pigot  v.  CvMey  (1), 
recognized  in  Deverges  v.  Sandenuin,  Clark  &  Co,  (2). 

I  think,  therefore,  that  the  learned  Judge  was  in  error  in 
excluding  the  proffered  evidence  to  displace  the  priind  facie  esse 
made  by  production  of  the  judgment,  the  writ  of  execution  and 
the  testimony  of  the  Sheriff's  officer  respecting  the  demand. 
Sec.  45  prescribes  what  notice  the  respondent  shall  give.  It 
provides  that : — "  Such  notice  shall  state  whether  he  disputes  the 
act  of  insolvency  or  the  petitioning  creditor's  debt  or  both,  and 
if  he  intends  to  rely  on  any  special  defence  such  notice  shall 
contain  the  particulars  of  any  such  defence  and  such  notice  shall 
be  a  waiver  of  all  teclinical  objections  to  the  proceedings."  A 
special  defence  must  mean  something  outside  the  defences 
expressly  mentioned. 

The  demand  in  this  case  was  for  a  specific  sum  of  money, 
viz. : — £56  15s.  4d. — correct  if  the  respondent's  suggested  pay- 
ment were  not  sustained,  too  much  by  £1  Os.  9d,  if  the  payment 
were  established. 

Sub-sec.  (viii.),  in  my  opinion,  requires  a  demand  for  a  specific 
sum  for  the  purpase  of  completing  an  act  of  insolvency.  It  is  not 
analogous  to  the  case  of  a  debtor  who  is  bound  to  find  his  creditor 
and  pay  him  without  demand.  Here  the  creditor  is  endeavouring 
to  alter  the  status  of  his  debtor,  and  attach  to  him  quasi-penal 
conseciuences :  See  In  re  Phillips ;  Ex  parte  Treboeih  Brick  Co. 
(3) ;  Hood  Bai^rs  v.  Her  lot  (4).  Where  the  law  for  the  purpose 
of  insolvency  requires  the  creditor  to  see  that  the  debtor  is  called 


(1)  15C.B.N.S.,  701. 

(2)  (1902)  I  Ch.,  579. 


(3)  (1896)2Q.B.,  122. 

(4)  (]896)2Q.B.,  375. 
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upon  to  satisfy  the  judgment,  it  means  that  the  debtor  is  to  be   H-  C.  of  a. 

afiked  to  pay  a  named  and  definite  sum,  as  to  which  there  can,  of  • 

coui'se,  be  no  mistake  in  the  mind  of  the  creditor  or  the  officer, 

and  which  is  the  sum  remaining  unpaid  or  otherwise  unsatisfied 

— in  other  words  the  sum  for  which  execution  could  properly  be 

levied  and  enforced.    If  it  were  otherwise,  a  debtor,  having  ample 

means  to  discharge  his  liability,  and  honestly  desirous  of  doing 

so,  might  by  an  error  of  memory  or  calculation  hand  a  less  sum 

than  the  amount  actually  due  for  principal,  interest  and  costs  to 

the  officer,   who,   according   to  the  argument,   being   under  no 

obligation  to  correct  the  error,  would  return  the  writ  unsatisfied 

in  part  and  so  complete  an  unwitting  act  of  insolvency.     Having 

regard  to  the  consequences,  the  risk  of  this  error  ought  not  to  fall 

ou  the  debtor.     Again,  a  sheriff  s  officer  may,  without  reference 

to  the  debtor,  sell  property  belonging  to  him,  and  realize  only 

enough  to  partly  satisfy  the  writ.     If  the  officer  were  under  no 

obligation  to  make  a  specific  demand  upon  the  debtor,  it  might  be 

quite  impossible  for  him  to  know  the  balance  proper  to  be  paid. 

As  supporting  the  views  I  have  stated  I  would  refer,  in  addition 
to  cases  already  mentioned,  to  the  Victorian  cases  of  In  re 
Morgan  (1);  In  re  Willison  (2);  In  re  Ttucker  (3)  and  the 
principles  relied  on  by  the  Court  in  the  English  case  of  In  re 
H.  B.  (4). 


HiGOiNS  J.  read  the  following  judgment.  I  am  also  of  opinion 
that  the  appeal  should  be  allowed.  Unfortunately  the  notes  of 
the  evidence  taken  before  the  learned  Judge  do  not  appear  in 
the  transcript;  but  counsel  on  both  sides  have  admitted  what 
took  place,  so  far  as  is  necessary  for  our  decision.  The  act 
of  insolvency  alleged  is  failure  to  satisfy  a  judgment  for 
£56  15s.  4d.  under  sub-sec.  (viii.)  of  sec.  37  of  the  Insolvency 
Act  1890 ;  and  it  is  admitted  that  the  officer  charged  with  the 
execution  of  the  judgment  demanded  payment  of  the  specific 
sum  of  £56  15s.  4d.  appearing  on  the  writ  of  execution.  He  did 
not  demand  in  general  terms  that  the  debtor  should  "satisfy 
the  judgment."      Counsel  for  the  debtor  tendered  evidence  to 


(1)  2  W.  W.  &  iiH.  (I.E.  &  M.),  2. 
(2)4V.L.R,  (I.F.  AM.),  67. 


(.^)  13  V.L.R.,  651. 
(4)  (1904)  1  K.B.,  94. 
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H.  C.  OF  A.  show  that  a  sum  of  £1  Os.  9A  had  been  paid  off  since  the  judg- 
1907.  iiient;  and  that  evidence  was  rejected  on  the  ground  that  the 
notice  of  objections  did  not  raise  an  objection  of  part  payment 
The  fonn  of  the  notice  of  objections  is  prescribed  in  see  45  :— 
"  Such  notice  shall  state  whether  he  disputes  the  act  of  insolvency 
or  the  petitioning  creditor  s  debt,  or  both,  and  if  he  intends  to 
rely  on  any  special  defence  such  notice  shall  contain  the  particulars 
of  any  such  defence."  One  of  the  grounds  of  objection  appearing 
in  the  notice  was  "  That  I  dispute  the  act  of  insolvency  alleged  in 
the  said  order  nisi."  This  is  a  general  traverse  of  all  the  material 
facts  constituting  the  act  of  insolvency  as  alleged  in  the  order 
7iisi ;  and,  amongst  other  things,  it  is  a  traverse  of  the  statement 
that  the  debtor  was  "  called  upon  to  satisfy  the  judgment"  Sub- 
sec.  (VIII.)  of  sec  37  had  been  satisfied,  so  far  as  regards  the  facts 
(1)  that  the  execution  in  favour  of  a  creditor  had  been  issued,  (2) 
that  it  had  been  returned  unsatisfied.  But  there  is  a  proviso— a 
condition  precedent  to  proceedings  for  sequestration — that  the 
debtor  shall  be  "  called  upon  to  satisfy  the  judgment,"  and  that 
he  has  failed  to  do  so ;  and  the  debtor  is  entitled  to  call  any 
evidence  relevant  to  this  issue.  The  (juestion  then  arises,  is  a 
judgment  debtor  called  upon  to  "  satisfy  the  judgment,"  when  he 
is  called  upon  to  pay  the  full  amount  for  which  judgment  was 
entered,  although  part  of  the  debt  has  been  paid  off?  In  my 
opinion,  he  is  not.  The  debtor  may  have  a  judgment  against  him 
for  £150  ;  he  may  have  paid  oflT  £50,  and  have  got  together  the 
£100  to  satisfy  the  judgment  when  demand  is  made ;  and  I  do 
not  think  that  he  can  be  made  insolvent  under  sub-sec  (vni.) 
because  he  fails  to  comply  with  a  demand  for  £150.  Sequestra- 
tion divests  him  of  all  his  property,  and  alters  his  status.  The 
proceedings  are  quasi-penal ;  and  his  conduct  must  come  strictly 
within  the  words  of  the  Act  in  order  to  justify  the  Court  in 
making  the  order  absolute.  My  view  is  that,  if  there  was  any 
part  payment  in  fact,  the  debtor,  when  called  upon  to  pay  the 
full  sum  of  £56  15s.  4d.,  was  not  called  upon  to  "  satisfy  the 
judgment,"  but  to  satisfy  a  demand  which  was  excessive.  A 
man  satisfies  a  judgment  by  pajring  what  remains  owing  under  it, 
by  paying  what  is  enough  to  complete  his  obedience  to  the  Court  s 
order.      The  evidence  was,  therefore,   in   my  opinion,  wrongly 
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rejected ;  and  the  appeal  should  be  allowed,  and  the  order  nisi   ^'  C-  o'  ^ 
remitted  to  the  Supreme  Court  for  re-trial. 

It  is  not  necessary  for  the  pui-pose  of  our  decision  to  say 
whether  the  specific  sum  due  must  be  mentioned  by  the  officer,  in 
making  an  effective  demand  luider  sub-sec.  (viii.)  of  sec.  37.  But 
I  desire  to  guard  myself  against  the  view  that  this  is  necessary. 
The  officer  has  to  call  upon  the  debtor  to  "  satisfy  the  judgment." 
This  is  all  that*isexpr«3S8ed  in  the  Act ;  and  I  cannot  see  that  any 
more  is  necessarily  implied.  Whether  wisely  or  unwisely  the 
legislature  has  not  annexed  to  this  act  of  insolvency  the  further 
condition  that  the  sheriff^s  officer  must,  at  peril  of  the  creditor, 
specify  the  exact  amount  that  is  owing.  Ordinarily,  a  debtor 
must,  at  his  peril,  know  what  he  has  to  pay,  and  pay  it.  This  is 
not  one  of  those  exceptional  cases  in  which  the  amount  payable 
depends  on  some  fact  known  to  the  party  claiming,  and  not  to 
the  other  party,  as  in  Brown  v.  Great  Eastern  Railway  Co.  (1). 
A  mortgagee,  in  giving  notice  to  pay  before  exercising  his  power 
of  sale,  does  not  state  what  he  claims  to  be  owing  (cf .  Davidson's 
Conveyancing,  vol.  ii.,  pt.  ii.,  Mortgages,  4th  ed.,  409 ;  vol.  v., 
pt  II.,  3rd  ed.,  708  ;  Transfer  of  Land  Act  1890,  sec.  114).  At 
present,  I  am  strongly  disposed  to  think  that  the  officer  need 
only  ask  the  debtor  to  "  satisfy  the  judgment,"  and  the  debtor 
must,  at  his  peril,  tender  the  amount  which  is,  in  fact,  adequate  to 
satisfy  it.  The  English  cases,  as  to  bankruptcy  notices,  do  not 
affect  this  construction  of  sub-sec.  (^'in.)  ;  for  the  English  Bank- 
ruptcy Act  and  rules  specifically  provide  that  the  amount  due 
shall  be  inserted  in  the  notice  (Bavkruptcy  Act  1883,  sec.  4  (1) 
ig);  Bankruptcy  Rules  1886  Appendix,  Form,  No.  6). 

It  has  to  be  remembered  that  the  sheriff^s  officer,  in  the  exercise 
of  his  ordinary  function  under  a  writ  of  fi.  fa.,  need  not  make  any 
demand  of  any  amount  on  the  debtor.  His  duty  is  to  seize  and 
sell  sufficient  goods  of  the  debtor  to  satisfy  the  writ  (quod  fieri 
facias  de  bonis  et  catallis).  He  has  also  power  to  receive  from 
the  debtor  the  amount  in  the  wi-it,  in  lieu  of  selling  ;  and,  if  the 
execution  creditor  receives  more  money  than  is  really  due  to  him, 
the  debtor  has  his  remedy.  But  the  officer  has  a  novel  function  put 
upon  him  by  sub-sec  (viii.)  of  sec.  37,  for  the  purpose  of  insol- 

(1)  2Q.B.D.,  406. 
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vency  proceedings,  to  call  upon  the  debtor  to  "  satisfy  the  judg- 
ment/' I  am  strongly  inclined  to  think  that  we  should  not  add 
anything  by  way  of  implication  to  the  express  requirements  of 
the  section,  or  find  a  new  pitfall  for  creditors  seeking  their  dues, 
or  lay  additional  technical  responsibilities  on  sheriflTs  officers. 
However,  the  question  has  not  yet  arisen,  and  I  concur  with  my 
learned  brothers  that  the  appeal  should  be  allowed. 


Appeal  allowed.  Order  appealed  from  dis- 
cliarged.  Case  remitted  to  tlie  Supreme 
Court  Respondent  to  pay  costsi  of  ap- 
peal, Costa  of  first  hearing  to  be  costs 
in  the  proceedings. 


Solicitor,  for  appellant,  W,  R,  Rylah, 
Solicitor,  for  respondent.  A,  R,  Daly, 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

Iiiconie  Tax  (Consolidated)  Acts  1902-4  {Qd.)  (4  Edw.  VII.  Xo,  9),  sees,  3,  7,  12.  58- 
Iiicome  Tax  Declaratory  Act  1905  (Qd.)  (5  Edw.  VI I.  No.  34),  see.  2— Order 
in  Council,  6th  June,  1859,  pam,  n.,  xv.,  xvi.,  xxii, -^ConMittUion  Act  1867 
(Qd.)t  (31  Vict  Xo.  38),  sect.  4,  16,  11 -The  ConstUutioH  (63  <C?  64  VicL  c. 
12),  sec.  \i)6^Jiidicial  Salaries,  income  tax  on—**DimintUion"—"Paidand 
Payable  " — State  Laics,  inconsistency  with  State  ConntittUion — Powers  of  Legit- 
laturtB  under  wi'itten  Constitutions — Colonial  Laws  Validity  Act  1865  (28  ds  29 
Vict.  c.  63),  sees,  2,  3,  5. 
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The  power   vested   in  a  State  legislatare  by  its  Constitution  to  enact    H.  C.  of  A. 

ooDStito^onal  alterations  must  be  exercised  by  direct  legislative  provisions  :  1907. 

So  long  as  the  Constitution  remains  unaltered  any  enactment  inconsistent         ''^^« — ' 

with  its  provisions  is  invalid.  Coopkr 

r. 

A  State  law  imposing  a  tax  generally  upon  the  income  of  each  citizen  of  the      VyOMMis- 

-    »  II  8I0NKB  OF  IN- 

State  to  the  extent  of  the  general  balance  of  his  income,  after  allowing  for  all  gome  I'ax  for 
•oarces  of  revenue  and  all  lawful  deductions,  is  not  inconsistent  with  the  pro-     the  State 
vision  in  the  Queensland  ConatittUion  Act  1867,  that  such  salaries  as  are  settled         ^^  ^.- 

by  law  upon  the  Judges  of  the  Supreme  Court  for  the  time  being  shall  in  all         

time  coming  be  paid  and  payable  to  every  such  Judge  for  the  time  bein^  so 
long  as  the  patents  or  commissions  of  any  of  them  respectively  shall  continue 
in  force. 

Decision  of  the  Supreme  Court :  In  re  the  Income  Tax  (Consolidated)  Acts 
19021904,  and  thelncome  Tax  Declaratory  Act  of  19a5,  1907  St.  R.  Qd., 
110,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  Queensland. 

The  respondent,  the  Commissioner  of  Income  Tax  for  the  State 
of  Queensland,  claimed  from  the  appellant,  the  Chief  Justice  of 
the  Supreme  Court  of  that  State,  the  payment  of  income  tax  in 
respect  of  the  salary  of  his  office  under  the  Income  Tax  Conaoli- 
dated  Acts  1902-4  and  the  Income  Tax  Declaratory  Act  1905. 
The  appellant  objected  to  pay  the  income  tax  on  the  ground  that 
a  tax  levied  in  respect  of  his  judicial  salary  was  repugnant  to  the 
Constitution  of  Queensland,  and  to  that  extent  invalid. 

A  decision  of  the  Police  Magistrate  at  Brisbane  in  favour  of 
the  defendant  was  reversed  on  successive  appeals  by  a  District 
Court  Judge  and  by  the  Supreme  Court  (1).  From  the  latter 
judgment  the  present  appeal  was  brought  to  the  High  Court. 

Lilley  and  Ma^Oregar  (with  them  Power),  for  the  appellant. 
The  Judges  of  the  Supreme  Court  are  exempted  by  virtue  of  para- 
graph XVI.  of  the  Order  in  Council  6th  June  1859  (1  Pring,,  238), 
and  sec  17  of  the  Constitution  Act  1867,  from  the  imposition  of 
taxation  in  respect  of  their  salaries.  The  amount  of  the  appel- 
lant's salary  was  fixed  by  the  Salary  Act  1901  (1  Edw.  VII.  No. 
2)  at  £2,500  ;  and  the  constitutional  provision,  that  the  salaries 
granted  by  the  Crown  to  Judges  of  the  Supreme  Court  shall  "  be 
paid  and  payable"  to  each  of  them  during  the  term  of  their 

(1)  1907  St.  R.,  Qd.,  110. 

TOL.  IT.  84 
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H.  C.  OF  A.  respective  commissions,  was  equivalent  to  an  enactment  that  the 

salaries  should  be  paid  to  the  Judges  without  reduction  or  diminu- 

CoopBK      tion  throughout  their  terms  of  office.     This  is  essential  to  safe- 

CoMMis-     gu^rd  the  independence  of  the  judiciary  from  improper  coerdoxL 

SIGNER  OF  In-  The  legislature  of  Queensland  were,  by  paragraph  xxii.  of  the 

GOME  1  JLjL  JruK 

THE  Statb    Order  in  Council  and  by  sees.  2,  9,  10  of  the  Constitution  Ad 

OP  OrJKKNS- 

LAND,       1867,  empowered  to  alter  the  Constitution  by  express  enactment 

altering  or  repealing  constitutional  provisions.     But  such  powers 

of  alteration  must  be  exercised  in  the  proper  way  there  laid 
down  ;  the  mere  enactment  of  provisions  inconsistent  with  the 
Constitution  does  not  repeal  s^v  alter  the  Constitution  to  the 
extent  of  the  inconsistency. 

If  the  Constitution  Act  1867  was  in  itself  an  improper  exercise 
of  the  legislative  powers  given  by  paragraph  xxiL  of  the  Order 
in  Council,  then  the  Order  in  Council,  paragraph  xvi.,  remained 
in  effect  with  the  force  of  an  Imperial  Act  in  the  Colony,  and 
any  State  Acts  inconsistent  with  it  are  void  to  the  extent  of  the 
inconsistency  under  the  Colonial  Laws  Validity  Act  1865. 

The  New  South  Wales  Constitution  Act  1850  (13  &  14  Victc 
59),  sec.  18  (1  Pring.,  213),  prohibited  diminution  of  judicial  salaries 
during  the  term  of  office,  and  similar  provisions  from  18  ii  19  Vict 
c.  54  were  expressly  preserved  by  paragraph  xv.  of  the  Order  in 
Council  and  by  the  Constitution  Act  1867,  sec  17.  The  word 
"  diminution  "  is  not  expressly  incorporated  in  the  Constitution, 
but  equivalent  expressions  were  used,  from  which  the  intention 
of  the  legislature  to  protect  the  judiciary  is  clear :  Todd  on 
Government  of  Colonies^  pp.  827-8. 

This  taxation  is  a  diminution  of  the  salary  granted  to  the 
Judges :  Deakin  v.  Wehh  (1) ;  D'Emden  v.  Pedder  (2).  It  is 
immaterial  at  what  time  the  diminution  is  imposed  upon  the 
salary,  or  whether  it  is  made  a  condition  precedent  to  the  receipt 
of  the  salary.  The  salaries  of  federal  Judges  of  the  United 
States  have  been  admitted  to  be  not  liable  to  federal  income  tax, 
under  a  constitutional  provision  that  their  salaries  should  not  be 
diminished  during  their  terms  of  office :  Milhr  on  the  Gonstita' 
tion  of  U.S.A.,  pp.  247-8.  Sec.  17  of  the  CovsfitutUrn  Act  1867, 
was  a  constitutional  limitation  upon  the  legislative  powers  of  the 

(1)  1  C.L.R.,  585,  at  p.  611-612.  (2)  1  C.L.R.,  1=1.  at  p.  I(i8. 
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1907 

could  be  exercised  to  iix  the  salaries  of  future  Judges,  but  not  so 

as  to  interfere  with  the  existing  rights  of  present  Judges.     The      ckwpKR 

Ineonie  Tax  (Carisolidated)  Acta  1902-4  were  general  in  terms,     commis- 

and  must  not  be  taken  to  contradict  the  special  exemption  of  signer  of  Ik- 

COMB  Tax  BOB 

Judges  by  the  Constitution  Act :  Hawkins  v,  Oatltercole  (2) ;  the  State 
Seward  v.  Vera  Cruz  (3);  Hardcastle  on  Interpretation  of  ^^lan^^' 
StatuUs,  3rd  ed.,  p.  341.  

[Griffith  C.J. — But  the  Income  Tax  Declaration  Act  1905 
declares  that  the  Judges  "  are  and  always  have  been  "  chargeable ; 
and  the  Income  Tax  (Consolidated)  Acts  1902-4,  sec.  58,  refers  to 
Judges  as  liable  to  the  tax.  The  question  is  whether  those  Acts 
are  vUra  vires  by  reason  of  the  Constitution. 

Isaacs  J.  referred  to  In  re  Patent  Invert  Sugar  Co.  (4) ;  In  re 
West  India  and  Pacific  Steamship  Co,  (5).] 

The  Constitution  cannot  be  repealed  or  altered  by  implication 
from  the  inconsistency  of  an  ordinary  Act  with  its  provisions  ;  it 
must  be  altered  directly  eo  nomine ;  the  Parliament  must  use 
its  legislative  authority  under  the  Constitution  to  enlarge  the 
boundaries  of  its  ordinary  powers  of  legislature  before  it  can  step 
over  the  existing  boundaries:  The  Queen  v.  Bv/rah  (6);  The 
Constitution,  sec.  106 ;  Imj>erial  Hydropathic  Hotel  Co,,  Black- 
l>od  V.  Hampson  (7) ;  Hanker  v.  Wood  (8). 

The  dictum  of  the  Earl  of  Halshury  L.C.  in  Wehh  v.  Outtrim 
\  (9),  that  any  Act  once  assented  to  by  the  Crown  becomes  as  valid  as 
any  Imperial  Act,  unless  repugnant  to  the  Colonicd  Laws  Validity 
Act  1865,  cannot  be  supported  by  any  authority ;  in  actual  experi- 
ence, numerous  Acts  which  were  assented  to  have  been  admittedly 
invalid,  and  others  have  had  to  be  supported  by  validating  Acts. 

The  Income  Tax  (Consolidated)  Acts  1902-1904  and  the 
Income  Tax  Declaratory  Act  1905,  should  have  been  reserved 
for  the  Royal  assent,  as  required  by  sec  13  of  the  Constitution 
Ad  1867,  which  section  adopted  the  provisions  of  6  Vict.  c.  76, 
sec  31,  and  13  &  14  Vict.  c.  59  as  to  reservation  of  bills  affecting 
judicial  salaries. 

(1)  (1892)  A.C.,  387.  (6)  3  App.  Cas.,  889,  at  p.  904. 

<2)  6  l>eG.  M.  ft  G.,  1,  at  p.  18.  (7)  23  Ch.  D.,  1,  at  p.  1 1. 

(3)  10  App.  Cas.,  59.  (8)  54  L.J.Q.6.,  419. 

(4)  31  Cb.  D.,  166.  (9)  (1907)  A.C.,  81,  at  p.  88. 

(5)  L.R.9Ch.,  lln. 
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H.  C.  OF  A.       Ltikin  and  Henchman,  for  the  respondent    All  persons  resident 

in  Queensland  and  in  receipt  of  a  taxable  income  within  the  mean- 

CooPBB      ^^g  of  the  Incoiiie  Tax  Consolidated  Acts  1902-4,  are  liable  to  the 

CoMMis-     ^^  unless  expressly  exempted.    Judges  of  the  Supreme  Court  are 

8I0NBR  OF  In.  not  mentioned  by  sec.  12  as  exempted,  and  sec.  58  speaks  of  them  as 
OOMS  Tax  fob 
THE  State    liable  to  the  tax.    All  doubts  of  interpretation  are  set  aside  by  the 

^'  la^'d.^^    I'^come  Tax  Declaratory  Act  1905,  which  is  not  subject  to  the  rule, 

which  applies  to  other  Acts,  that  they  should  be  construed  so  as 

not  to  take  away  existing  rights :  Attorney 'General  v.  T/teobcUd 

(1) ;  Maxwell  on  Statutes,  3rd  ed.,  p.  309.    Taxation  is  a  right  of 

sovereignty :  Sydney  Municipal  Council  v.  Commontuealth  (2), 

and  Queensland  is  within  the  ambit  of  its  authority  a  sovereign 

State  unless  restricted  by  some  Imperial  Act.     The  Queensland 

legislature  was  given  by  par.  xxii.  express  power  to  alter  the 

Constitution  in  the  ordinary  course  of  legislation,  by  merely 

passing  Acts  inconsistent  with  the  Constitution.     Even  if  thei"e 

was  not  power  to  alter  the  Constitution  except  by  passing  a 

"  fundamental  "  law,  the  Income  Tax  Acts  were  not  an  alteration 

of  the  Constitution. 

[They  referred  to  12  &  13  Wm.  III.  c.  2,  sec.  3  (vii.)  (the  Ad  of 
Settlement  1700) ;  1  Geo.  III.  c.  23,  sees.  1-4  ;  6  Geo.  IV.  a  82,  sec 
9  ;  6  Geo.  IV.  c.  83,  sec.  8  ;  6  Geo.  IV.  c.  84,  sees.  1,  2, 3 ;  11  Geo.  IV, 
c.  70,  sec.  2  ;  5  &  6  Vict.  c.  35,  sec.  146,  and  to  4  Geo.  IV.  c.  96 ;  9  Geo. 
IV.  c.  83 ;  5  &  6  Vict.  c.  76,  sees.  31,  40,  53  ;  13  &  14  Vict.  c.  59,  sees. 
13,  18,  31 ;  18  &  19  Vict.  c.  54,  sees.  1,  3,  4,  7,  and  Schedule,  sees. 
15,  26,  38,  39,  40,  41 ;  20  Vict.  No.  10  (N.S.W.) ;  Order  in  Council 
6th  October  1859  (1  Pring.,  238),  pars,  ii.,  xxii. ;  31  Vict.  No.  38 
(Qd.),  sec.  3  (Constitution  Act  1867).] 

The  Constitution  Act  1867  was  only  a  local  Act;  it  substituted 
for  the  Imperial  Order  in  Council,  which  was  a  fundamental  law^ 
an  enactment  alterable  by  the  ordinary  course  of  legislation.  No 
legislature  can  bind  itself  or  limit  the  powers  of  its  successors  by 
means  of  a  self-imposed  fundamental  law.  All  Acts  of  the 
local  legislature  are  valid  unless  in  conflict  with  an  Imperial  Act 
or  Order  having  the  force  of  an  Act,  applicable  to  the  State,  and 
the  onus  is  on  the  appellant  to  show  that  the  Income  Tax  {Cart" 

(1)  24  Q.B.D.,  557.  (2)  1  C.L.R,,  208,  at  p.  230. 
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ididated)  Acta  are  repugnant  either  to  the  Order  in  Council  1859,   H-  C.  of  A. 
or  some  Imperial  Act.  ^^^' 

[O'Connor  J. — That  repugnancy  may  be  one  ground  of  in-  coopkb 
validity,  but  failure  to  follow  the  constitutional  method  of  legis-  ck)MMi8- 
lation  may  be  another.]  sioneb  of  In- 

This  income  tax  is  not  a  tax  on  the  salary  of  a  Judge,  but  a    thb  State 
tax  on  the  balance  of  his  income  on  comparing  his  revenue  from   ^'  ^^!^^ 

all  sources  with  his  deductable  outgoings,  such  as  interest  paid       

oat  on  mortgages,  and  life  assurance  premiums. 

Deakin  v.  Webb  (1)  is  not  applicable,  as  there  is  no  question  of 
a  conflict  of  sovereignties ;  the  State  income  tax  is  levied  upon 
property  wholly  within  the  sovereignty  of  the  taxing  authority, 
as  a  contribution  from  all  classes  of  citizens  equally.     If  it  was 
desirable  that  Judges'  salaries  should  be  exempted  from  all  deduc- 
tions by  way  of  ordinary  taxation,  that  would  have  befen  pro- 
vided for  in  England  ;  instead  the  contrary  was  enacted,  and  this 
in  face  of  the  Acts  of  6  Geo.  IV.  cc.  82,  83,  84.     The  Constitution 
Act  1867  says  nothing  that  can  be  construed  to  mean  that  salaries 
of  Judges,  once  paid  to  them,  shall  be  exempt  from  taxation. 
Buddey  v.  Edwards  (2)  is  distinguishable ;  Lord  Hersclidl  L,C., 
there  contemplated  only  such  diminutions  as  would  be  effected  by 
direct  interference  with  the  salary.     The  salary  has  been  "  paid  " 
to  the  Judge  within  the  meaning  of  the  Constitution  Act  1867, 
sec  17,  when  the  Judge  has  received  it  in  full  from  the  Govern- 
ment.  Income  tax  is  not  regarded  by  the  Courts  as  a  "  deduction  " 
in  case  of  legacies,  even  where  the  terms  of  the  will  expressly 
made  it  so:   Turner  v.  Mullineux  (3).     English   and  colonial 
Judges  are  protected  only  against  the  Executive,  not  against 
Parliament:  Harrison  Moore  on  C<jonononwealth  of  Australia, 
pp.  278-9.     There  are  no  "  fundamental  "  laws  in  Constitutions  of 
the  English   model,  especially  in   the   self-governing    Colonies, 
which  are   subject  to  the  Colonial  Laivs  Validity  Act  1865. 
Reservation  of  assent  and  special  majorities  are  a  very  faint 
recognition  of  "  fundamentals."    Par.  xxii.  of  the  Order  in  Coun- 
cil 1859,  made  the  Queensland  legislature  a  "  constituent "  body, 
able  to  alter  its  Constitution  by  the  ordinary  method  of  legis- 

(1)  1  C.L.R.,  585.  (2)  (1892)  A.C.,  387,  at  p.  394. 

(3)  1  John.  ^.  H.,  334. 
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H.  C.  OF  A.  lation,  subject  only  to  the  assent  of  the  Crown.     The  English 

^^''        conHtitutional  system,  and  equally  the  colonial  system,  depends 

CooPEK      entirely  upon  the  good  sense  of  the  legislature.    The  New  South 

^  ^'  Wales  Constitution  Act  (18  &  19  Vict.  c.  54),  was  drawn  up  by 

sioNER  OF  Is-  the  colonial  statesmen  upon  an  express  invitation  from  England 

COME  Tax  por 

THE  State    to  frame  their  own  Constitution,  and  in  this  Act  the  prohibition 

^'  S"""'   against  diminution  of  salaries  was  omitted. 

In  enacting  an  Act  which  involves  a  necessary  inconsistency 

with  the  Constitution,  as  the  Income  Tax  {Consolidated)  Acts 
must  do  if  the  Constitution  really  prohibited  any  deduction,  the 
legislature  must  be  taken  to  have  intended  to  make  an  alteration 
of  the  Constitution,  as  was  in  fact  done  by  the  Defamation  Act 
1889  (Qd.)  (53  Vict.  No.  12),  and  the  Crimiruil  Cod^  1894  (Qd.) 
(58  Vict.  No.  23). 

LUley  in  reply.  The  history  of  the  English  legislation,  being 
tliat  of  a  sovereign  Parliament  with  plenary  powers,  has  no  bearing 
on  the  legislation  of  the  Queensland  Parliament,  which  is  limited 
by  the  State  Constitution.  The  provisicm  of  the  Constitution  Act, 
that  the  settled  salaries  shall  be  paid  during  the  term  of  office, 
may  be  formally  satisfied  by  payment  of  the  full  amount  from 
the  Treasury,  but  a  direct  income  tax  is  a  substantial  diminution 
which  defeats  the  purpose  of  the  Act.  The  Crown  is  not  to  be 
permitted  to  give  with  the  right  hand  and  take  away  with  the 
left. 

[HiGGiNs  J.  referred  to  Hewlett  v.  Allen  {!).] 
It  is  the  effect  of  the  diminution,  not  the  time  at  which  the 
deduction  is  made,  that  is  important :  UEmden  v.  Pedder  (2). 
This  argument  is  unaffected  by  the  consideration  that  the  inde- 
pendence of  the  Judges,  which  sec.  17  of  the  Constitution  Act 
w^as  intended  to  protect,  is  not  struck  at  by  a  general  taxing  Act ; 
although  that  may  have  been  the  intention  of  sec.  17,  it  is  imma- 
terial that  that  intention  is  not  infringed  by  a  diminution  of  salary; 
it  is  only  material  that  sec.  17  prohibits  such  a  diminution. 

Cur,  adv.  vult. 
The  following  judgments  \vere  read  : — 
Griffith  C.J.     This  is  an  appeal  from  a  decision  of  the  Full 

(!)  (1894)  A.C.,  383.  (2)  1  C.L.R.,  91. 


Griffith  G.J. 
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Court  on  appeal  from  a  District  Court  upon  a  special  case  raising  ^'  ^'  ^^  ^• 
the   question   whether   the    Judges   of   the   Supreme   Court  of       ^^' 
Queensland  are  liable  to  pay  income  tax  under  the  Income  Tax      Cooper 
{Conaolidated)  Acts  1902-4,  either  alone  or  read  in  conjunction      commis- 

with  the  Income  Tax  Declaratory  Act  1905,    The  learned  Judges  sionbr  of  In- 

^  ,  .       cohsTaxfok 

based  their  decision  entirely  upon  the  last  mentioned  Act,  quoting  the  state 
the  following  passage  from  the  opinion  of  the  Judicial  Committee  i^nd. 
in  Webb  v.  Outtrim  (1) : — "  Every  Act  of  the  Victorian  Coiuicil 
and  Assembly  requires  the  assent  of  the  Crown,  but  when  it  is 
asHented  to,  it  becomes  an  Act  of  Parliament  as  much  as  any 
Inl^rial  Act,  though  the  elements  by  which  it  is  authorized  are 
different.  If  ^  indeed,  it  were  repugnant  to  the  provisions  of  any 
Act  of  Parliament  extending  to  the  Colony,  it  might  be  in- 
operative to  the  extent  of  its  repugnancy  (see  the  Colonial  Lawn 
Validity  Act,  1865),  but,  with  this  exception,  no  authority  exists 
by  which  its  validity  can  be  questioned  or  impeached."  Their 
Honors  pointed  out  that  Queensland  Acts  have  the  same  validity 
within  Queensland  as  Victorian  Acts  within  Victoria.  They 
offered  no  opinion  upon  the  question  whether,  apart  from  this 
proposition,  the  Income  Tax  Acts,  so  far  as  they  purport  to  tax 
the  salaries  of  Judges  of  the  Supreme  Court,  are  within  the 
competency  of  the  Queensland  Parliament  under  the  existing 
Constitution  of  Queensland. 

The  appellant's  counsel  informed  us  that  his  client  had  paid 
income  tax,  including  that  claimed  for  the  year  1904,  under  pro- 
test, and  that  he  attcu^hed  little  importance  to  the  mere  question 
of  liability  to  the  tax  as  compared  with  the  question  of  the 
asserted  right  of  the  legislature  to  disregard  the  Constitution, 
and  to  pass  Acts  inconsistent  with  it  and  injuriously  affecting  the 
tenure  on  which  the  Judges  of  the  Supreme  Court  hold  their 
office. 

This  latter  question  is  one  of  great  and  general  importance,  and 
I  will  express  my  opinion  upon  it,  assuming  for  the  present 
purposes  that  under  the  Constitution  of  Queensland  as  it  stood  in 
1905  it  was  not  competent  for  the  legislature  to  impose  a  tax 
upon  judicial  salaries. 

The  original  Constitution  of  Queensland  is  to  be  found  in  the 

(1)  (1907)  A.C.,  81,  at  p.  88  ;  4  C.L.R.,  356,  at  p.  358. 
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H.  C.  OF  A.  Order  in  Council  of  6th  June  1859,  made  in  pursuance  of  the 

1907 

powers  conferred  by  the  Act  18  &  19  Vict  c  64.  By  that  Order 
CuopKB  it  was  prescribed  (par.  i.)  that  within  the  Colony  of  Queenshind 
CoMMis-     ^^^1*6  should  be  a  Legislative  Council  and  a  Legislative  Assembly. 

sioNEE  OF  In-  Paragraphs  II.,  XV.,  xvi.,  and  xxii.  were  as  follows : — 
COME  Tax  FOR  &     r  '         »  » 

THB  State  "  ii.  And  it  is  hereby  declared  and  ordered  that  within  the  said 
Colony  of  Queensland  Her  Majesty  shall  have  power  by  and  with 
the  advice  and  consent  of  the  said  Coxmcil  and  Assembly  to  make 
laws  for  the  peace  welfare  and  good  government  of  the  Colony 
in  all  cases  whatsoever  Provided  that  all  bills  for  appropriating 
any  part  of  the  public  revenue  for  imposing  any  new  rate  tax!*or 
impost  subject  always  to  the  limitations  hereinafter  provided  shall 
originate  in  the  Legislative  Assembly  of  the  said  Colony. 

"  XV.  The  provisions  of  the  said  last  mentioned  Act  (17  Vict. 
No.  41,  set  out  in  the  Schedule  to  18  &  19  Vict.  c.  54)  respecting 
the  commissions  removal  and  salaries  of  the  Judges  of  the 
Supreme  Court  of  New  South  Wales  shall  apply  and  be  in  force 
in  the  Colony  of  Queensland  so  soon  as  a  Supreme  Court  shall 
be  established  therein. 

"  XVI.  Such  salaries  as  are  settled  upon  the  Judges  for  the 
time  being  by  law  and  also  such  salaries  as  shall  or  may  be  in 
future  granted  to  Her  Majesty  Her  Heirs  and  Successors  or 
otherwise  to  any  future  Judge  or  Judges  of  the  said  Supreme  Court 
shall  in  all  time  coming  be  paid  and  payable  to  every  such  Judge 
and  Judges  for  the  time  being  so  long  as  the  patents  or  commis- 
sions of  them  or  any  of  them  respectively  shall  continue  and 
remain  in  force. 

"  xxii.  The  Legislature  of  the  Colony  of  Queensland  shall 
have  full  power  and  authority  from  time  to  time  to  make  laws 
altering  or  repealing  all  or  any  of  the  provisions  of  this  Order  in 
Council  in  the  same  manner  as  any  other  laws  for  the  good 
government  of  the  Colony  except  so  much  of  the  same  as  incor- 
porates the  enactment  of  the  fourteenth  year  of  Her  Majesty 
chapter  fifty-nine  and  of  the  sixth  year  of  Her  Majesty  chapter 
seventy-six  relating  to  the  giving  and  withholding  of  Her 
Majesty*s  assent  to  bills  and  the  reservation  of  bills  for  the 
signification  of  Her  Majesty's  pleasure  and  the  instructions  to  be 
conveyed   to   Governors   for  their   guidance   in  relation  to  the 
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matters  aforesaid  and  the  disallowance  of  bills  by  Her  Majesty   ^-  C.  of  A. 

1907 
Provided  tliat  every  bill  by  which  any  alteration  shall  be  made        ^^^ 

in  the  Constitution  of  the  Legislative  Council  so  as  to  render  the      Cooper 

whole  or  any  portion  thereof  elective  shall  be  reserved  for  the     (^ommis- 

siimilication  of  Her  Majesty's  pleasure  thereon  and  a  copy  of  such  sioner  of  In- 
f  ,  ''      '^      r  rj  COM K  Tax  FOB 

bill  shall  be  laid  before  both  Houses  of  the  Imperial  Parliament    the  State 
for  the  period  of   thirty   days   at   least   before   Her   Majesty's       land. 
pleasure  thereon  shall  be  signified."  ." — "  , 

,  ,  GrifflUi  C.J. 

In  1867  a  series  of  consolidation  Acts  was  passed  by  the  Parlia- 
ment of  Queensland.  One  of  these  (31  Vict.  No.  38),  entitled 
*"  An  Act  to  Consolidate  the  laws  relating  to  the  Constitution  of 
the  Colony  of  Queensland,"  and  intended,  apparently,  to  be  passed 
in  the  exercise  of  the  powers  confeiTed  by  paragraph  xxii.  of 
the  Order  in  Council,  set  out  in  the  form  of  an  Act  the  various 
statutory  provisions  then  in  force  relating  to  the  Constitution  of 
the  Colony,  including  (sees.  2, 16, 17)  the  provisions  of  paragi-aphs 
11.,  XV.,  and  xvi.  of  the  Order  in  Council. 

It  was  contended  for  the  respondent  that  since  the  passing  of 
thLs  Act  the  provisions  relating  to  the  tenure  of  office  of  the 
Judges  of  the  Supreme  Court  and  their  salaries  depend  entirely 
upon  the  Constitution  Act  of  1867,  and  that  this  Act,  being  an  Act 
of  the  Queensland  legislature,  was  of  no  more-efiect  than  any 
other  Act  of  tliat  legislature,  and,  consequently,  that  any  restric- 
tions imposed  or  rights  confeired  by  it  might  be  disregarded  or 
abrogated  by  any  subsetjuent  Act  incoiLsistent  with  it,  although 
not  purporting  to  be  an  amendment  of  the  C!onstitution,  so  that^ 
if  the  legislature  thought  fit  by  Statute  to  alter  the  tenure  of 
oflSce  of  existing  Judges  or  to  reduce  their  salaries,  they  could  do 
80  without  first  amending  the  Constitution. 

Sec  106  of  the  Commoiucealth  Constitution  Act  provides  as 
follows : — 

"  106.  The  Constitution  of  each  State  of  the  Connnonwealth 
shall,  subject  to  this  Constitution,  continue  as  at  the  establishment 
of  the  Commonwealth,  or  as  at  the  admission  or  establishment  of 
the  State,  as  the  case  may  be,  until  altered  in  accoi-dance  with  the 
(Jonstitution  of  the  State." 

The  distinction  between  what  are  called  in  jurisprudence 
"  fundamental  laws  "  and  other  laws  is,  no  doubt,  unfamiliar  to 
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H.  C.  OF  A.  English  lawyei-8.  Nor  under  the  Constitution  of  England  is  there 
^®^*  any  such  distinction.  The  Parliament  of  the  United  Kingdom  is 
Cooper  supreme,  and  can  make  any  laws  it  thinks  fit,  and  the  question 
CoMHis-  whether  a  law  once  passed  is  beyond  the  competency  of  the  legis- 
sioNKR  OF  In-  lature  or  not  cannot  arise.  If,  therefore,  a  later  is  inconsistent 
tubStatb  with  an  earlier  law,  the  later  must  prevail.  But  in  States 
^^  Sivv!^^  governed  by  a  written  Constitution  this  doctrine  has  no  applica- 
tion. The  powers  of  the  Queensland  legislature,  like  those  of  the 
other  Australian  States,  are  derived  from  the  grant  contained  in 
the  Order  in  Council  by  which  it  was  established.  No  doubt  the 
Queensland  legislature  had  power  by  virtue  of  paragraph  IL  of 
the  Order  in  Council  to  make  laws  "  in  all  cases  whatsoever.'* 
But  these  words  must  be  read  with  the  rest  of  the  Order  in 
Council,  and  clearly  did  not  authorize  the  legislature,  while  the 
provisions  of  the  Constitution  remained  unaltered,  to  make  any 
law  inconsistent  with  it.  They  referred  to  the  scope  of  authority 
under  the  Constitution.  The  re-enactment  of  the  provisions  of 
paragi-aph  ii.  in  the  Act  of  1867  did  not  make  any  diflFerence  in 
this  respect.  The  powers  of  the  legislature  still  depended  upon 
the  Order  in  Council,  and  not  upon  its  own  restatement  of  those 
powers.  If,  for  instance,  they  had  purported  to  limit  these 
powers,  the  origiiial  powers  would  still  have  continued,  and  might 
have  been  exercised.  But  I  think  that  any  provisions  which  they 
purported  to  substitute  for  the  original  provisions  of  the  Consti- 
tution became  provisions  of  the  Constitution  itself,  so  that  nothing 
could  be  done  inconsistent  with  them  without  a  preliminary  altera- 
tion of  the  Contitution.  In  other  words,  I  think  that  the  mere 
re-enactment  of  the  provisions  of  the  original  Constitution  totidem 
verbis  did  not  alter  the  fundamental  character  of  the  provisions 
themselves,  which  still  took  effect  as  substituted  in,  and,  so  to  say, 
fonning  part  of,  the  Order  in  Council.  In  my  opinion,  therefore, 
the  legislature  could  not  after  the  Act  of  1867,  any  more  than 
before,  disregard  the  provisions  of  the  Constitution  as  existing 
for  the  time  being,  so  as  to  be  able  to  pass  a  law  inconsistent  with 
them,  witliout  first  altering  the  Convstitution  itself.  That  is  to  say, 
their  power  was  no  more  plenary  than  it  was  before.  The  dis- 
tinction between  an  authority  to  alter  or  extend  the  limits  of  their 
powera,  and  an  authority  to  disregaixJ  the  existing  limits  is  clear. 
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I  am,  therefore,  of  opinion  that  the  Income  Tax  Acts  1902-4,  if   H.  C.  of  A. 

and  so  far  as  they  were  inconsistent  with  the  then  existing  Con-        ^ '^ 

stitution,  were  wholly  inoperative.  The  Act  of  1895,  regarded  as  a  Cooper 
mei-e  declaratoiy  Act,  declaring  the  meaning  of  the  Acts  of  1902-4  (Jommis- 
was  not  invalid,  but  its  effect  depends  upon  the  validity  of  those  sionkr  of  In- 

•  ik  COME  J  AX  FOR 

Acts  and  not  upon  any  other  basis.  On  the  mam  point,  therefore,    the  State 
I  agree  with  the  contention  of  the  appellant.     I  think  that,  if  the   ^'  land.^ 
legislature  desires  to  pass  a  law  inconsistent  with  the  existing       

...  ...  Grifflth  C.J. 

Constitution,  it  must  first  amend  the  Constitution.  This  would  be 
done  by  a  Bill  for  that  purpose,  to  which  the  attention  of  the 
legislature  and  the  public  would  be  called,  and  the  passing  of  and 
assent  to  which  would  obviously  depend  upon  considerations  verj'^ 
different  f  i-om  those  applicable  to  an  ordinary  law  passed  in  the 
exercise  of  the  plenary  powers  of  the  legislature  under  the  exist- 
ing Constitution. 

For  these  reasons  I  am  of  opinion  that  the  Constitution  of 
Queensland  for  the  time  being  has  the.  force  of  an  Act  of  the 
Imperial  Parliament  extending  to  the  Colony,  and  that  it  is  the 
duty  of  the  Court  to  inquire  whether  any  Act  passed  by  the  State 
legislatui-e  is  repugnant  to  its  provisions. 

On  the  other  point  the  argument  for  the  appellant  is  based 
upon  the  pix) visions  of  sec.  17  of  the  Constitution  Act  already 
quoted.  It  is  contended  that  the  words  "  Such  salaries  as  ...  . 
shall  or  may  be  in  future  granted  by  Her  Majesty  ....  or 
otherwise  to  any  future  Judge  or  Judges  of  the  said  Supreme 
t'ourt  shall  in  all  time  coming  be  paid  and  payable  to  every  such 
Judge  and  Judges  for  the  time  being  so  long  as  the  patents  or 
conmiissions  ....  shall  continue  and  remain  in  foree  " 
prohibit  any  reduction  or  diminution  of  the  salary  of  a  Judge 
during  his  term  of  office,  and  that  the  imposition  of  a  tax  in 
respect  of  his  salary  is,  in  effect,  such  a  diminution.  I  agree  with 
the  first  of  these  propositions.  I  think  that  the  words  "  shall  be 
paid  ....  so  long  as "  &c.  have  this  effect.  The  words 
"shall  be  payable,"  on  the  other  hand,  have  the  effect  of  a 
permanent  appropriation  of  the  necessary  money  from  the  Con- 
solidated Revenue  Fund. 

The  only  question  then  is  whether  the  Queensland  income  tax 
is  such   a   diminution.      No   assistance   can   be   obtained   from 
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H.  C.  OF  A.   English  practice,  for  the  Income  Tax  Act  (5  &  (>  Vict.  e.  35) 

expressly  includes  judicial  salaries,   and   by  the  Fifth  Rule  of 

Cooper      Schedule  E  the  tax  is  directed  to  be  deducted  from  the  salary 

CoMMis-      ^fore  payment  to  the  holder  of  the  office.     As  this  Act  was 

SIGNER  OF  In-  passed  by  a  legislature  of  plenary  powers,  no  question  could  arise 

COME  Tax  for  ./  »  r  */  r  ^         ^ 

THE  State  as  to  its  validity,  so  that  the  question  whether  its  effect  was  to 
^^  ilasd!^^    diminish  the  salary  of  the  Judges  was  of  no  importance. 

In  the  United  States  the  question  has  arisen,  but  lias  never 
been  the  subject  of  judicial  decision.  During  the  Civil  War  an 
Act  of  Congress  was  passed  imposing  an  income  tax  which  was 
demanded  from  the  Justices  of  the  Supreme  Court  of  the  United 
States,  whose  salaries  cannot  under  the  Constitution  be  diminished 
during  their  term  of  office.  They  paid  the  tax  under  protest, 
but  Tmiey  C.J.,  on  behalf  of  the  Bench,  sent  to  the  Attorney- 
General  a  memorandum  pointing  out  that  the  tax  was  in 
effect  a  diminution  of  the  Judges*  salaries,  and  submitting  that 
it  was  therefore  forbidden  by  the  Constitution.  This  contention 
was  accepted  by  the  Government,  and  the  whole  amount  paid  for 
income  tax  was  refunded.  (See  Mr.  Justice  Miller  s  Lectures  on 
the  Constitution  of  the  United  States,  pp.  247-8). 

There  is  no  doubt  that  the  appellant's  salary  falls  M-ithiu  the 
Queensland  Income  Tax  Acts  as  interpreted  by  the  Act  of  1905. 
The  scheme  of  those  Acts  is  to  take  the  aggregate  income  of  a 
taxpayer  derived  from  all  sources,  to  allow  deductions  in  respect 
of  specified  outgoings,  and  to  tax  the  balance  only.  The  tax  is 
not,  therefore,  a  deduction  from  the  salary  at  the  source  and 
before  payment.  I  think  that  the  inclusion  of  a  Judge  s  salary 
with  the  rest  of  his  income  in  an  aggi-egated  fund,  upon  the 
balance  of  which,  after  specified  deductions,  an  income  tax  is 
charged  in  common  with  the  incomes  of  all  other  citizens  of  the 
State,  is  different  in  principle  from  a  direct  diminution  of  his 
salary  qua  salary.  The  power  to  make  such  a  diminution  might 
obviously  hd  used  to  impair  his  independence  by  tlie  suggestion 
that,  if  his  decisions  did  not  commend  themselves  to  the  legisla- 
ture  or  the  Executive  Government,  the  power  would  be  exercised 
or  an  attempt  would  be  made  to  exeixsise  it.  The  object  of  the 
provisions  in  tlie  Constitution  was  clearly  to  prevent  such  an 
attack  upon  judicial  independence.     But,  on  the  whole,  I  do  not 
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think  that  these  provisions  should  be  read  as  extending  to  a  case  H-  C.  of  a. 
which  does  not  fall  within  the  mischief,  and  as  to  which  it  is  at  *' 

least  doubtful  whether  it  falls  within  the  literal  meaning  of  the      Cooper 
words.  ^  ^' 

SIONEB  OF  In- 
T>  Trmi'i*  I.1T  1.  COMB  Tax  FOR 

Uarton  J.  The  legislation  of  a  body  created  by  and  acting  the  State 
cinder  a  written  charter  or  constitution  is  valid  only  so  far  as  ^*^land.^^ 
it  conforms  to  the  authority  conferred  by  that  instrument  of 
government.  Therefore  attempted  legislation,  merely  at  variance 
with  the  charter  or  constitution,  cannot  be  held  an  effective  law 
on  the  ground  that  the  authority  conferred  by  that  instrument 
includes  a  power  to  alter  or  to  repeal  any  part  of  it,  if  the 
legislation  (juestioned  has  not  been  preceded  by  a  good  exercise 
of  such  power,  that  is,  if  the  charter  or  constitution  has  not 
antecedently  been  .so  altered  within  the  authority  given  by  that 
document  itself.  Hence  an  implied  repeal  is  not  within  the 
power  to  alter  or  repeal,  and  is  not  valid  because  it  is  not  an 
exercise  of  legislative  power.  It  is  only  when  the  instrument  is 
altered  upon  the  authority  collected  from  its  own  terms  that  it 
becomes  the  new  charter  or  constitution,  and  the  confinement  of 
Rubsequeiit  legislation  within  its  altered  bounds,  be  they  narrowed 
or  widened,  becomes  in  turn  a  condition  precedent  to  the  validity 
of  that  legislation. 

Legislation,  which  could  not  be  undertaken  at  all  without  the 
antecedent  authority  of  the  fundamental  law,  cannot  ovei-step 
the  bounds  set  for  it  by  that  law  and  yet  stand  good.  Before  it 
can  avail,  the  bounds  must  have  been  lawfully  extended.  That 
is  a  condition  precedent,  even  if  the  makers  of  the  disputed  law 
had  power  to  make  the  extension  themselves.  They  cannot 
omit  to  make  it,  and  at  the  same  time  proceed  as  if  it  had  been 
made. 

Hence  the  fact  that  the  legislature  of  Queensland  had  power  to 
alter  or  repeal  the  provisions  of  the  Order  in  Council,  or  of  the 
Constitution  Act  of  1867,  or  both,  did  not  entitle  it  to  make  a 
valid  Statute  taxing  the  income  of  the  appellant  if  it  had  no  power 
to  do  so  under  the  Constitution  as  it  then  stood.  If  at  variance 
^nth  the  Constitution  the  income  tax  legislation,  so  far  as  it 
atl'ects  the  appellant,  cannot  be  held  valid  on  the  ground  that  the 
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H.  C.  OF  A.    Constitution  contains  a  power  of  alteration  and  repeal,  and  that 

the  legislation  is  quocid  hoc  an  implied  repeal.     K  the  Constitu- 

CooPER      tion  has  not  been  antecedently  so  altered,  nnihin  the  authorUy 

CoMMis-     9^^^^^  ^y  itself,  as  to  enable  the  legislature  to  deal  in  the  way 

8I0NER  OF  In-  proposed  with  the  salary  of  the  appellant,  a  condition  precedent 
comeTaxfor^    \      ^  .        ^  ,;  1  ,  /  ^  / 

THE  State    to  the  due  exercise  oi  the  power  has  not  been  performed. 

^'  laiTd.^^        ^^  then  the  Constitution  does  not  empower  the  legislature  to 

pass  such  Statutes  as  are  here  in  question,  I  cannot  uphold  the 

contention  that,  in  view  of  what  has  happened,  they  are  valid 

even  %vhen  they  ignore  the  bounds  set  by  the  Act  of  18G7  taken 

in  conjunction  with  the  Order  in  Council  of  1859. 

But  do  they  ignore  these  bounds  ?  Is  it  the  law  that  they  are 
invalid  so  far  as  they  purport  to  affect  the  appellant  ?  That 
depends  on  the  construction  of  the  17th  section  of  the  Coiist'dvr 
tion  Act  1867,  which  I  will  now  discuss. 

In  1700  the  -4 c^  of  Settlement  protected  in  part  the  indepen- 
dence of  the  Bench  by  providing  that  "  Judges'  commissions  be 
made  quctm  din  se  bene  gesserint,  and  their  salaries  ascertained  and 
established  ;  but  upon  the  address  of  both  Houses  of  Parliament 
it  may  be  lawful  to  remove  them." 

Then  in  1760  was  passed  the  Act  1  Geo.  III.  c.  23,  avowedly 
for  rendering  more  effectual  the  provisions  of  the  Act  of  Settle- 
ment "  relating  to  the  commissions  and  salaries  of  the  Judgea'* 
In  its  1st  and  2nd  sections  it  provides  that  Judges'  commiasions 
"  shall  be,  continue  and  remain,  in  full  force,  during  their  good 
behaviour,"  and  that  the  Crown  may  remove  any  Judge  on  the 
address  ol  both  Houses  of  Parliament;  and  in  its  3rd  section  it  is 
as  follows  : — "  That  such  salaries  as  are  settled  upon  Judges  for 
the  time  being,  or  any  of  them,  by  Act  of  Parliament,  and  also 
such  salaries  as  have  been  or  shall  be  granted  by  His  Majesty 
his  heirs  and  successors,  to  any  Judge  or  Judges,  shall,  in  all  time 
coming,  be  paid  and  payable  to  every  such  Judge  and  Judges  for 
the  time  being,  so  long  as  the  patents  or  commissions  of  them,  or 
any  of  them  respectively,  shall  continue  and  remain  in  force." 

These  three  sections  have  been  embodied  in  the  Queensland 
Constitution  Act  1867  (sees.  15-17)  almost  totidem  verbis  and 
actually  of  identical  purport  and  effect,  and  the  last-quoted  of 
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them — the  section  now  in  dispute — stands  as  Paragraph  xvi.  in  H-  C.  of  A. 
the  Order  in  Council  of  1859.  ^^^• 

In  addition,  these  forms  of  legislation,  adopted  as  they  were  in      coopkb 
Great  Britain  to  secure  the  emoluments  and  independence  of  the     commis- 
Bench,  have  been  employed  on  other  occasions  in  colonial  Consti-  siokkr  of  In- 
tutions  and  in  enactments  on  the  same  subject.  thk  Statk 

It  is  strongly   urged   for  the   respondent  that   because   the   ^'^^^^^^ 
Imperial  Income  Tax  Act  1842  (5  &  6  Vict.  c.  35),  gives  express 
power  to  deduct  the  tax  from  certain  salaries,  including  judicial 
salaries,  before  payment  over  to  the  officers  entitled,  it  is  clear 
that  the  Imperial  Parliament  never  intended  that  judicial  salaries 
should  be  immune*  from  taxation.      I  do  not  think  that  a  strong 
inference  can  be  drawn  in  this  or  the  contrary  direction  from 
that  mere  fact.     As  a  sovereign  Parliament,  not   tied  by   any 
written  Constitution,  the  legislature  of  the  United  Kingdom  can 
deal  with  the  matter  as  it  likes.      But  it  may  be  borne  in  mind 
that,  while  it  has  subjected  judicial  salaries  to  income  tax,  it  has 
never,  so  far  as  we  know,  attcu^ked  the  independence  of  the  Bench 
by  reducing  a  Judge's  salary  during  his  occupancy  of  his  office. 
My  own  opinion  is  that  the  meaning  of  the  section  is  plain  and 
free  from  ambiguity,  and  that  it  ought  to  be  construed  in  its  clear 
English  sense.      The  object  of  the  section  on  its  face  is  to  secure 
the  due  payment  of  the  salaries  according  to  the  terms  on  which 
they  are  allotted,  and  as  long  as  the  commissions  of  those  entitled 
to  them  remain  in  force.      That  is  what  is  said,  and  I  think  it  is 
all  that  is  meant.     In  this  sense  the  notion  of  a  reduction  {e.g.,  by 
Statute)  is  excluded,  and,  looking  at  the  origin  of  the  provision,  and 
the  clear  object  to  be  inferred  from  the  words  of  the  Act  of  Settle- 
ment,  I  have  no  doubt  that  the  judicial  independence  was  meant  to 
be  protected  by  that  and  subsequent  legislation  so  far  that  even  a 
sovereign  Parliament  would  not   dream   of  reducing  a  Judge's 
salary  during  his  tenure  of  office.      But  the  ordinary  taxation  of 
the  State  stands  on  a  different  footing.     It  is  imposed  on  all  who 
come  within  the  area  prescribed  for  taxation,  whatever  their  rank 
or  occupation.   It  is  raised  for  revenue  purposes,  and  one  does  not 
think  of  a  Colonial  Treasurer  trying  to  levy  a  tax  on  the  whole 
people,  yielding  many  hundreds  of  thousands  of  poimds,  for  the 
mere  purpose  of  vindictively  obtaining  a  few  pounds  from  one  or 
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LAND. 
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H.  C.  OF  A.  half  a  dozen  Judges.     To  reduce  the  salaries  of  officiating  Judges 

is,  or  may  be,  an  attack  on  their  independence — a  punishment  for 

Cooper      ^^  exercise.      To  subject  them,  in  common  with  all  their  fellow 

CoMMis-     citizens,  to  a  general  tax,  is  not  likely  to  be  anjiihing  of  the  kind, 

8IONKB  OF  In-  and  it  is  not  in  reason  to  suppose  that  Parliament,  in  imposins:  it, 

COME  Tax  FOR  ,1..    .,,.,»!  - 

THK  State    has  tliought  of  it  m  that  light.     And  whatever  the  Parliament  of 

OF  y I  KENS-  Qu^.^.jigiand  has  thought  in  imposing  it,  the  Parliament  of  the 
United  Kingdom  in  its  past  legislation,  the  framers  of  the  Order 
in  Council  of  1859,  and  the  Parliament  of  Queensland  in  the 
GoiiHtihUion  Act  1867,  have  none  of  them,  in  my  opinion,  aimed 
at  more  than  has  been  said  in  the  words  of  the  enactment,  which 
certainly  do  not  of  themselves  prohibit  inferentially  something 
which  is  not  a  reduction  of  salary  as  generally  understood. 

I  ought  to  have  referred  earlier  to  sees.  36  and  37  of  the  1867 
Constitution  and  the  Schedules.  These  sections  make  a  permanent 
appropriation  of  the  sums  mentioned  in  the  Schedules,  which  sums 
are  to  be  accepted  and  taken  "  by  the  Crown  by  way  of  civil  list" 
The  Judges'  salaries  are  included  in  Schedule  A.,  their  pensions  in 
Schedule  B.  The  sections  "  settle  "  within  the  meaning  of  sec.  17 
the  pennanent  pecuniary  provision  for  the  independence  of  the 
Judges  which  it  is  the  object  of  legislation  such  as  sec  17  to 
require. 

For  the  reasons  above  given  I  think  this  appeal  must  be 
dismissed. 


The  judgment  of  O'Connor  J.  was  read  by  Griffith  C.J. 

The  decision  of  the  Supreme  Court  in  this  case  rests  upon  the 
ground  that  the  provisions  of  the  Queensland  Income  Tax  Acts 
under  consideration  are  not  repugnant  to  any  Imperial  Statute, 
In  the  view  that  I  take  of  the  matter  in  controversy  it  is  not 
essential  to  deal  with  that  ground.  The  rights  of  the  parties 
really  depend  upon  the  construction  to  be  placed  on  sec.  17  of  the 
Queensland  Constitution  Act  1867. 

It  is  admitted  that,  but  for  that  section,  the  appellant  would  be 
liable  in  this  action.  But  it  is  contended  that  that  section  con- 
fer on  the  Chief  Justice  a  right  to  have  the  full  amount  of 
statutory  salary  paid  to  him  without  diminution  by  any  act  of 
the  Government,  whether  the  diminution  is  by  way  of  deduction 
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before  the  salary  is  paid  over,  or  by  way  of  taxation  on  income  H.  C.  of  a. 
received  after  it  has  been  paid  over,  and  that  the  imposition  of       ,__\ 
the  tax  claimed   is   in   violation   of   that  right,  and   therefore      cJooper 

^^^'*"d-  COMMIS- 

The  contention  on  behalf   of  the  Commissioner  is  that  the  sioneb  of  In- 
come Tax  fob 
imposition  of  income  tax  on  the  appellant,  in  common  with  other    the  State 

citizens,  in  respect  of  his  judicial  salary  does  not  infringe  any  ^^lak^^^ 
rights  conferred  by  sec.  17  of  the  Constitution,  and  that  even  if 
the  exercise  of  the  rights  of  the  Government  under  the  Income 
Tax  Acts  is  inconsistent  with  the  exercise  of  those  of  the 
appellant  under  sec.  17  of  the  Constitution  Act,  the  latter,  being 
the  earlier  Act,  must  be  taken  to  have  been  repealed  by  the 
former  to  the  extent  of  the  inconsistency.  These  different  con- 
tentions resolve  themselves  into  two  main  questions :  First,  what 
iB  the  true  construction  of  sec.  17  of  the  Constitution  Act  1 
Secondly,  can  legislation  inconsistent  with  any  portion  of  that 
Act  be  passed  by  the  Queensland  Parliament  until  after  the 
enacbnent  of  a  measure  expressly  intended  to  repeal  that  portion  ? 
I  propose  to  deal  with  these  questions  in  the  order  in  which  I 
have  stated  them. 

There  is  no  difference  in  the  rules  to  be  applied  in  the  interpre- 
tation of  a  Constitution  Act  and  in  the  interpretation  of  any 
other  Statute.  The  object  of  the  Court  must  always  be  to  ascer- 
tam  the  intention  of  the  legislature  from  the  language  it  has 
used.  Where  the  language  is  ambiguous  the  Court  may  be  aided 
by  a  consideration  of  the  other  sections  of  the  Statute,  its  scope 
and  purpose  as  a  whole,  the  subject  matter,  and  the  condition  of 
the  law  before  it  was  passed.  But  where  the  language  used  is 
unambiguous  the  rule  to  be  applied  is  that  stated  by  Lord  Chief 
Justice  Tirhdal  in  the  Sussex  Feemge  Case  (1)  as  follows : — "  My 
Lords,  the  only  rule  for  the  construction  of  Acts  of  Parlia- 
ment is,  that  they  should  be  construed  according  to  the  intent  of 
the  Parliament  which  passed  the  Act.  If  the  words  of  the 
Statute  are  in  themselves  precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  those  words  in  their  natural 
and  ordinary  sense.  The  words  themselves  alone  do,  in  such  case, 
best  declare  the  intention  of  the  law  giver." 

(1)  11  CI.  &Fin.,  85,  at  p.  143. 
VOL.  IV.  86 
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H.  C.  OF  A.       I  proceed  at  once  to  apply  these  principles  to  the  mterpretation 

of  the  section  under  consideratipn,  sec.  17  of  the  Qv^endand 

CooPKR      Oonatitution  Act  1867  (31  Vict.  No.  38),  which  is  as  follows:— 

CoMMis-     "  ^^^^  salaries  as  are  settled  upon  the  Judges  for  the  time  being 

sioNKR  OF  In-  by  Act  of  Pariiament  or  otherwise  and  all  such  salaries  as  shall 
COMB  Tax  FOR 
THE  State    or  may  be  in  future   granted   by  Her  Majesty  her  heirs  and 

OF  ycTEENs-  g^g^gggQi^  Qj.  otherwise  to  any  future  Judge  or  Judges  of  the 
said  Supreme  Court  shall  in  all  time  coming  be  pcdd  and  payable 
to  every  such  Judge  and  Judges  for  the  time  being  so  long  as  the 
patents  or  commissions  of  them  or  any  of  them  respectively  shall 
continue  and  remain  in  force." 

The  Supreme  Court  Act  1867,  assented  to  on  the  same  date  as 
the  Constitution  Act,  consolidated  the  previous  Statutes  and 
reconstituted  the  Court.  Sec  14.  amended  as  to  the  amount  of 
the  Chief  Justice's  salary  by  the  Chief  Justice  s  Salary  Ad 
1900,  fixes  the  salaries  of  the  Chief  Justice  and  Judges,  but  does 
not  authorize  the  appropriation  of  the  amount  from  the  public 
moneys.  A  later  Act,  the  Supreme  Court  Act  1874,  by  sec  6 
expressly  directs  that  the  salaries  and  pensions  payable  to  the 
Judges  of  the  Supreme  Court  "  shaD  be  charged  on  and  paid  out 
of  the  Consolidated  Revenue  Fund  of  Queensland."  But  in  1867 
the  only  appropriation  of  Judges'  salaries  was  by  sec.  10  of  the 
Supreme  Court  Act  and  sec.  17  of  the  Constitution  Act,  wliich 
are  in  terms  identical.  But  for  the  words  of  appropriation  in 
these  Statutes  it  would  be  necessary  for  Parliament  in  each  year 
to  authorize  the  payment  out  of  public  funds  of  public  moneys 
for  these  purposes.  Thus,  in  the  light  of  the  Act  re-establishing 
the  Supreme  Court  under  the  Constitutio^i  Act  1867,  we  may 
now  examine  the  provisions  of  sec.  17  of  the  Constitution  itself. 
Applying  the  test  suggested  by  Tindal  C.J.  in  the  passage  above 
quoted,  the  words  used  by  the  legislature  appear  to  me  to.be  in 
themselves  precise  and  unambiguous,  and  we  have  therefore  only 
to  inquire  what  is  the  meaning  of  these  words  taken  in  their 
natural  and  ordinary  sense.  The  first  inquiry  is,  what  rights 
does  the  section  secure,  taking  its  words  in  their  natural  and 
ordinary  meaning  ?  It  secures  to  each  Judge,  firstly,  that  the 
salary  attached  to  his  office  when  his  commission  was  issued  shall 
be  paid  to  him  undiminished  in  amount  so  long  as  his  commission 
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continues  in  force ;  secondly,  that  the  money  necessary  to  meet  ^  ^-  ®'  ^' 

the  payments  as  they  arise  is  permanently  appropriated  from  the  ^^^ 

public  funds,  and  will  be  paid  without  the  necessity  for  further  Coopkr 

parliamentary  discussion  or  action.    The  obligation  is  imposed  by  qomuib- 

the  .section  on  the  Government  that  they  shall  pay  and  continue  sioneb  of  In- 

•^  ^^-^  COMB  Tax  FOB 

to  pay  to  the  Judge  the  salary  fixed  by  Statute  at  the  time  when    thk  Statk 
,  .  ...  ,  . ,  .    .       .    .     «  OF  Queens- 

his  commission  issues  so  long  as  the  commission  is  in  lorce.  l^nd. 

The  section  impases  no  other  obligations  on  the  Government.  ' 

<^e  contention  on  the  part  of  the  appellant  is  that  the  tax 

amounts   to   a    diminution   of   salary,   and   that,   although   the 

dnninution  takes  place  after  the  salary  has  been  paid,  the  effect 

is  that  he  receives  less  than  the  statutory  amount.     Assuming  it 

is  so,  that  is  no  infringement  of  the  right  which  the  Constitution 

has  given,  because  tlie  full  amount  of  statutory  salary  has  been 

paid  him  by  the  Government  in  each  year.     It  is  clear  that  there 

lias  been  no  failure  on  the  part  of  the  Government  to  perfonn 

their  obligations  under  the  Constitution  if  the  words  of  sec.  17 

are  to  be  taken  in  their  ordinary  sense. 

The  appellant's  case  cannot  be  based  upon  any  failure  of  that 

obligation.     The   real   meaning  of  the   contention   is   that  the 

appellant  is  not  only  entitled  to  be  paid  the  full  amount  of  his 

statutory  salary,  but  that  when  it  is  paid  he  cannot  be  taxed  in 

respect  of  it,  even  although  the  tax  is  imposed  under  a  general 

law  affecting  every  person  in  receipt  of  a  certain  income.     In 

other  words,  that  a  Judge  of  the  Supreme  Court  is  entitled  to 

have  his  salary  exempted  from  any  general  scheme  of  taxation  of 

iDcomes. 

Now,  as  I  have  pointed  out,  if  the  language  of  the  section  is  to 

be  taken  in  its  natural  and  ordinary  sense,  no  such   right  is 

conferred.     But  it  is  said  that,  having  regard  to  the  necessity  of 

preserving  the  independence  of  the  Judges  and  the  course  of 

legislation  which  has  secured  that  independence,  the  section  must 

be  read  as  conferring  the  right  claimed.     My  examination  of  the 

authorities  and  the  history  of  the  legislation  in  question  has  led 

me  to  the  contrary  conclusion,  and  has  satisfied  me  that   the 

words  of  the  Constitution  are  incapable  of  being  construed  in 

any  other  way  than  as  enacting  that  the  independence  of  the 

Supreme  Court  Judge  in  regard  to  his  remuneration  was  intended 
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H.  0.  OF  A.  to  be  secured  only  by  conferring  on  him  the  right  to  be  paid  the 
ion? 

statutorj''  salaiy  attached  to  the  office  at  the  time  when  the 

Ck)OPKR      commiasion  was  issued  to  him  so  long  as  the  commission  should 
CoMMis-      remain  in  force. 

SIGNER  OF  In-      Tlie  legislative  historv'  of  the  provision  in  question  is  well 
COME  Tax  FOR  j  r  ^ 

THE  State    known.      The  independent  position  which  the  Judges  now  enjoy 

^'  LAND.'*^    under  the  British  Constitution  first  acquired  statutory  security 


by  the  provisions  of  the  Act  of  SettUiiient.   The  Statute  1  Geo.  III. 

O'Connor  J.         ^  r  j 

c  23  was  the  first  enactment  which  made  those  provisions 
effective.  The  preamble  recites  as  follows  the  safeguards  to  be 
established  and  maintained : — "  Whereas  by  an  Act  passed  in  the 
twelfth  and  thirteenth  yeare  of  the  reign  of  His  Late  Majesty 
King  William  the  Third,  intituled,  An  Act  for  the  further  limita- 
tion of  the  Crown,  and  better  securing  the  rights  and  liberties  of 
the  subject ;  it  was  enacted,  that  after  the  limitation  of  the 
Crown  thereby  made  should  take  effect,  Judges  commissions  be 
made  quam  diu  se  bene  gesserint,  and  their  salaries  ascertained 
and  established ;  but  upon  the  address  of  both  Houses  of  Parlia- 
ment, it  might  be  lawful  to  remove  them." 

Of  these  three  safeguards  we  are  concerned  with  one  only  in 
this  case,  that  by  wliich  the  Judges'  salaries  "  are  ascertained  and 
established,"  and  in  reference  to  that  the  Preamble,  after  referring 
to  other  provisions,  recites : — "  And  Your  Majesty  has  also  desired 
your  faithful  Commons  that  you  may  be  enabled  to  secure  the 
salaries  of  the  Jttdges  during  the   continuance  of  their  com- 


missions'' 


The  securing  of  the  salaries  of  the  Judges  during  the  continu- 
ance of  their  commissions  is  effected  by  sec.  3,  the  terms  of  which 
have  been  followed  in  identical  language  by  every  enactment 
passed  since  then  in  England  for  securing  the  salaries  of  Judges 
placed  in  the  position  of  independence  guaranteed  by  the  Act  of 
Settlement  Sec.  17  of  the  QiveeTisland  Act  1867  is  an  exact 
reproduction  of  that  section. 

Such  being  the  terms  in  which  the  salaries  of  the  Judges  in 
England  were  secured,  it  is  important  to  note  that  the  English 
Income  Tax  Act  1842  by  Schedule  E,  Rule  3,  not  only  expressly 
rendera  the  holders  of  all  judicial  offices  liable  to  income  tax  on 
their  salaries,  but  enables  the  Government  to  deduct  from  the 
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salary  before  paying  it  over  any  sums  which  may  be  due  for  ^'  C*  **'  ^' 

1007 

nnpaid  income  tax.     In  1855  the  British  Parliament  passed  the       '^ 

Act  of  18  &  19  Vict.  c.  54  which   authorized  Her  Majesty  to      Coopbr 
erect  Queensland  into  a  separate  Colony  and  to  establish  its  Con-     coMjf is- 

stitution  by  Her  Letters  Patent  and  Order  in  Council.     In  1859  sionbb  opIn- 
•^  ,  COMB  Tax  FOR 

Letters  Patent  and  an  Order  in  Council  were  issued  by  Her    the  State 
Majesty  erecting  the  Colony  and  establishing  its  Constitution.  land. 

It  must,  I  think,  be  assumed  that  at  that  date  the  British 
Parliament  deemed  that  the  provisions  of  sec.  3  of  1  Geo.  III.  c.  23 
were  a  sufficient  safeguard  of  the  independence  of  English  Judges 
in  regard  to  remuneration,  although  the  English  Income  Tax  Acts 
had  for  some  years  expressly  enacted  that  their  salaries  were  to 
be  liable  to  taxation  just  as  the  salaries  of  other  citizens  were 
liable.  In  providing  for  the  independence  of  the  Supreme  Court 
Judges  the  Order  in  Council  by  clause  xvi.  secures  their  salaries 
iu  teniis  identical  with  those  used  in  sec.  3  of  1  Geo.  III.  c.  23,  and 
also  with  the  section  of  the  New  South  Wales  Constitution  then 
in  force  on  the  same  subject.  When  in  substitution  for  the  Order 
in  Council  of  1859  the  Queensland  Parliament  passed  the  Consti- 
iution  Act  1867  establishing  its  own  Constitution,  it  adopted  in 
sec.  17  verhatiiKi  the  provisions  of  clause  xvi.  of  the  Order  in 
Council. 

Such  being  the  history  of  clause  17  of  the  Constitution,  it  is 
difficult  to  conceive  that  Her  Majesty  in  Council,  while  adopting 
the  identical  language  of  the  Statute  by  which  the  independence 
of  English  Judges  as  to  remuneration  was  then  secured,  intended 
to  confer  on  the  Judges  of  the  Queensland  Supreme  Court  an 
immunity  from  taxation  which  the  British  Parliament  at  that 
time  did  not  consider  necessary  in  the  case  of  English  Judges. 

Nor  is  there  anything  in  the  history  of  the  Queensland  Consti- 
iuiionAct  1867,  or  in  the  terms  of  its  other  provisions,  to  indicate 
that  the  legislature,  although  adopting  verbatim  the  language  of 
clause  XVI.  of  the  Order  in  Council,  intended  to  confer  upon  the 
Judges  of  the  Supreme  Court  a  security  for  their  salaries  beyond 
that  contained  in  the  words  of  the  clause  interpreting  these 
words  in  their  natural  and  ordinaiy  sense. 

I  am  therefore  of  opinion  that  sec.  17  does  not  confer  upon  a 
Judge  of  the  Supreme  Court  of  Queensland  the  exemption  from 
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H.  C.  OF  A.  income  tax  that  has  been  claimed.     Being  of  opinion,  therefore, 

'•        that  the  only  right  given  to  a  Judge  of  the  Supreme  Court  under 

CoopKi;      ^c-  17  is  to  have  his  salary  as  fixed  by  Statute  at  the  time  of 

p   ^'*  the  issue  of  his  commission  paid  to  him  during  the  continuance  of 

sioNEB  OK  In-  his  commission,  and  that  the  collection  by  the  Government  of 

OOM f  Tax  por.  " 

THE  Statp.  income  tax  on  the  salary  after  it  has  been  paid  to  the  Judge  is 
^^  li^ND.^**  ^^^  *  violation  of  that  right,  I  have  arrived  at  the  conclusion  that 
the  appeal  must  be  dismissed. 

Holding  that  view,  it  is  not  essential  for  the  detennination  of 
the  rights  of  the  parties  in  this  case  to  express  any  opinion  upon 
the  contention  that  the  appellant  cannot,  even  if  his  case  comes 
within  sec.  17  of  the  Constitution,  rely  upon  its  provisions 
because  it  has  been  impliedly  repealed  by  the  Income  Tax  Acts. 
But,  as  the  (juestion  is  one  of  far-reaching  importance,  I  think  it 
right  to  state  my  view  of  the  law. 

For  this  purpase  I  shall  assume  that  sec.  17  does  give  a  Judge 
of  the  Supreme  Court  the  right  of  exemption  from  the  provisions  of 
a  general  income  tax  on  the  ground  that  the  payment  of  the  tax 
would  amount  to  a  reduction  of  his  statutory  salarj^  It  is  not 
contended  that  there  has  been  any  amendment  of  the  Constitii- 
lion  Act  1867  in  this  respect,  unless  it  is  to  be  taken  that  sec  17 
has  been  impliedly  repealed  by  the  Income  Tax  Acts  of  19024 
and  the  Income  Tax  Declaratory  Act  1905.  The  opposing  views 
may  be  thus  summarized : — 

Mr.  Lilley  properly  admits  that  it  would  be  open  to  the 
Queensland  legislature  to  repeal  sec.  17  by  an  Act  amending  the 
Constitution,  and  that,  if  that  were  done,  there  would  be  nothing 
to  prevent  the  Income  Tax  Acts  from  applying  to  the  Judges  of 
the  Supreme  Court  as  to  other  citizens.  But  he  contends  that, 
while  sec.  17  stands  as  part  of  the  Constitution,  no  law  can  be 
initiated  which  contravenes  its  provisions.  Mr.  Lukins  argu- 
ment, on  the  other  hand,  is  that  the  Constitution  Act  1867  stands 
in  precisely  the  Siime  position  as  any  other  Act  of  the  Queensland 
legislature ;  that  the  Parliament  which  passed  it  could  not  bind 
succeeding  Parliaments  as  to  the  mode  of  repealing  or  altering  it; 
and  that  any  subsequent  Parliament  is  at  liberty,  if  it  thinks  fit, 
to  repeal  or  alter  it  by  implication,  that  is,  by  passing  another 
law  inconsistent  with  its  provisions. 
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The  whole  controversy  really  turns  on  the  question  whether   H^«  C.  op  a. 
the  Constitution  Act  1867  does  stand  in  the  same  position  as  any        ^^^' 
other  Act   of   the  Queensland  legislature,  or  whether  it  is   in      cooper 
reality  a  fundamental   law   which,  although   capable   of  being     ^^• 
amended  by  that  legislature,  binds  it  until  amended,  just  as  a  signer  of  In- 
Constitution  embodied  in  an  Imperial  Act  would  bind  it.     The    the  State 
primary  object  of  the  18  &  19  Vict.  c.  54,  which  first  authorized   ''"'S''^' 

the  granting  of  a  Constitution  to  Queensland,  was  to  enact  the       

Constitution    for    New   South   Wales   embodied   in    the    First 
Schedule.     The  territory  afterwards  established  as  the  Colony  of 
Queensland  was  then  a  part  of  New  South  Wales.   Sec.  7  enabled 
Her  Majesty  to  separate  that  territory,  erect  it  into  a  separate 
Colony,   and   establish   its   Constitution  by  Letters  Patent  and 
Orders  in  Council,  it  being  directed  that  the  legislature  was  to  be 
established  "  in  manner  as  nearly  resembling  the  form  of  Govern- 
ment and  legislature  which  shall  at  such  time  be  established  in 
Kew  South  Wales  as  the  circumstances  of  such  Colony  (Queens- 
land) will  allow,"  &c.     The  Order  in  Council  of  1859,  established 
the  Constitution  of  Queensland  accordingly,  partly  by  its  own 
express  provisions,  and  partly  incorporating  by  reference  various 
Imperial  and  New  South  Wales  Statutes.      The  Constitution  so 
established  was  undoubtedly  a  fundamental  law,  and  binding  on 
the  Queensland  Parliament  created  under  it  in  the  same  way  as  a 
Constitution   embodied   in  an   Imperial   Act   would   have  been 
binding,  subject  only  to  the  powers  of  repeal  and  alteration  con- 
tained in  clause  xxii.  to  which  I  shall  refer  later  on.     So  fully 
was  this  recognized  by  the  British  Parliament  that  when,  later, 
doubts   were   raised   as   to  the  validity  of  laws  passed  by  the 
Queensland  Parliament  by  reason  of  the  Order  in  Council  not 
having  established  a  legislature  in  the  form  by  the  18  &  19  Vict, 
c.  54  directed,  it  was  found  necessary  to  validate  and   declare 
effectual  the  Orders  in  Council  and   the   laws   passed   by  the 
Queensland  legislature  thereunder  by  an  Act   of   the   Imperial 
Parliament,  the  24  &  25  Vict.  c.  44.      The  Order  in  Council,  by 
clause  XXII.,  declares  that  the  legislature  of  Queensland  to  be 
established  under  the  Order  "  shall  have  full  power  and  authority 
from  time  to  time  to  make  laws  altering  and  repealing  all  or 
Miy  of  the  provisions  of  this  Order  in  Council  in  the  same  manner 
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H.  C.  OF  A.  as  any  other  laws  for  the  good  government  of  the  CJolony,"  &c 

1907.  rpj^g  j.^  ^£  ^j^^  sentence  does  not  affect  the  matter  now  under 

Cooper  consideration. 
Com ifis-  '^^  question  at  once  arises,  what  was  the  power  and  scope  of 

sioNKR  or  In-  legislation  permitted  to  the  Queensland  Parliament  imder  that 
COME  Tax  FOR     c'  * 

THE  State    clause  ?     It  was  no  doubt  open  to  that  legislature  to  repeal  or 

^'  LAND.^*  amend  any  or  all  of  the  provisions  of  the  Order  in  Council.  But 
the  whole  scope  and  purpose  of  the  Order  indicate  that  it  was 
never  intended  to  authorize  the  entire  abolition  of  any  binding 
form  of  Constitution  or  the  entire  disregard  of  its  provisions.  At 
the  time  when  the  Order  was  issued  the  other  Colonies  of  Aus- 
tralia were  governed  under  Constitutions  conferred  by  Acts  of 
the  Imperial  Parliament,  which  were  fundamental  laws  binding 
on  the  Parliaments  created  under  their  provisions.  There  is 
nothing  in  the  Statute  authorizing  the  Order  in  Council,  nor  in 
the  Order  itself,  nor  in  its  history,  to  indicate  that  it  was  in- 
tended to  place  the  Queensland  Parliament  in  a  different  position; 
to  give  it  liberty  at  its  own  will  to  treat  its  Constitution  as  non- 
existent. The  power  given  under  clause  xxii.  of  the  Order  was, 
in  my  opinion,  not  a  power  to  abolish  the  Constitution  altogether, 
nor  to  substitute  for  the  Constitution  under  the  Order  a  body  of 
provisions  which,  although  embodied  in  a  Constitution  Act,  gave 
no  rights  and  no  security  whatever  either  in  respect  of  forms  of 
Government  or  legislative  bodies  or  oflScera  It  was  a  power  to 
substitute  for  the  fundamental  law  of  the  Constitution  under  the 
Order  in  Council  another  fundamental  law  in  the  form  of  a 
Constitution  in  whole  or  in  part  of  Queensland's  own  making, 
and  which,  when  made  and  while  it  existed,  would  be  as  binding 
on  the  Queensland  Parliament  as  the  original  Constitution  under 
the  Order.  The  Constitution  Act  1867  was  the  exercise  by 
Queensland  of  these  powers.  On  the  face  of  it,  it  is  a  consolida- 
tion of  laws  relating  to  the  Constitution-  It  purports  to  preserve 
and  protect  rights  of  Judges  and  other  officers  of  the  Government 
It  deals  comprehensively  with  the  whole  ground  generally 
covered  by  a  Parliamentary  Constitution,  and,  under  the  circum- 
stances, it  must  be  taken  to  be  the  fundamental  law  under  the 
Order  in  Council.      Its  authority  can  be  found  nowhere  but  in 
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the  Act  of  18  &  19  Vict.  c.  54,  under  which  the  establishment  of   H.  0.  or  A. 

1007 

the  Queensland  Constitution  was  originally  authorized.  ^ ^ 

Whether  the  validity  of  a  law  passed  by  a  colonial  legislature,      coopbb 

And  assented  to  by  the  Governor,  can  be  questioned  on  any  other     q^^^j^ 

grounds  than  those  mentioned  in  the  Colonial  Laws  Validity  Act  signer  of  In- 
^     .     .  .        .       ,  1      /-#         •   COMB  Tax  FOR 

1865  it  IS  unnecessary  at  present  to  inquire,  because  the  Co^isti-    thk  State 

tiUion  Act  1867  having  been,  as  I  have  pointed  out,  enacted  by  ^^^^^^^ 
virtue  of  an  order  in  Council  issued  under  an  Imperial  Act  ex- 
tending to  the  Colony  of  Queensland,  clearly  comes  within  the 
express  provisions  of  sec.  2.  It  follows  that  a  law  of  the  Queens- 
land Parliament  which  is  repugnant  to  any  provision  of  the 
Queensland  Constitution  Act  1867  is,  by  virtue  of  the  Colonial 
Laws  Validity  Act  1865,  void  and  inoperative.  Assuming,  there- 
fore, that  sec.  17  of  the  Constitution  gives  to  the  Supreme  Court 
Judge  immunity  from  taxation  in  respect  of  his  salary,  the  pro- 
visions of  the  Income  Tax  Acts  which  purport  to  tax  that  salary 
must  be  invalid,  as  being  contrary  to  that  section  of  the 
Constitution  which  then  stood  and  still  stands  unrepealed. 

The  position  generally  may  be  thus  stated.  The  Queensland 
Parliament  may  repeal  or  alter  any  portion  of  its  Constitution, 
and  when  the  repeal  or  alteration  has  taken  effect,  that  portion  is 
as  if  it  never  had  been.  But  so  long  as  it  exists  no  Act  conflict- 
ing with  it  can  be  passed.  In  other  words,  before  an  Act  can  be 
passed  taking  away  any  right  given  by  the  Constitution,  the 
Queensland  Parliament  must  first  repeal  the  portion  of  the  Con- 
stitution which  gives  the  right. 

I  wish  to  express  my  entire  concuirence  on  all  grounds  in  the 
judgment  of  my  learned  brother  the  Chief  Justice  which  I  have 
had  the  opportunity  of  reading. 

Isaacs  J.  I  have  had  the  opportunity  of  reading  the  judgment 
of  the  learned  Chief  Justice,  and  I  agree  with  the  reasons  there 
stated,  and  have  nothing  further  to  add. 

HiGGlNS  J.  I  also  think  that  the  appeal  should  be  dismissed. 
The  appellant,  by  refusing  to  pay  income  tax,  has  usefully 
hrought  before  this  Court,  for  further  definition,  a  principle  of 
the  greatest  importance — a  principle  which  has  materially  con- 
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H.  C.  OF  A.  duced  to  the  independence  and  purity  of  British  Courts,  to  the 

confidence  of  the  public  in  these  Courts,  and  thereby  to  the  order 

Cooper      ^^^  peace  of  the  Britisli  dominions.      Owing  to  this  principle,  as 

.,  ^'  embodied  in  the    Act   of  Settlei)ient  and  subsequent  Acts,  the 

sioNBR  OF  In-  Judges  of  British  Courts  have  been  able  to  say   to  thase  who 

COMB  T*AX  FOR  * 

THE  State    are  in  places  of  power  and  influence,  as  executive  ministers  or 
*"?.l?„^^'-    otherwise.     "We 

" Neither  beg  nor  fear 

"  Your  favours  nor  your  hate." 
The  (juestion  here  is,  does  that  principle,  under  the  Constitution 
of  Queensland,   extend   so  far  as  to  exempt  a  Justice  of  the 
Supreme  Court  of  Queensland  from  liability  to  pay  income  tax  in 
respect  of  his  official  salary  ;  or  rather,  so  far  as  to  enable  him  to 
exclude  his  official  salan'  from  his  statement  of  the  income  on 
w^hich  he  is  to  pay  tax.      This  question  is  to  be  faced  on  con- 
siderations quite  diffei-ent  fi-om  those  discussed  in  Deakin  v.  Wehlj 
(1)  and  in  Wehh  v.  Oiittrim  (2)  as  to  the  salary  of  federal  officers. 
In  the  case  of  a  State  taxing  the  income  of  a  federal  officer,  thei-e 
is,  or  may  l)e,  a  clashing  of  what  may  be  called,  tliough  not  quite 
accurately,  two  sovereignties.      The  view  of  the  High  Court,  as 
stated  in  Deal-in  v.  Wehh  (3),  is  that  the  recompense  of  a  federal 
officer  is  not  to  l)e  lessened,  nor  the  full  exercise  of  the  executive 
or  judicial  power  of  the  Commonwealth  interfered  with,  except 
by  that  power — the  federal  power — from  which  the  officer  derives 
his  appointment.     Whatever  may  be  our  views  as  to  the  decision 
in  Deakin  v.  Wehh  (1),  or  as  to  the  effect  of  the  more  recent 
decision   of  the  King  in  Council  in   Wehh  v.  Quttrim  (2),  in  this 
case  there  is  no  such  conflict  of  State  power  with  federal  power. 
Here  it  is  the  Queensland  legislature  which  purports  to  exact 
from  its  State  Judges  income  tax,  according  to  the  same  scale 
as  from  every  other  citizen.    The  question  is,  does  the  Queensland 
Constitution  forbid  such  taxation  on  the  official  salary  of  the 
State  Judges  ?     In  the  first  place,  I  entertain  no  doubt,  not\rith- 
standing  the  ingenious  argument  of  counsel  for  the  appellant, 
that  the  Queensland  legislature,  by  the  Income  Tax  Act  Amend- 
ment  Act  1904,  intended  to  tax  the  Judges  (see  Income  Tiuc  Act 

m 

(1)  1  C.L.R.,  580.  (2)  (1907)  A.C.,  81  ;  4  C.L.R.,  356. 

(.S)  1  C.L.R.,  685,  at  pp.  613-615. 
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1902,  .sec.  3,  "  income  derived  from  personal  exertion,"  sees.  7, 12,    H.  C.  of  A. 
58).     In  sec  12,  there  is  an  express  exemption  of  the  Governor 
"  in  respect  of  the  emolument  of  his  office  as  Governor " ;  and      Cooper 
there  is  no  such  exemption  provided  for  the  official  emolument  of     commis- 
Judges.     In  sec.  58,  it  is  provided  that  no  Judge  shall  on  account  sionek  of  In- 
of  his  liability  to  tax  under  this  Act  be  debarred  from  dealing    the  State 
with  any  matter  upon  which  he  may  be  called  upon  to  adjudicate   ^"^  las^!^^ 
under  this  Act.      Moreover,  if  any  doubt  could  linger  after  such 
provisions,  that  doubt  is,  in  my  opinion,  absolutely  settled  by  the 
declaratory  Act  of  1905  (No.  34  of  5  Edw.  VII.).     For  in  this 
Act  it  is  declared  that  each  of  the  persons  for  the  time  being 
holding   the   office   of   Chief    Justice   is   and   always  has   been 
chargeable  with,  and  liable  to  pay,  income  tax  in  respect  of  his 
official  salary.      But  the  question  remains,  does  the  Queensland 
Constitution,   as   distinguished    from    the    Queensland   Acts  of 
Parliament,  forbid  the  levying  of  such  a  tax  on  the  Judges  ?     As 
asually   happens   in   constitutional   cases,   the    controversy   has 
raised  a  gi*eat  number  of  curious  and  delicate  points,  but  in  the 
end  the  iasue  is  reduced  to  a  very  narrow  compass,  and  here  it  is 
as  to  the  meaning  of  sec.  17  of  the  Constitution  Act  1867.     I 
assume,  in  favour  of  the  appellant,  that  this'Act,  and  particularly 
this  section,  were  authorized  by  the  Imperial  Act  18  &  19  Vict, 
c  54,  sec.  7,  and  by  the  Order  in  Council  thereunder  of  the  6th 
June  1859.     I  assume  also  that,  notwithstanding  the  exception- 
all}'  wide  and  very  peculiar  powei-s  contained  in  par.  xxii.  of  the 
Order  in  Council,  of  altering  the  Constitution,  the  legislature  of 
Queensland  has  no  power  to  pass  a  law  forbidden  by  the  Consti- 
tution as  it  stands,  unless  and  until  the  Constitution  has  been 
definitely  so  altered,  with  His  Majesty's  consent,  as  to  give  the 
legislature  power  to  pass  such  a  law.     I  understand  that  it  is  the 
particular  desire  of  the  appellant  to  test  the  power  of  legislating 
in  defiance  of  the  Constitution,  to  test  the  validity  of  the  declar- 
atory Act  of  1905  on  the  assumption  that  it  is  in  violation  of 
the  Constitution.     But  it  is  not  necessary   for  the  purpase  of  the 
decision  in  this  case  to  decide  such  a  point,  for,  in  my  opniion, 
the  declaratory  Act  of  1905  is  not  in  violation  of  the  Constitution. 
The  point  may  never  come  for  decision ;  but,  if  it  should,  it  will 
be  well  if  it  can  be  approached  as  a  fresh  subject  uninfluenced 
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H.  C.  OF  A.  by  any  expressionH   of  opinion   made  in   a  case  that  has  been 
solved  on  other  and  narrower  grounds.     I  do  not  think  that  the 
Cooper      naind  bestows  the  same  searching  scrutiny  on  a  point  which  is  not 
CoMMis-      necessary  for  a  decision  as  on  a  point  which  is  necessary.    I  con- 
8I0NKB  OF  In.  tine  my  decision  to  sec.  17  of  the  Constitution.     When  the  Coiihti- 
THE  State    tution  says  that  the  salary  shall  in  all  time  coming  be  paid  and 
^'  LAifo.^^    payable  to  every  such  Judge  and  Judges  for  the  time  being  so 
long  as  the  patents  or  commissions  for  them  or  for  any  of  them 
respectively  shall  continue  and  remain  in  force,  does  it  involve  the 
proposition  that  the  Judges  shall  not  be  liable  to  any  .taxation  in 
respect  of  their  salaries  as  Judges  ?     Does  this  provision  for  paj - 
ment  in  full  of  the  salary  involve,  by  necessary  implication,  that 
the  legislature  is  prohibited  also  from  compelling  an  increase  of  the 
expenditure  of  the  Judges  ?     The  question  really  carries  its  own 
answer  on  its  face.     The  protection  of  the  Constitution  extends 
only  up  to  the  time  that  the  money  gets  into  the  possession  of 
the  Judge.     The  money  must  get  there ;  but  there  is  nothing 
said  as  to  what  may  happen  afterwards.     In  this  case,  the  salary 
for  1905,  which  is  the  basis  of  assessment,  has  in  fact  been  re- 
ceived in  full  by  the  appellant;  and,  in  my  opinion,  this  satisfies 
the  recjuirements  of  *the  Constitution.     It  is  urged  that  if  the 
Commissioner  8  view  is  right  there  will  be  nothing  to  hinder  the 
Crown  from  deducting  the  income  tax  from  the  salary  before 
payment.     But  this  result  by  no  means  follows.     In  England 
there  is  an  express  power  to  make  such  a  deduction  (5  &  6  Vict 
.  c.  35,  sec.  146,  Schedule  E,  Rule  3).      At  all  events,  the  difficulty 
has  not  yet  arisen,  for  the  salary  has  been  paid  in  full.     For  my 
part,  I  am  at  present  strongly  inclined  to  think — and  I  state  my 
present  opinion  because  it  confirms  me  in  my  view  of  the  main 
question---that  the  income  tax  cannot  be  so  deducted  before  pay- 
ment of  the  salary,  and  that  a   Queensland  Act  providing  for 
such  a  deduction  would,  in  the  present  state  of  the  Constitution, 
be  ultra  vires  and  void.     The  Constitution  provides  that  the 
salary  shall  be  "  paid  and  payable  "  ;  and,  in  my  opinion,  nothin^f 
that  will  not  support  a  plea  of  payment  will  be  a  sufficient  answer 
to  a  Judge's  claim  for  salary.     Even  if  the  income  tax  were  made 
payable  before  or  on  the  same  day  as  the  Judge  received  his  salar}', 
I  think  that  the  Crown  could  not  refuse  to  pay  the  salary  on  the 
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gronnd  that  it  has  a  set-off.     Where  has  the  right  to  set-off  been   H.  C.  or  A. 
given  ?     At  common  law,  a  defendant,  who  had  a  cross  claim,  had        ^^^' 
to  bring  a  cross  action.     The  right  to  set-off  is  purely  statutory      Coopkr 
(2  Geo.  II.  c.  22,  sec.  13):  Liskeard  and  Looe  Railway  Co.  v.     ^  ^• 
Liskeard  and  Caradon  Railway  Co,  (1).     A  fortiori,  a  counter-  signer  of  In- 
ckim  cannot  be  used  so  as  to  enable  the  Crown  to  escape  pay-    the  State 
ment.     But  the  protection  of  the  Constitution  does  not  go  farther   ^^  i^^^^^^ 

than  actual  payment ;  and  we  have  no  right  to  give  a  meaning  to       

the  words  of  the  Constitution  which  the  words  do  not  bear  in 
themselves,   on   the   grounds   urged   by  counsel — that,  without 
further  protection,  the  independence  of  the  Judges  has  not  been 
secured  by  the  Constitution  against  all  possible  risks.     That  is  a 
matter  for  the  framers  of  the  Constitution.     It  has  to  be  remem- 
bered that  the  protection  given,  according  to  our  construction, 
extends  as  far  as  that  given  to  the  English  Judges ;  and  it  is  in 
most,  if  not  all,  of  the  States,  stronger  in  quality,  by  vii-tue  of  the 
sections  forming  part  of  a  written  Constitution,  a  fundamental 
law.    The  sections  of  the  Queensland  Constitution,  sees.  16-18, 
follow  almost  verbatim  the  words  of  the  Elnglish  Act  1  Geo.  III. 
c  23.    The  British  Parliament  has  uncontrolled  power  to  alter 
that  Act  at  its  will,  but  it  has  never  been  altered ;  and  yet  the 
words  in  that  Act  have  not  prevented  the  English  Parliament 
from  making  the  Judges  as  well  as  others  liable  to  income  tax. 
The  British  Income  Tax  Act  1842  makes  the  Judges  liable  to  the 
same  income  tax  as  other  citizens ;  and,  as  I  have  said,  it  specific- 
ally enables  the  tax  to  be  deducted  from  their  salaries.     Perhaps 
it  is  not  an  unfair  inference  that  the  Queensland  legislature,  in 
adopting  the  Queensland  Constitution  in   1867,  and  the  Privy 
Council  in  framing  the  Order  in   Council  in  1859,  did  not,  in 
using  the  same  words  as  the  Act  1  Geo.  III.  c.  23,  intend  to  give 
the  Queensland  Judges  an  immunity  from  a  tax  to  which  the 
English   Judges  were  already  subject.      The  same  Act  (1  Geo. 
III.  c.  23)  has  been  embodied  in  most,  if  not  all  of  the  Constitu- 
tions of  the  Australian  Colonies;  and  there   is  no  instance  on 
record  of  a  Judge  in  Australasia  having  escaped  the  payment  of 
an  income  tax  by  reason  of  those  words  in  the  Constitution.      I 
am,  therefore,  of  opinion  that  both  questions  in  this  special  case 

(I)  18T.L.R.,  1. 
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H.  C.  or  A.  should  be  answered  in  the  affinnative ;  and  as  to  the  amount  of 
income  tax  to  be  paid  there  is  no  contest. 


Appeal  diwiissed 
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ocimkTaxfor      Solicitors,  for  appellant,  Macpliersoii,  Green  &  McLcpherson. 

Solicitor,  for  respondent,  Hellicar  (Crown  Solicitor). 

N.  G.  P. 


THE  State 

OF  QCEEKS- 
LAND. 
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^BECKETT  AND  ANOTHER. 
Defendants, 


Appellants  ; 


AND 


BACKHOUSE  AND  OTHERS 
Defendants  and  Plaintiffs, 


.    Respondents. 


on  appeal  from  the  supreme  court  of 

victoria. 


H.  C.  OF  A.    Appeal  from  Supreme  Court  of  a  State— Special  leave  to  appeal — Time  for  appealing 
1907.  expired — Condition, 


Melbourne, 
May  27. 


arifflthC.J., 
O'Connor, 
Isaacs  and 

Higgins  JJ. 


An  order  was  mado  by  the  Supreme  Court  of  Victoria  on  an  originating 
suminoiiB  determining  that  the  daughters  of  a  settlor,  to  the  exclusion  of  faia 
sons,  were  entitled  to  an  uncertain  portion  of  a  trust  fund.  The  sons  did  not, 
within  the  time  limited  for  appealing,  appeal  either  to  the  Full  Court  or  to  the 
High  Court,  and  until  that  time  had  expired  they  believed  that  the  portion  of 
the  trust  fund  affected  by  the  order  would  not  exceed  a  certain  sum.  A  claim 
was  then  made  by  the  daughters  that  the  order  affected  a  much  larger  sum. 
On  application  by  the  sons  for  special  leave  to  appeal  : 

Held,  that  special  leave  should  be  granted,  on  the  undertaking  by  theappel- 
laats  that,  in  the  event  of  the  appeal  being  allowed,  they  would  not  claim  a 
refund  of  moneys  paid  by  the  trustees  on  the  faith  of  the  order  not  having  been 
appealed  from  within  time,  and  to  indemnify  the  trustees  against  any  such 
payments. 
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MonoN  for  special  leave  to  appeal,  or  in  the  alternative,  for   ^-  C*  ^'  ^• 

extending  the  time  for  appealing,  from  a  decision  of  the  Supreme 

Court  of  Victoria.  kr»j£CKETT 

Under  the  marriage  settlement  of  William  Arthur  Callander  backhousb. 

^Beckett,  and  Emma  kBeckett,  his  wife,  both  since  deceased,  cer-       

tain  appointments  by  deed  had  on  10th  Sept.  1889  and  9th  Feb. 
1900,  been  made.  The  Trustees,  Executors  and  Agency  Co.  Ltd., 
the  trustees  of  the  marriage  settlement,  brought  an  originating 
summons  to  have  determined  certain  questions  arising  in  the 
administration  of  the  trusts  of  the  settlement.  The  defendants 
to  the  summons  were  William  Gilbert  kBeckett  and  Arthur  Hey- 
wood  St.  Thomas  kBeckett,  sons  of  W.  A.  C.  aBeckett,  and  his 
four  daughters. 

The  first  question  asked  by  the  summons  was  : — "  Upon  what 
trust  or  trusts  should  the  fund  consisting  of  the  sum  of  £7,600, 
together  with  interest  accrued  thereon,  and  representing  so  much 
of  the  sum  of  £37,500  received  under  "  a  certain  contract  of  sale 
"as  is  not  represented  by  other  properties  or  funds  specifically 
appointed  by  the  said  deeds,  be  held  ? " 

At  the  hearing  of  the  summons,  on  the  application  of  the 
trustees  the  summons  was  amended  by  striking  out  of  the  above 
question  the  words  "  consisting  of  the  sum  of  £7,600."  Hood  J., 
who  heard  the  summons,  on  14tli  February  1907,  made  an  order 
that  the  four  daughters  of  W.  A.  C.  aBeckett,  to  the  exclusion  of 
the  two  sons,  were  entitled  to  the  fund,  with  interest  accrued 
thereon,  representing  so  much  of  the  above  sum  of  £37,500  as 
is  not  represented  by  other  properties  or  funds  specifically 
appointed  by  such  deeds. 

No  appeal,  either  to  the  Full  Court  or  to  the  High  Court,  was 
brought  within  the  time  limited  for  appealing,  which,  in  respect 
of  the  High  Court,  expired  on  7th  March. 

W.  G.  iBeckett  and  A.  H.  St.  T.  kBeckett  now  applied  on  notice 
to  the  trustees  and  to  the  four  daughters  of  W.  A.  C.  ^Beckett, 
dated  22nd  May,  for  special  leave  to  appeal,  or,  alternatively,  that 
the  time  for  serving  notice  of  appeal  should  be  enlarged. 

From  the  aflfidavit  of  W.  G.  aBeckett  it  appeared  that  he  was 
absent  from  Victoria  from  5th  Febi*uary  1907  until  about  9th 
May  1907,  on  a  wedding  tour  in  New  South  Wales  and  New 
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H.  C.  OF  A.  Zealand,  that  he  first  heard  that  Hood  J.  had  decided  acamst 

1907  . 

'        him  on  the  13th  March  when  he  was  in  New  Zealand,  that  about 

jiBECKE-rr    9th  May  1907  he  fii-st  heard  from  his  solicitors  the  particulars  of 

Backhouse.  ^'^®  order  of  Hood  J.,  that  a  further  claim,  beyond  any  that  had 

been  previously  made,  was  being  made  on  behalf  of  his  sisters 

against  him  and  his  brother  in  respect  of  several  thousand  pounds 
alleged  to  have  been  paid  by  the  trustees  out  of  the  sum  of 
£37,500,  and  that  he  undertook  to  hold  the  trustees  harmless  for 
all  acts  done  by  them  in  reliance  on  the  order  of  Hood  J. 

The  further  claim  referred  to  in  this  affidavit  was  that  certain 
detailed  sums,  amounting  to  about  £5,000  and  possibly  an  addi- 
tional sum  of  £2,000,  should  be  refunded  in  whole  or  in  part  by 
the  sons  and  should  form  part  of  the  moneys  to  which  the 
daughters  were  entitled. 

From  the  affidavit  of  A.  H.  St.  T.  kBeckett  it  appeared  that  he 
had  always  been  desirous  of  appealing  from  the  judgment  of 
Hood  J.,  subject  to  the  approval  and  consent  of  his  brother,  and 
had  been  informed  by  his  solicitors  that  it  would  be  expedient 
that  his  brother  should  join  in  the  appeal,  that  attempts  had  been 
made  to  communicate  with  his  brother,  but  they  had  failed,  that 
he  heard  of  the  further  claim  mentioned  in  the  affidavit  of  W.  G. 
aBeckett  about  the  middle  of  April,  that  he  gave  the  same  under- 
taking as  his  brother. 

It  also  appeared  from  the  affidavits  that  the  solicitors  for  the 
two  sons  believed  that  the  order  would  only  affect  a  sum  not 
exceeding  £7,600,  which  was  then  in  the  hands  of  the  trustees, 
and  did  not  realize  that  it  would  affect  a  larger  part  of  that  sum 
until  about  20th  April,  when  they  heard  that  a  claim  was  being 
made  on  behalf  of  the  daughters  in  respect  of  a  much  larger  sum 
than  £7,600.     It  was  further  stated  that  the  share  of  the  moneys 
subject  to  the  order  of  Hood  J.  due  to  one  of  the  daughters  had 
been  paid  to  her  trustees,  that  the  share  due  to  another  had  been 
applied  towards  the  purchase  of  a  property  for  herself  and  her 
children,  that  the  share  due  to  a  third  daughter  had  been  paid  to 
the  mortgagees  of  her  share,  and  that  the  share  due  to  the  fourth 
daughter  was  held  by  her  trustees. 

Mitchell  K.C.  (with  him  Guest)^  for  the  appellants.    It  was  not 
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suggested,  nor  did  the  appellants  realize,  until  the  time  for  appeal-    H-  0.  of  A. 
ing  from  the  order  of  Hood  J.  had  passed,  that  the  order  of  Hood       ^^^ 
J.  affected  any  greater  sum  than  £7,600.     Now  that  a  claim  is    ^beokett 
made  in  respect  of  a  larger  amount,  the  appellants  should  be  backhouse 

allowed  to  appeal.    The  appeal  should  not  be  limited  by  allowing       

the  order  so  far  as  it  aifects  the  sum  of  £7,600  to  stand.  The 
appellants  are  ready  to  indemnify  the  trustees  against  anything 
done  in  pursuance  of  the  order,  and  relying  on  the  fact  that  it 
was  not  appealed  against,  and  to  undertake  that,  if  the  appeal  is 
allowed,  they  will  not  claim  a  refund  of  any  moneys  paid  over  by 
the  trustees  to  any  of  the  daughters  after  the  7  th  March  and 
before  notice  of  this  motion,  if  the  Court  should  think  it  just  that 
such  moneys  should  not  be  refunded.  [He  referred  to  Wyhv/m 
V.  CorporcUion  of  Canterbury  (1).] 

WdgaU  K.C.  (with  him  Movie),  for  the  respondents,  the  four 
daughters.  Leave  to  appeal  should  not  be  granted.  The  appel- 
lants with  their  eyes  open  have  allowed  the  time  for  appealing  to 
pass.  The  daughters  have  a  vested  right  to  the  judgment  unless 
the  appellants  have  an  equity  which  is  greater,  and  none  has 
been  shown  to  exist.  If  leave  to  appeal  is  granted  it  should  be 
limited  to  any  sum  exceeding  £7,600,  or  to  any  sum  exceeding 
that  which  the  trustees  have  dealt  with  under  the  order,  so  that 
any  payments  made  under  the  order  should  not  be  disturbed : 
Esdaile  v.  Payne  (2).  The  appellants  have  practically  admitted 
that  they  would  not  have  appealed  if  the  order  only  affected  the 
sum  of  £7,600.  The  question  before  Hood  J.  was  a  mere  question 
of  the  interpretation  of  certain  documents.  The  fact  that  the 
order  made  works  out  more  to  the  disadvantage  of  the  appellants 
than  they  expected  is  not  a  ground  for  special  leave  to  appeal. 

Pigott,  for  the  respondent  trustees. 

Per  Gv/riam.    The  appellants  giving  the  undertaking  which 
has  been  mentioned,  they  may  have  special  leave  to  appeal. 

Special   leave  granted,  on  the  appellants 
undertaking  tluvt  in  the  event  of  the 

(1)  IQV.UR.,  902 ;  14  AL.T.,  207.  (2)  40  Ch.  D.,  520,  at  p.  533. 

TOL.  IT.  86 
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H.  C.  or  A.  appeal  being  allowed   they   wM    ivoi 

^^^*  claim  a  refund  of  any  rnoneya  paid 

jiBjtGKRT  ^^^  ^   ^    trustees    to    any  of  the 

„     ^'  daughters  after  7th  March  1907  anrf 

Baokhousk.  ... 

before  notice  of  this  motion  was  given 

to  thern,  if  the  Court  on  the  hearing  of 
the  appeal  should  think  it  just  thai 
such  moneys  should  not  be  refunded, 
and  also  to  indemnify  the  trustees 
against  any  payments  properly  made 
by  them  under  the  order,  also  to  give 
notice  of  appeal  within  7  days,  and 
security  for  costs  of  the  appeal  within 
7  days  from  notice  of  appeal. 

Solicitors,  for  appellants,  Snowden,  Neave  &  Demaine,  Mel- 
bourne. 

Solicitors,  for  respondents,  Blake  &  Riggall;  Hamilton,  Wynne 
<b  RiddM,  Melbourne. 

B.  L 
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CHRISTIE  AND  ANOTHER    ....    Appellants; 
Plaintiffs, 

AND 

ROBINSON Respondent. 

Defendant, 

a.  L/.  OF  A. 

19Q7  ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

v_^  VICTORIA. 

Melbournie, 

\f       97     9S    Vendor  and  purchaser — Deposit  paid  to  agent  of  vendor — Ntsci$8ioR  of  contrMt— 

30,  .31.  Recovery  of  deposit  from  vendor — Shareholder, 


^  .^Bi...  ^  T  Ry  ^he  conditions  of  a  contract  in  writing  for  the  aalo  of  land  and  atook  it 

Onfflth  C.J.,  ''                                                                            ® 

O'Connor,  was  provided  that  a  deposit  of  £500  should  be  paid  by  the  purchasers  to  A. 

IgAocsand  ..                  ^        ,             .      ..     •»             i              «...                       ,    , 

Hifirgins  J  J.  Afl  agent  for  the  vendor."    By  another  condition  it  was  provided  that  as  soon 
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•a  the  purchasers  had  accepted  title  *'  the  deposit  shall  be  paid  over  to  the  H.  C.  of  A. 

vendor."    The  £500  was  paid  by  the  purchasers  to  A.  and  was  never  paid  by  1907. 

hhn  to  the  vendor.     Subsequently  in  writing  the  contract  was  "  cancelled  by  ^^^^^^ 

mutual  consent"  of  the  vendor  and  purchasers'  title  never  having  been  accepted.  CuRisrnK 


Held  {Imuic$  J.  dissenting),  that  the  purchasers  were  entitled  to  recover 
the  £500  from  the  vendor. 

Decision  of  the  Supreme  Court  {Hodgta  J.)  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

The  plaintiffs,  Archibald  John  Christie  and  Walter  Henderson 
Thomson,  brought  an  action  in  the  Supreme  Court  of  Victoria 
gainst  Eklward  Oswin  Robinson  for  money  had  and  received, 
"being  the  amount  paid  on  24th  January  1905  by  the  plaintiffs 
to  William  Good,  the  agent  of  the  defendant,  as  and  for  a  deposit 
under  a  contract  in  writing,  dated  the  24th  day  of  January  1905, 
made  between  the  defendant  and  the  plaintiffs,  for  the  sale  and 
parchase  oi  certain  leasehold  land,  and  which  contract  was  can- 
celled in  writing  by  the  plaintiffs  and  defendant  by  mutual  consent 
on  the  21st  day  of  March  1905,  whereby  the  said  deposit  became 
payable  to  the  plaintiffs.'' 
The  contract  in  question,  so  far  as  material,  was  as  follows : — 
"  Particulars  and  conditions  of  sale  of  leasehold  land  situate  at 
and  known   as   Melville  Island,   near  Port   Darwin,   Northern 
Territory,  South  Australia. 

"Particulars — All  those  portions  of  Crown  land  situate  in 
the  State  of  South  Australia,  known  as  the  Northern  Territory 
containing  by  estimation  2,400  square  miles  held  under  and 
particularly  described  in  two  Crown  leases  entered  Vol.  25,  Fol. 
55,  No.  2,224,  and  Vol.  25,  Fol.  54,  No.  2,225  respectively  and 
issued  under  the  Northci^  Territory  Land  Act  1890  to  Edward 
Oswin  Robinson,  together  with  all  the  buffaloes  thereon. 

"  1.  The  purchase  money  shall  be  the  sum  of  £3,000  and  the 
purchasers  shall  on  the  signing  hereof  pay  a  deposit  of  £500  to 
Mr.  Wm.  Good  as  agent  for  the  vendor  and  pay  the  balance  by 
instalments  as  follows,  viz; : — £500  on  acceptance  of  title  as  herein- 
after provided  and  the  balance  by  four  promissory  notes  of  £500 
^ftch  with  interest  at  the  rate  of  £5  per  centum  per  annum  added 
to  each  promissory  note  and  to  be  respectively  dated  at  six,  twelve, 


V, 

Robinson. 
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H.  C.  or  A.  eighteen,  and  twenty-four  calendar  months  from  the  date  hereof 

lfi07 

and  shall  sign  the  subjoined  contract. 
Chbistie         "2.  The  purchasers  shall  complete  their  purchase  upon  pay- 

Robinson     ™®^t  ^^  ^^^  ^^^^  ^^  ^^®  ^^  promissory  notes  but  they  shall  be 

entitled  to  the  possession  of  the  land  purchased  by  them  upon 

their  acceptance  of  title  to  such  land  and  if  from  any  cause  what- 
soever their  purchase  shall  not  be  completed  at  the  time  above 
specified  the  purchasers  shall  pay  interest  on  such  of  their  instal- 
ments of  purchase  money  as  shall  become  overdue  at  the  rate  of 
£8  per  centum  per  annum  without  prejudice  however  to  the 
right  of  the  vendor  under  the  7th  condition. 

"  3.  Upon  or  at  any  time  after  payment  of  the  said  deposit  of 
£500  on  account  of  the  purchase  money  the  vendor  will  sign  ft 
proper  transfer  of  the  property  to  the  purchasers  such  transfer 
to  be  lodged  in  escrow  as  hereinafter  provided. 

"  4.  The  titles  to  the  property  sold  shall  be  produced  to  and  & 
copy  thereof  may  be  made  by  the  purchasers  or  their  solicitor  on 
application  in  that  behalf  to  the  vendor  or  his  solicitor  Hr.  H. 
W.  C.  Simpson  Equitable  Building  Collins  Street  Melbourne  and 
the  purchasers  shall  within  ten  days  from  the  date  hereof  deliver 
to  the  vendor  or  his  solicitor  a  statement  in  writing  of  all  objec- 
tions or  requisitions  (if  any)  to  or  on  the  title  or  concerning  any 
matter  appearing  on  the  particulars  or  conditions  and  in  this 
respect  time  shall  be  of  the  essence  of  the  contract  All  objec- 
tions or  requisitions  not  included  in  such  statement  to  be  delivered 
within  the  time  aforesaid  shall  be  deemed  absolutely  waived  by 
the  purchasers  and  in  default  of  such  objections  and  requisitions 
(if  any)  and  subject  to  such  (if  any)  and  subject  to  the  purchasers' 
rights  under  clauses  12,  13,  14  and  15  hereof  the  purchasers  shall 
be  considered  as  having  accepted  title. 

"  5.  In  case  the  purchasers  shall  within  the  time  aforesaid  make 
any  objection  to  or  requisition  on  the  title  or  otherwise  which  the 
vendor  shall  be  unable  or  unwilling  to  remove  or  ccMnply  with 
and  such  objection  or  requisition  shall  be  insisted  on  it  shall  be 
lawful  for  the  vendor  or  his  solicitor  (whether  he  shall  have 
attempted  to  remove  such  objection  or  to  comply  with  such 
requisition  or  not,  and  notwithstanding  any  negotiations  or  litiga- 
tion in  respect  of  the  same)  at  any  time  by  notice  in  writing  to 


17. 
KOBINSOK. 
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anntil  the  sale  and  within  one  week  after  giving  such  notice   H-  C-  ^'  ^• 
repay  to  the  parchasers  the  amount  of  their  purchase  money  or 
80  much  thereof  as  shall  be  paid  in  full  satisfaction  of  all  claims     Christie 
and  demands   whatsoever  by  the  purchasers  but  without  any 
interest  costs  or  damage  of  any  description. 

"  7.  If  the  purchasers  shall  fail  to  comply  with  the  conditions 
or  shall  not  pay  the  whole  of  the  deposit  as  aforesaid  or  shall  not 
duly  pay  the  said  instalments  of  purchase  money  and  interest  or 
any  of  them  as  they  become  due  then  the  whole  of  their  purchase 
money  shall  immediately  become  due  and  payable  and  their  deposit 
money  and  such  other  purchase  money  as  shall  have  been  paid 
shall  be  actually  forfeited  to  the  vendor  who  shall  be  at  liberty 
without  notice  to  rescind  the  contract     .... 

"  12.  The  vendor  guarantees  and  represents  that  there  are  at 
least  10,000  buifaloes  on  the  Island,  also  that  the  Island  is  not 
excessively  swampy  inland  and  that  the  native  inhabitants  upon 
the  Island  are  not  more  than  ordinarily  fierce  as  compared  with 
the  native  inhabitants  on  the  mainland  of  Northern  Australia. 

"  13.  The  vendor  agrees  that  he  will  be  ready  at  Port  Darwin 
in  the  Northern  Territory  aforesaid  on  or  about  the  1st  March 
prox.  to  give  the  purchasers  a  full  inspection  of  the  Island  And 
the  buffaloes  thereon.  The  vendor  and  purchasers  will  each  pay 
his  and  their  own  expenses  or  share  of  the  expenses  in  relation 
to  the  journey  to  Port  Darwin  and  the  inspection  of  the  Island. 

"  14.  The  purchasers  agree  that  they  or  one  of  them  will 
proceed  to  Port  Darwin  so  as  to  be  there  on  or  about  the  1st 
March  prox.  so  as  to  make  the  said  inspection  and  they  will 
immediately  after  such  inspection  subject  to  their  rights  here- 
mider  accept  the  title  to  the  land  sold  and  pay  the  said  further 
sam  of  £500  on  account  of  the  purchase  money  and  make  the 
said  four  promissory  notes  for  the  balance  thereof  and  interest  in 
favour  of  the  vendor. 

"  15.  As  soon  as  the  said  purchasers  have  accepted  the  title  as 
aforesaid  the  deposit  shall  be  paid  over  to  the  vendor  and  upon 
payment  of  the  further  sum  of  £500  to  the  vendor  and  the 
making  of  the  said  promissory  notes  the  said  leasehold  titles  and 
the  transfer  thereof  and  the  said  promissory  notes  shall  forthwith 
be  lodged  at  the  head  office  of  the  English  Scottish  and  Aus- 
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H.  C.  OF  A.  tralian  Bank  Limited  Collins  Street  Melbourne  or  wherever  else 

^ ^       the  vendor  and  purchasers  may  in  writing  agree  upon  as  an 

CHRisrrR     escrow  pending  the  payment  to  the  vendor  of  the  balance  of  the 
RoBrNsoN     Purchase  money  and  interest  represented  by  such  promissory 
notes." 

On  this  document  was  endorsed : — "  The  above  agreement 
cancelled  by  mutual  consent  21st  March  1905,"  and  this  endorse- 
ment was  signed  by  the  parties  to  the  contract 

By  his  defence  the  defendant  denied  that  he  had  received  the 
£500,  and  said  that  it  was  verbally  agreed  that  the  £500  should 
be  paid  to  Good  as  stakeholder  merely.  He  also  denied  tliat  the 
contract  was  cancelled,  but  said  that  the  endorsement  was  made 
on  the  contract  merely  to  enable  him  to  get  back  the  documents  of 
title  to  the  land  from  the  English  Scottish  and  Australian  Bank 
Limited.  The  defendant  then  counterclaimed  for  rectification  of 
the  contract,  if,  on  the  construction  of  the  contract  as  written,  it 
should  be  held  that  Good  received  and  held  the  deposit  as  agent 
of  the  defendant,  so  as  to  accord  with  the  true  agreement  between 
the  parties,  viz.,  that  the  deposit  should  be  held  by  Good  as  a 
stakeholder  merely.  The  defendant  also  counterclaimed  for 
rectification  of  the  memorandum  of  21st  March  1905  so  that  the 
true  terms  of  the  agreement  for  cancellation  might  be  set  forth, 
Wz.,  that  thenceforth  the  contract  should  be  cancelled,  abandoned 
or  rescinded,  and/or  that,  for  the  purpose  of  enabling  the 
defendant  to  obtain  the  titles  to  the  land  from  the  English, 
Scottish  and  Australian  Bank  Ltd.,  at  Melbourne,  where  they 
had  been  deposited,  there  should  be  endorsed  on  the  contract  a 
memorandum  of  cancellation  of  the  contract. 

The  action  was  tried  before  Hodges  J.,  who  gave  judgment  for 
the  defendant  with  costs.  From  this  judgment  the  plaintiffi  now 
appealed  to  the  High  Court. 

Hayes,  for  the  appellants.  The  £500  paid  as  a  deposit  is  part 
of  the  purchase  money :  Whitbread  <k  Go,  Ltd,  v.  Watt  (1);  and 
having  been  paid  to  Good  as  agent  for  the  vendor  is  recoverable 
from  the  vendor.  Apart  from  clause  15  of  the  conditions  there  is 
no  doubt  that  is  so. 

(1)  (1901)  1  Ch.,  911  ;  (1902)  1  Ch.,  835. 
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[Isaacs  J.  referred  to  Ex  parte  Edwards ;  In  re  Chapman  (1).]  H.  C.  of  a. 

la  that  case  the  money  was  wrongfully  received  by  the  agent, 
and  at  most  it  shows  that  the  agent  might  be  liable  for  money     CHRrariE 
received  on  behalf  of  his  principal,  not  that  the  principal  would    r^binson 

not  be  liable,     (xood  was  not  in  the  position  of  a  stakeholder.       

Clause  15  of  the  conditions  makes  no  difference.  It  was  not 
inoonsiBtent  with  Good's  position  as  agent  for  the  respondent  that 
he  was  to  hold  the  deposit  until  the  happening  of  a  particular 
event.  The  money  once  paid  over  to  Good  was  the  respondent's 
money.  The  appellants  could  not  recover  the  money  from  Good : 
Ellis  V.  GouUon  (2).  The  facts  do  not  support  the  claims  for 
rectification. 

Duffy  K.C.  and  Cohen,  for  the  respondent.     The  intention  of 
the  parties  was  that  the  deposit  should  be  held  by  Good  as  a 
stakeholder,  and,  if  the  written  contract  does  not  carry  out  that 
intention,  it  should  be  rectified.    The  £500,  which  was  in  fact 
reoeived  by  Good,  was  not  received  by  him  under  the  contract  so 
as  to  make  the  respondent  liable  to  repay  it.     In  fact  a  cheque 
was  accepted  by  Good  instead  of  cash,  as  was  provided  by  the 
contract.    That  cheque  was  at  first  dishonoured  but  was  after- 
wards paid.     On  dishonour  of  the  cheque  there  was  an  end  of 
the  conditional  payment,  and  Good  had  no  right  to  take  a  new 
payment   without  reference   to  his  principal,  who  might  have 
chosen  to  put  an  end  to  the  contract.     There  was  a  breach  of  the 
contract  by  the  appellants  before  the  alleged  cancellation,  and 
that  had  the  effect  of  giving  the  respondent  a  right  of  action  and 
&  right  to  treat  the  deposit  as  forfeited.     The  cancellation  did  not 
revest  any  right  to  the  deposit  in  the  appellants. 

The  contract  as  it  stands  entitled  Good  to  hold  the  deposit  as  a 
stakeholder.  The  contract  is  adapted  from  Table  A  to  the  Trans- 
fer of  Land  Act  1890,  the  whole  scheme  being  that  the  appellants 
shall  go  and  look  at  the  property  before  either  party  is  bound.  All 
the  provisions  are  consistent  with  Good  being  a  stakeholder.  Pay- 
ment to  an  agent  is  not  in  fact  payment  to  his  principal,  but  the 
principal  is  estopped  from  denying  that  he  has  been  paid — ^it  is  a 
legal  fiction.    If  money  is  paid  to  a  person,  who  nominally  receives 

(I)  13Q.B.D.,  747,  at  p.  751.  (2)  (1893)  1  Q.B.,  360. 
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H.  C.  OF  A.  it  for  certain  parties,  and  no  contract  eventuates,  the  money  being 

found  in  the  hands  of  that  person  may  be  recovered  from  him : 

Ch»i8tib     WeUs  V.  BirtchneU  (1) ;  English  v.  Gihbs  (2) ;  Abrahams  v.  Wat- 

Robinson     *^^  ^^^*   ^^^  coais  of  the  commission  were  made  costs  in  the  cause, 

and  there  was  no  jurisdiction  to  give  those  costs  to  the  appellant& 


Hayes  in  reply.  The  meaning  of  costs  in  the  cause  is  that 
they  shall  follow  the  event  unless  the  Judge  otherwise  ordera  : 
Urquhart  v.  Macpherson  (4) ;  Lund  v.  Campbell  (5) ;  M'MiUan 
v.  Read  (6),  and  Oroom  v.  Parkinson  (7)  are  opposed  to  WeUs  v. 
BirtchneU  (1). 

[The  following  authorities  also  were  referred  to  during  aign- 
ment : — Farebroiher  v.  Prattent  &  Aitclieson  (8) ;  Gadd  v.  Hough- 
ton (9) ;  Williams  on  Vendor  and  Purchaser,  p.  669  ;  Wright  on 
Principal  and  Agent,  pp.  301, 459 ;  Paice  v.  Walker  (10) ;  EdgM 
V.Day  (11);  Haringtonv.Hoggart (12);  Holland  v.  Rtusell (IS)] 
Powell  V.  Smith  (14) ;  Samuel  v.  NevA>old  (15);  Mackenzie  v.  Cad- 
son  (16) ;  Bentley  v.  Mackay  (17) ;  Cogan  v.  Duffield (18) ;  Johnson 
v.  Donaldson  (19) ;  Hampden  v.  FttZ«/i  (20) ;  Furtado  v.  Luwky 
(21) ;  Edwards  v.  Hodding  (22) ;  Smi^A  v.  Jackson  &  Lloyd{2S) ; 
il7in€«i€y  V.  Muggridge  (24) ;    i)uA»  of  Norfolk  v.  Worthy  (25); 
Norton  on  Deeds,  p.  75 ;   i/eGtA:«  on  Contracts,  4th  ed.,  p.  143 ; 
Smith  on  Master  and  Servant,  5th  ed.,  p.  349  ;  Bru/ner  v.  Moon 
(26) ;  Earl  of  Lonsdale  v.  Church  (27) ;  Z/ord  Salisbury  v.  FiifciTi- 
son  (cited  by  Lord  Eldon  L.C.  in  Zord  Chedworth  v.  Edwards 
(28) ;  ^008671  v.  iJo«e  (29).] 

Cttr.  adv,  vuit 
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Griffith  C.J.    This  is  an  action  brought  by  the  appellants 
Against  the  respondent  for  the  recovery  of  a  sum  of  £500  paid  as 
a  deposit  upon  a  contnvct  for  the  sale  of  a  certain  property  by  the 
respondent  to  the  appellants.     The  property  was  a  large  area  of 
Crown  land  situated  in  the  Northern  Territory  of  South  Australia, 
on  Melville  Island,  and  estimated  to  contain  2,400  square  miles, 
held  under  Crown  leases,  with  a  Jierd  of  buffaloes.     The  price 
was  £3,000,  and  the  teims  of  payment  of  the  purchase  money 
were  set  out  in  the  first  clause  of  a  contract  in  writing,  dated 
24th  January   1905,  as  follows : — "  The  purchase  money  shall 
be  the  sum  of  £3,000  and  the  purchasers  shall  on  the  signing 
hereof   pay   a   deposit  of    £500   to   Mr    Wm.   Good   as   agent 
for  the  vendor  and  pay  the  balance  by  instalments  as  follows, 
viz, : — £^00  on  acceptance  of  title  as  hereinafter  provided  and  the 
balance  by  four  promissory  notes  of  £500  each  with  interest  at 
the  rate  of  £5  per  centum  per  annum  added  to  each  promissory 
note  and  to  be  respectively  dated  at  six,  twelve,  eighteen  and 
twenty  four  calendar  months  from  the  date  hereof  and  shall  sign 
the  subjoined  contract."    Then  followed  conditions  as  to  title  under 
which  the  vendor  undertook  to  make  a  good  title  with  liberty  to 
the  purchasers  to  rescind  under  certain  circumstances,  in  which 
case  they  were  entitled  to  have  the  deposit  repaid.     The  pur- 
chasers were  to  go  to  Port  Darwin  and  thence  to  Melville  Island 
to  inspect  the  property,  and  the  vendor  guaranteed  that  there 
should  be  at  least  10,000  buffaloes  on  the  island,  that  the  island 
was  not  excessively  swampy  inland,  and  that  the  native  inhabit- 
ants were  not  more  than  ordinarily  fierce.      On  the  purchasers 
being  satisfied  on  all  these  points  they  were  to  accept  the  title. 
By  clause  15  of  the  conditions  it  was  provided  that : — "  As  soon 
as  the  said  purchasers  have  accepted  the  title  as  aforesaid  the 
deposit  shall  be  paid  over  to  the  vendor  and  upon  payment  of  the 
further  sum  of  £500  to  the  vendor  "  the  instruments  of  title  were 
to  be  dealt  with  in  a  particular  way.     One   of  the  purchasers 
went  to  Port  Darwin  and  thence  to  Melville  Island  in  accordance 
with  the  terms  of  the  contract,  but,  after  a  partial  inspection,  some 
difficulties  arose,  and  finally  it  was  agreed  that  the  contract  should 
be  rescinded.    That  rescission  was  effected  in  that  part  of  the  coun- 
try on  the  21st  March  1905,  when  these  words  were  written  on 
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H.  t;.  OF  A.  the  original  agreement : — "  The  above  agreement  cancelled  by 
mutual  conaent/'  and  that  was  signed  by  the  parties. 

The  appellants  contend  that,  the  contract  being  rescinded,  they 
became  entitled  to  get  back  their  £500.  So  much  is  not  disputed 
by  the  respondent.  The  appellants  also  contend  that,  on  the 
rescission  of  the  contract,  the  person  to  whom  they  should  look 
for  the  repayment  of  the  deposit  is  privid  facie  the  respondent, 
because,  if  money  is  paid  to  an  agent,  his  principal -is  primarily 
responsible  for  that  money.  No  doubt  that  is  the  general  rule  of 
law.  In  this  contract  Good  is  described  as  the  agent  for  the 
vendor,  and  it  is  provided  that  the  money  is  to  be  paid  to  him  as 
agent  for  the  vendor.  The  appellants  say  that  that  is  sufficient, 
that  the  vendor  has  received  the  money,  that  he  is  no  longer 
entitled  to  keep  it,  and  that  their  cause  of  action  is  complete. 
The  answer  made  by  the  respondent  to  that  is  that  under  clause 
15  it  was  the  duty  of  Good  not  to  pay  over  the  money  to  the 
respondent  until  the  title  was  accepted,  and  that  that  clause  so  far 
controls  the  statement  in  clause  1  that  Good  is  the  agent  of  the 
vendor,  that  it  transmutes  Good's  position  from  that  of  agenfc  for 
the  vendor  to  that  of  a  stakeholder,  who  did  not  hold  the  money 
in  the  capacity  of  agent  for  one  party  rather  than  the  other.  If 
that  be  so,  the  respondent  s  contention  is  sound,  and  that  view 
commended  itself  to  Hodges  J. 

The  general  rule  that  a  principal  is  the  only  person  who  can  be 
sued,  and  that  the  agent  cannot,  is  established  by  the  English  case 
of  Ellis  V.  Goidton  (1),  and  in  accord  with  the  decision  in  that 
case  are  two  decisions  of  the  Supreme  Court  of  Victoria :  ifMU' 
Ian  V.  Brad  (2)  and  Groom  v.  Parkinfton  (3).  That  rule  is 
subject  to  some  exceptions.  In  the  case  of  an  auctioneer  it  has 
been  settled  for  a  long  time  that,  if  a  deposit  is  paid  to  an  auc- 
tioneer, though  paid  to  him  as  agent  for  the  vendor,  he  is  person- 
ally liable.  But  it  has  never  been  suggested  that  in  such  a  case 
the  vendor  is  not  also  liable.  So  that  the  answer  to  the  question 
whether  Good  is  liable  to  repay  the  £500  does  not  conclude  the 
question  whether  the  respondent  is  liable  or  not.  That  thafc  is  the 
ordinary  rule  as  to  an  auctioneer  needs  no  authority.    He  is  in  a 


(1)  (189.3)  1  Q.B.,  350. 

(2)  3  V.L.R.  (L.),  284. 


(3)  10  V.L.R.   (L.),    14;  6  A.L.T., 
171. 
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very  hard  position,  as  was  pointed  out  by  Sir  Thomas  PluTner  H.  C.  of  A. 

•  1007 

V.-C.  in  Smith  v.  Jackson  (1).   He  said  : — "  A  deposit  is  peculiarly 

circnmstanced.   If  the  auctioneer  pays  it  to  the  vendor,  he  does  it 

at  his  peril ;  and  if  the  purchase  is  not  completed,  the  purchaser 

may  recover  it  from  the  auctioneer,  as  appears  from  Burrough  v. 

Shfnner  (2)  and  Maberley  v.  Robbiiis  (3).    If  then  the  auctioneer 

cannot  pay  over  the  deposit  to  the  vendor,  is  he  to  be  considered 

as  his  agent?     The  vendor  is  responsible  for  the  loss,  if  any, 

occasioned  by  the  auctioneer ;  that  was  determined  in  FenUnx  v. 

Browne  (4),  in  which  case,  the  Master  of  the  Bolls  says  : — *  Upon 

a  sale  by  auction  the  vendor  determines  who  is  to  receive  the 

deposit.    The  auctioneer  is  not  a  stakeholder  of  the  purchaser  ;  at 

least  not  of  his  choice.     If  he  were  a  stakeholder  for  both  parties, 

either  would  have  a  right  to  propose  to  change  such  stakeholder  ; 

and  the  party  refusing  takes  upon  himself  the  risk.'  "    And  again 

shortly  afterwards  the  same  learned  Vice-Chancellor  in  Anniesley 

V.  Muggridge  (6)  said : — "  Pending  the  dispute  as  to  the  title,  all 

the  risk  respecting   tlie  deposit   rests   with   the   vendor : — For 

though  the  auctioneer  is,  to  a  certain  degree,  a  stakeholder  for 

vendor  and  vendee,  yet  so  far  as  respects  any  risk  as  to  the 

deposit,  the  auctioneer  is  considered  as  the  agent  only  of  the 

vendor.     I  lately  had  occasion  to  consider  this   subject,  on  a 

qaestion  made,  as  to  interest  upon  a  deposit :  (Smith  v.  Jackson 

(6)  ).     The  deposit  is  the  vendor's  money ;  and  the  risk  belonging 

to  it  is  his."      So  that  the  fact  that  an  auctioneer  may  be  sued 

for  a  return  of  a  deposit  in  no  way  concludes  the  question  so  as 

to  show  that  the  vendor  cannot  be  sued.   The  case  of  an  auctioneer 

is  one  of  the  rare  cases  in  which  an  agent  is  personally  liable  as 

well  as  his  principal.      The  question,  then,  is  whether  the  words 

in  clause  15  so  far  control  the  general  rule  that  the  principal  is 

liable,  as  to  show  that  in  this  case  Good  was  not  really  the  agent 

of  the  vendor,  but  was  a  stakeholder  standing  in  an  independent 

position,  and  holding  the  money  paid  as  a  deposit  to  be  paid  by 

Wm  either  to  the  appellants  or  to  the  respondent  according  as 

the  event  should  happen.     The  words  of  clause  1  are  clear  and 


(1)  1  Madd.,  618,  at  p.  620. 

(2)5Barr.,2639. 

(3)  STaant.,  625. 


(4)  14  Ve«.,  160. 

(5)  I  Madd.,593,  atp.  596. 

(6)  1  Madd.,  618. 
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unambiguouH,  and  the  matter  appears  to  me  a  mere  question  of 
construction*     I  am  unable  to  say  that  in  any  view  of  the  case 
the  words  in  clause  15  are  such  as  to  put  Good  in  a  difierent 
position  from  tliat  of  an  auctioneer  imder  ordinary  circumstances. 
If  the  effect  of  clause  15  were  that  Good  was  the  agent  of  both 
parties  and  not  the  agent  of  the  vendor  to  receive  the  money  as 
stated  in  clause  1,  a  different  result  would  follow.      But  all  that 
clause  15  says  in  express  words  is  what  happens  under  the  law 
in  regard  to  an  auctioneer  in  ordinary  circumstances,  and  I  do 
not  think   Good   is  in  any  stronger  position   than  that  of  an 
auctioneer.      I  am  therefore  of  opinion  that,  whether  Good  is  or 
is  not  liable  to  repay  the  £500  to  the  appellants,  the  respondent 
ia   There  is  another  way,  perhaps,  of  arriving  at  the  same  result 
Clause  15  may  be  regarded  as  a  colIatei*al  promise  by  the  vendor 
that  he  will  leave  the  deposit  in  the  hands  of  a  designated  person 
resident  in  Victoria  for  a  specified  time.     Or  possibly  it  may  be 
regarded  as  a  term  of  the  agency  between  the  vendor  and  the 
agent  to  whom  the  money  is  paid  that  that  agent  shall  not  be 
called  upon  to  pay  the   money  over  to  his  principal  until  the 
happening  of  a  certain  event.    Possibly  it  also  imports  an  implied 
promise  by  the  agent  on  his  own  behalf  to  the  purcliaser  that  he 
will  not  do.     But  all  that  is  quite  consistent  with  the  agent  being 
the  agent  of  the  vendor.      The  value  of  such  a  promise  as  sug- 
gested made  by  the  vendor  may  be  great  or  little.     The  damages 
for  the  breach  of  it  would  be  quite  different  from  the  amount  of 
the  deposit.    If,  instead  of  the  thing  deposited  being  money  it  had 
been  a  valuable  security,  this  would  be  obvious.     I  am  of  the 
opinion,  therefore,  that  the  words  in  claase  15  do  not  qualify  the 
unambiguous  words  of  clause  1,  and  that  the  maxim  of  responidM 
superior  applies. 

Another  defence  to  the  action  was  set  up  by  the  respondent  by 
way  of  counterclaim.  He  claims  to  have  the  contract  rectified 
by  getting  rid  of  the  words  "  as  agent  for  the  vendor  "  in  clause 
1.  It  is  not  necessary  to  go  into  detail  with  regard  to  this  claim. 
There  is  no  doubt  that  the  words  "  shall  be  paid  to  Good  &s  agent 
for  the  vendor  "  in  clause  1  were  put  in  with  the  full  knowledge 
of  both  parties ;  they  were  the  exact  words  they  intended  to 
use.      Whether  they  had  an  exact  knowledge  of  the  legal  effect 
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of  those   words,  or  apprehended  the  consequences  that  would   H.  C.  of  a. 
follow    from   those   words,   is  immaterial.     Apart  from  that,  I 
think  there  is  nothing  whatever,  even  -on  the  respondent's  own     christih 
version,  to  raise  a  shadow  of  a  claim  to  rectification.  Robinson. 

There  is  also  a  claim  for  I'ectification  of  what  is  called  the 
cancellation  of  the  agreement,  that  is,  the  memorandum  of  can- 
cellation or  rescission,  by  substituting  another  agreement  which 
it  is  said  the  parties  entered  into.     It  is  said  that  the  original 
agreement  was  to  endorse  the  memorandum  of  cancellation  on 
the  contract  as  a  sort  of  fictitious  document,  to  be  used  to  enable 
the  respondent  to  get  the  instruments  of  title  back  from  the 
bank  in  which  they  had  been  lodged  under  the  contract.     That 
is  a  suggestion  which  is  not  supported  by  any  evidence  whatever. 
In  the  course  of  the  argument  I  suggested  the  case  of  an 
ordinary  sale  of  land  by  an  auctioneer  with  a  deposit  paid  to 
him.    Afterwards,  the  sale  goes  off,  or  the  contract  is  rescinded  by 
mutual  consent  of  the  vendor  and  purchaser  without  reference  to 
the  auctioneer.     I  suggested  that  in  a  case  of  that  kind  the  pur* 
chaser  would  clearly  be  entitled  to  recover  the  deposit  from  the 
vendor.     I  do  not  think  any  answer  has  been  given  to  that 
position,  and  I  think  the  position  here  is  the  same.     I  am  there- 
fore of  opinion  that  this  appeal  should  be  allowed. 

O'Connor  J.    I  am  of  the  same  opinion.     The  case  differs  in 

no  way,  except  for  the  special  provisions  of  clause  15,  from  the 

oixlinary  case  of  a  contract  for  the  sale  of  land  with  stock  upon 

it,  which  h&s  been  rescinded,  and  in  respect  of  which  a  deposit 

has  been  paid  to  the  vendor.     In  this  case  the  deposit  was  paid 

to  Good,  who  brought  the  parties  together,  and  who  is  described 

in  clause  1  of  the  conditions  of  sale  as  agent  for  the  vendor.     It 

is  not  denied  that,  in  the  circumstances  that  have  arisen,  the 

appellants   liaving  paid   £500   to   Good   for   which   they   have 

received  no  consideration,  and  the  contract  having  been  rescinded, 

are  entitled   to  recover  their  money  from  some  one.     But  the 

respondent,  the  vendor,  contends  that  it  is  not  from  him  the  money 

is  to  be  recovered,  but  from  his  agent.    Now,  that  is  a  result 

of  a  contract  and  its  cancellation  which  does  not  ordinarily  occur; 

bat  it  is  said  that  that  result  must  occur  in  this  case  because 
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H.  C.  OF  A.  of  the  special  nature  of   this  contract.      The   first  clause  in 
express  language  provides  that  the  deposit  of  £500  shall  be  paid 
to  Good  as  agent  for  tha  vendor ;  as  to  the  legal  effect  of  that 
provision  there  can  be   no  doubt.     It  is   hardly   necessary  to 
cite  authorities  upon  the  question,  but  it  may  be  worth  while 
to  refer  to  some  words  of  Bowen  L.J.'s  judgment  in  EUi$  v. 
Goidton  (1)  which  describe  very  concisely  the  position  where 
money  is  paid  under  the  circumstances  specified   in  clause  1. 
He  says : — "  When  a  deposit  is  paid  by  a  purchaser  under  a 
contract  for  the  sale  of  land,  the  person  who  makes  the  pay- 
ment may  enter  into  an  agreement  with  the  vendor  that  the 
money  shall  be  held  by  the  recipient  as  agent  for  both  vendor 
and  purchaser.      If  this  is  done,  the  person   w^ho   receives  it 
becomes  a  stakeholder,  liable,  in  certain  events,  to  return  the 
money  to  the  person  who  paid  it.      In  the  absence  of  such  agree- 
ment, the  money  is  paid  to  a  person  who  has  not  the  character  of 
a  stakeholder  ;  and  it  follows  that,  when  the  money  reaches  his 
bands,  it  is  the  same  thing  so  far  as  the  person  who  pays  it  is 
concerned  as  if  it  had  reached  the  hands  of  the  principal."    That 
is  to  say,  in  such  a  case  the  ordinary  rule  of  principal  and  agent 
applies,  and  the  money  which  has  been  received  by  a  man's  agent 
is  treated  as  if  it  had  been  received  by  himself.     Such  must  be 
the  effect  of  clause  1  of  the  contract  unless  its  operation  has  been 
modified  by  clause  15.     The  latter  clause  provides  that  as  soon  as 
"  the  deposit  shall  be  paid  over  to  the  vendor  and  upon  payment 
of  the  further  sum  of  £500  to  the  vendor  and  making  of  the  said 
promissory  notes"  the  documents  of  title  and  the  promissory 
notes  shall  be  lodged  in  a  certain  bank.     The  words  "  as  soon  as 
the  purchasers  have  accepted  title  "  is  explained  in  the  contract 
to  mean  "  as  soon  as  the  purchasers  have  inspected  the  property 
and  satisfied  themselves  that  it  is  up  to  the  guarantee  in  clause 
12."     On  the  face  of  it  there  is  no  obligation  thereby  imposed  on 
the  agent  to  pay  over  the  money,  nor  anything  inconsistent  with 
the  legal  position  brought  about  by  his  receipt  of  the  money  bs 
agent  for  the  vendor  under  clause  1.     But,  it  is  said,  that  from 
clause  15  a  contract  must  be  implied  under  which  Good  is  to  bold 
the  money  as  agent  for  the  purchasers  as  well  as  for  the  vendor. 

(1)  (1893)  1  Q.B.,  850,  at  p.  352. 
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agent  and  the  purchasers  is  that  the  agent  shall  not  pay  over  the       ^ ]^ 

deposit  to  the  vendor  until  title  has  been  accepted.    That  is  a  very     c'hristib 
different  thing  from  an  agreement  that  the  agent  shall  hold  it  for    pob,^jJson. 
the  purch|bsers.    If  it  is  to  be  taken  that  that  clause  does  create  a 
contractual  relation  between  Good,  the  agent,  and  the  purchasers, 
the  only  contractual  relation  that  can  be  spelled  out  is  that  Good 
undertakes  that  he  will  not  pay  over  this  money  to  the  vendor 
until  a  certain  event  has  happened.    The  only  damages  that  could 
be  recovered  for  the  breach  of  a  contract  of  that  kind  would  be 
the  amount  of  loss  if  any  which  could  be  shown  to  have  occurred 
by  reason  of  the  payment  of  the  money  to  the  vendor.     In  fact 
the  money  had  never  been  paid  over  to  the  vendor,  and  it  is 
hard  to  see  how  a  cause  of  action  such  as  I  have  mentioned 
could  arise  upon  the  facts.     In  regard  to  any  implication  from 
clause  15  of  a  contract  between  the  agent  and  the  purchasers 
that  he  should  hold  the  money  for  them,  I  am  entirely  unable 
to  agree  with  the  learned  Judge  of  the  Court  below.     Clause 
15  therefore  does  not  give  the  purchasers  any  right  of  action 
against  the  agent.    Their  rights  are  against  the  principal.    Other- 
wise they  would  be  placed  by  the  contract  in  the  extraordinary 
position  of  being  obliged  to  pay  the  £500  to  the  agent,  and,  in  the 
event  of  the  contract  falling  through,  would  be  unable  to  recover 
that  deposit  either  from  principal  or  agent.     It  can  hardly  be 
supposed  it  was  intended  that,  in  a  contract  of  this  kind,  the 
provisions  of  clause  15  would  so  operate  to  cut  down  the  plain 
meaning  of  clause  1. 

It  is  of  coui'se  necessary,  in  construing  the  contract,  to  endeavour 
to  bring  about  some  kind  of  agi'eement  and  coherence  between 
these  two  clauses.  Hodges  J.  has  endeavoured  to  do  so.  He  sees 
that,  if  any  meaning  is  to  be  given  to  clause  1,  Good  must 
be  treated  as  at  some  time  holding  the  money  on  behalf  of 
the  vendor,  and  his  decision  is  that  that  time  does  not  arrive 
until  the  acceptance  of  title  by  the  purchasers.  Not  until  then, 
he  says,  does  Good  hold  on  behalf  of  the  vendor.  The  difficulty 
in  the  way  of  that  construction  is  that  it  does  not  give  full  value 
to  clause  15,  because,  during  the  whole  period  from  the  time 
the  money  is  paid  to  Good  until  acceptance  of  title,  including 
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H.  C.  or  A.  the  period  of  inspection  of  the  property  during  which  the  con- 
^__^       tract  might  come  to  an  end,  the  purchasers  are  in  the  position  of 
Christie     having  nobody  from  whom  they  can  recover  their  deposit  in  the 
Robinson     ®^'^^^  <>f  the  contract  falling  through.     That  cannot  be  the  mean- 
ing of  the  contract.     There  is  one  way  only  of  construing  the 
contract  so  as  to  harmonize  both  clauses.     It  is  this.    The  vendor 
stipulates  in  clause  1  that  the  money  shall  be  paid  into  the  hands 
of  his  agent.     As  soon  as  it  is  so  paid  it  becomes  the  vendors 
money.     But  he  stipulates  by  clause  15  that  he  will  leave  that 
money  of  his  in  the  hands  of  the  agent  until  after  acceptance  of 
title.     That  binds  him  to  leave  it  in  his  agent's  hands  to  be 
operated  upon  for  the  purchasers'  benefit  in  any  way  the  law 
enables  it  to  be  dealt  with.     One  way  suggested  in  argument  is 
by  writ  of  foreign  attachment.     Another  way  in  which  it  might 
be   reached   is   by  garnishee  proceedings.      If  judgment  were 
recovered  against  the  vendor  for  the  amount  of  the  deposit,  the 
money  could  be  attached  in  the  hands  of  the  agent.     It  is  not 
necessary  to  inquire  what  the  parties  had  in  their  minds  as  to 
the  mode  in  which  the  money  might  be  used  to  the  purchasers' 
advantage.     It  is  beyond  doubt  that  leaving  the  money  in  the 
hands  of  the  agent  pending  the  completion  of  the  contract  would 
be  a  substantial  benefit  to  the  purchasers,  and  I  think  it  is  the 
benefit   which  this  contract  intended  to  confer  upon  them  by 
clause  15.     The  words  of  the  clause  imply,  not  only  a  prohibition 
against  the  agent  paying  over  the  money  to  the  vendor  until  a 
certain  event  happens,  but  it  equally  prohibits  the  vendor  receiv- 
ing the  money  from  his  agent  until  that  event  happens.    By  this 
construction    the   operation   of  every   part  of  the   contract  is 
secured.     The  money  is  paid  by  the  purchasers  into  the  hands 
of  the  vendor's  agent.     It  becomes  the  vendor's  money  and  the 
vendor  is  responsible  for  it.     In  the  event  of  the  contract  coming 
to  an  end,  the  vendor  must  return  it  to  the  purchasers.    During 
the  progress  of  the  contract,  until  acceptance  of  title  takes  place, 
the  vendor  undertakes  that  that  money  of  his  in  the  hands  of 
his   agent  shall  remain  there,  and  shall  not  be  dealt  with  by 
himself.     That,  I  think,  is  the  meaning  of  the  contract,  and,  in 
the  events  that  have  happened,  rea^iing  the  contract  as  a  whole, 
it  leaves  the  vendor  liable  to  the  purchasers  for  the  deposit  which 
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his  agent  has  received,  and  they  are  entitled  to  sue  the  vendor   H.  C.  of  A. 
for  it  in  the  form  of  an  action  for  money  had  and  received. 

With  regard  to  the  claim  for  rectification,  I  shall  only  say  that 
I  entirely  concur  with  the  judgment  of  my  learned  brother  the 
Chief  Justice.  I  think  there  is  nothing,  either  on  the  facts  or  on 
the  construction  of  the  agreement,  to  bring  the  vendor  within 
the  rule  virhich  entitles  the  Court  to  interfere  by  rectifying  con- 
tracts. On  these  grounds  I  am  of  opinion  that  the  appeal  should 
be  allowed. 


COonnor  J. 


Isaacs  J.  read  the  following  judgment.  The  defendant's 
various  claims  for  rectification  are  not  in  my  opinion  sustained 
by  the  evidence,  and  the  case  must  be  determined  by  the  effect  of 
the  written  contract. 

I  have,  however,  the  misfortune  to  differ  as  to  this  part  of  the 
caae  from  my  learned  colleagues,  and  I  regret  that  I  have  not  been 
able  to  come  to  the  same  views  on  a  question  of  such  general 
importance  as  the  common  form  of  contracts  for  the  sale  of  land. 
But,  in  my  opinion,  the  judgment  of  Hodges  J.  was  correct  and 
should  be  affirmed. 

The  plaintiffs'  claim  is  for  money  received  and  nothing  else. 
For  reasons  to  be  presently  stated,  it  appears  to  me  impossible, 
consistently  with  justice,  to  substantially  transform  the  claim  at 
this  stage  into  an  action  of  a  totally  different  character. 

In  order  to  enable  the  plaintiffs  to  succeed  in  an  action  for 
money  received  it  is  essential  to  prove  the  defendant's  receipt  of 
the  money.  He  may  have  received  it  personally  or  by  an  agent. 
But  if  it  is  alleged  that  the  receipt  was  by  the  hands  of  an  agent, 
it  must,  as  I  understand,  be  shown  that  the  money  was  under  the 
control  or  direction  of  the  principal  so  that  he  either  had,  or  could 
on  demand  have  had  the  money  or  its  equivalent.  On  this  ground 
Ix)rd  EUerdxn'ough  decided  the  case  of  the  Duke  of  Norfolk  v. 
W(yrthy{l). 

The  contract  in  the  present  case  was  a  private  sale  made 
personally  by  the  plaintifib  as  purchasers  and  the  defendant  as 
vendor.  The  only  material  clauses  are  the  first  and  the  fifteenth. 
The  first  clause  provides : — "  The  purchase  money  shall  be  the 
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H.  C.  OF  A.   jjuHi  Qf  £3^000  and  the  purchasers  shall  on  the  signing  hereof 
,^\       pay  a  deposit  of  £500  to  Mr.  William  Good  as  agent  for  the 
Christik     vendor,"  &c. 

HoBiMsoN.  ^^  ^^**'  clause  stood  unqualified  as  to  the  terms  upon  which  the 
deposit  was  paid,  it  would  fall  within  the  case  of  Ellis  v.  Goultcn 
(1).  In  that  case  the  sale  was  by  auction,  but  the  conditions  of 
sale  required  the  purchaser  to  pay  a  deposit  to  the  vendor's 
solicitor  "  as  agent  for  the  vendor  and  on  account  of  the  vendor." 
There  was  no  word  in  the  conditions,  nor  any  circumstance  to 
modify  the  condition  of  payment  referred  to,  and  it  was  the  plain 
duty  of  the  solicitor  to  pay  over  or  account  for  the  money  to  his 
principal  the  instant  he  was  called  upon  to  do  so.  Lord  Esher 
M.R.  pointed  out  in  the  Law  Reports  (2)  that  there  was  nothing 
in  the  circumstances  to  raise  any  trust  between  the  plaintiff  and 
the  solicitor,  and  he  said  : — "  There  was  no  relation  of  principal 
and  agent,  and  no  bailment  as  between  the  plaintiff  and  Jacksoa" 
In  the  same  report  Bowen  L.J.  said  (3) : — "  It  is  the  same  thing 
so  far  as  the  person  who  pays  it  is  concerned  as  if  it  had  reached 
the  hands  of  the  principal.  If  so,  it  is  impossible  to  treat  money 
paid  under  these  circumstances  and  remaining  in  the  hands  of  the 
agent  as  there  under  any  condition  or  subject  to  any  trust  in 
relation  to  the  payer." 

It  is  apparent  that,  if  the  money  liad  been  held  by  the  solicitor 
under  some  condition  in  relation  to  the  payer,  the  opinion  of  the 
learned  Lord  Justice  would  have  been  different.  His  opinion  is 
more  fully  reported  in  the  Law  Jowmal,  which  differs  not  in  sub- 
stance, but  is  more  explicitly,  and,  perhaps,  more  clearly  expressed. 
The  importance  of  the  case  justifies  me  in  quoting  his  words  (4):— 
"  When  upon  a  sale  of  land  a  deposit  is  paid  by  the  purchaser, 
which  is  to  be  returned  if  the  sale  goes  off,  the  purchaser  may 
stipulate  that  the  person  to  whom  the  deposit  is  paid  shall  hold 
it,  not  merely  as  the  agent  of  the  seller,  but  subject  to  terms  as 
regards  the  purchaser  himself;  and  where  that  is.  done,  it  con- 
verts the  person  to  whom  the  deposit  is  paid  into  a  stakeholder. 
But  where  no  sucli  special  agreement,  express  or  implied,  is  made, 

(1)  (1893)  1  Q.B.,  350  ;  62  L.J.Q.B.,  (3)  (1893)  1  Q.B.,  .350,  at  p.  353. 
232.  (4)  62  L.  J.Q.  B.,  232,  at  p.  2S5. 

(2)  (1893)  1  Q.B.,  350,  at  p.  352. 
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and  the  deposit  is  simply  paid  to  the  agent  or  solicitor  of  the  ^-  ^'  ®'  '^• 

vendor,  he  is  not  a  stakeholder  at  all,  but  merely  the  agent  of 

the  seller  ;  and  it  follows  that  the  moment  the  money  reaches  his     Christie 

hands  it  is  the  same  thing,  so  far  as  the  person  who  pays  it  is    RQ^JJisoN. 

concerned,  as  if  it  had  reached  the  hands  of  the  principal — that 

is  to  say,  the  vendor — and  the  payment  is  in  law  payment  to  the 

vendor.     If  so,  it  is  impossible  to  treat  the  money  which  remains 

in  the   hands  of  the   agent  as  there  under  any  condition,  or 

subject  to  any  trust  as  regards  the  purchaser.     The  counsel  for 

the  plaintiff  was  unable  to  resist  the  stress  of  authority  that  the 

solicitor  to  the  vendor,  unless  the  contrary  is  agreed  upon,  is  the 

agent  of  the  vendor  to  receive  the  deposit  on  his  behalf,  and  is 

not  a  stakeholder."      But  that  case,  which  is  strenuously  relied 

upon  for  the  plaintiffs,  seems  to  me  to  have  no  relevancy  except 

as  a  contrast  to  the  present  case.      What  was  absent  from  the 

contract  in  Ellis  v.  Goidton  (1)  is  expressly  made  part  of  the 

contract  here.   Clause  15  says : — "  As  soon  as  the  purchasers  have 

accepted  the  title  as  aforesaid  the  deposit  shall  be  paid  over  to 

the  vendor  "  &c. 

For  my  part  I  cannot  imagine  any  doubt  as  to  the  meaning  of 
this  provision.  Until  title  is  accepted,  the  deposit  is  to  remain  in 
the  hands  of  Good,  and  then,  and  not  till  then,  is  it  to  be  paid 
over  to  the  vendor.  Up  to  the  moment  of  acceptance  of  the  title, 
the  vendor  had  no  vestige  of  right  to  get  that  deposit  into  his 
hands — he  could  not  control  its  possession,  he  could  not  recover 
it  Any  arrangement  between  him  and  Good  by  which  it  should 
pass  into  the  vendor's  hands  would  have  been  a  distinct  fraud 
upon  the  purchasers.  Whatever  Good's  agency  meant,  it  clearly 
did  not  extend  to  handing  that  money  over  to  Robinson  except  in 
one  event.  Robinson  then  was  in  this  position.  He  never  in  fact 
received  a  penny  of  the  money ;  in  the  events  which  happened  he 
never  became  entitled  to  receive  a  penny  of  it.  How  then  can  he 
be  treated  as  having  received  it  ?  Duke  of  Nmfolk  v.  Worthy  (2) 
does  not  support  such  a  claim;  nor  does  Ellis  v.  Goultmi  (1). 
Edgell  v.  Day  (3),  also  relied  upon  for  the  plaintiffs,  is  essentially 
different  from  this  case.     The  conditions  there  baldly  provided 

(I)  (1893)  1  Q.B.,  350.  (2)  1  Camp.,  337. 

(3)  L.R.  1  C.P.,  80. 
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H.  C.  OF  A.  that  the  deposit  should  be  paid  to  the  defendant "  as  agent  for  the 
*'       vendor."   The  vendor's  executrix  claimed  to  have  the  deposit  paid 
Christ»     over  to  her ;  the  defendant  refused  on  the  ground  that  he  was 
Robinson     ©^^^1*^1©^  to  retain  it  until  completion  of  the  purchase.     The  con- 
tract contained  no  provision  for  retention,  and  on  this  ground  the 
plaintiff  succeeded.      Erie  C.J.  said  (1) : — "He  (the  defendant) 
clearly  owes  no  duty  to  the  purchaser."     Willes  J.  said  the  con- 
dition was  "  the  same  as  if  it  had  been  provided  that  the  deposit 
should  be  paid  into  some  bank  to  the  account  of  the  vendor." 
His  Lordship's  simile  meant,  of  course,  that  the  vendor  could 
have  immediately  drawn  out  the  money  and  spent  it. 

That  case  also  seems  to  stand  in  marked  contrast  tp  the  one 
now  under  consideration.  Sut  there  are  other  cases  which  bear 
a  strong  analogy  to  the  present  instance  in  point  of  principle. 

In  Edwards  v.  Hodding  (2),  an  auctioneer  received  a  deposit 
on  property  sold  by  auction,  and  actually  paid  the  deposit  over  to 
his  principal.  But  he  paid  it  over  with  knowledge  that  there 
were  objections  to  the  title,  and  was  held  liable  to  repay  the 
deposit  to  the  purchaser.  Chamhre  J.  said  (3)  : — "  This  is  not  an 
absolute  payment  by  the  plaintifl*  to  the  defendant  as  the 
vendor  8  agent,  but  a  conditional  payment ;  or,  as  it  is  more 
properly  called,  a  deposit.  The  defendant  receives  it,  knowing 
the  condition,  that  there  should  be  a  good  title ;  and  he  knows 
that  that  condition  is  not  performed :  he  nevertheless  takes  on 
himself,  with  this  knowledge,  to  pay  over  the  money,  which  he 
was  not  wan'anted  in  doing;  and  therefore  the  judgment  must 
be  for  the  plaintiff."  In  the  report  of  the  same  case,  but  on  the 
application  for  the  rule  nisi,  Gibbs  C.J.  says  (4)  : — *'  Has  it  ever 
been  decided  that  an  auctioneer  is  at  liberty  to  pay  over  the 
money  immediately  ?  It  is  not  paid  to  him  for  the  use  of  the 
principal,  but  it  is  placed  in  his  hands  as  a  deposit,  to  be  paid 
over,  when  his  principal  shall  have  made  out  a  good  title.  What 
situation  would  the  purchaser  be  in,  if  this  were  otherwise  ?  He 
goes  to  the  auctioneer,  as  to  a  solvent  person,  often  without 
knowing  who  is  the  vendor,  on  the  faith  that  a  good  title  will 
be  made :   and  if   the  auctioneer  might  pay  over  the  deposit 

(1)  L.R.  1  C.P.,  80,  at  p.  85.  (3)  5  Taunt.,  815,  at  p.  820. 

(2)  5  Taunt.,  815.  (4)  1  Marsh.,  377,  at  p.  379. 
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immediately,  great  fraud  would  be  practised."  So  also  pei*  Erie  H.  C.  of  A. 
C.J.  in  HoUcviid  v.  Ruaadi  (1).  When  this  contract  is  looked  at, 
every  word  uttered  by  these  learned  Judges  seems  applicable. 
An  island  at  the  other  end  of  this  Continent  is  purchased,  as  to 
which  important  representations  are  made,  verifiable  only  after 
inspection  and  at  a  considerable  distance  of  time ;  specific  direc- 
tions  are  given  that  the  money  is  to  remain  in  Good's  hand  until 
the  title  is  examined  and  the  island  inspected,  and  yet  it  is  urged 
that  the  vendor  could,  immediately  the  deposit  was  lodged,  have 
successfully  demanded  it  from  the  depositary.  It  may  be  observed 
that  in  HwsfaU  v.  Hanidley  (2),  the  ground  on  which  Edioarda  v. 
Hodding  (3)  was  decided  was  approved. 

It  therefore  seems  to  me  that  Good  received  the   money — 

though  as  the  defendant's  agent — yet  not  "  entirely  as  agent  for 

the  vendor  "  (per  Keating  J.  in  EdgeU  v.  Day  (4),  and  Bowen 

LJ.  in  EUi8  v.  OouUon  (5) ),  and  upon   the   express  condition 

that  it  was  to  be  held  until  title  was  accepted ;  that  he  obtained 

it  by    a    tripartite    arrangement  between    the    plaintiffs,  the 

defendant  and   himself;  and   whether  his  relation  towards  the 

plaintifiTs  in  this  regard  be  called  a  contract,  a  bailment,  or  a 

trust,  is  immaterial,  because  it  certainly  created  a  duty  in  him  to 

retain  the  deposit  until  the  event  happened  which  would  entitle 

the  defendant  to  have  the  money,  a  duty  in  the  plaintifiTs  to  leave 

it  there  in  the  meantime,  and  a  corresponding  duty  in  the 

defendant  not  to  demand  it  before  the  plaintifis  had  accepted 

title.    Lord  St  Leona/rda  states  the  rule  thus : — "  Where  a  man  is 

completely  the  agent  of  the  vendor,  a  payment  to  him  is  in  law 

a  payment  to   the  principal "  :   8itgden*8    Vendors  avd  Pur- 

clidderSy  14th  ed.,  p.  53.     Title  never  was  accepted.    The  contract 

was  cancelled   by  mutual  consent.      No    fault    of  either  the 

plaintifis  or  the  defendant  can  be  looked  upon  as  the  cause  of  the 

contract  going  ofif,  and  therefore  it  becomes  in  this  action  a  simple 

question  as  to  whom  the  depositary  should  hand  the  money. 

What  is  his  duty  when  that  moment  arrives  ?    It  is  manifest  the 

money  is  not  the  agent's,  and  he  cannot  retain  it  for  himself.   The 


(1)  4  B.  &  S.,  U,  at  p.  17. 

(2)  8  Taunt.,  136. 

(3)  5  Taunt.,  815. 


(4)  L.R.  1  C.P.,  80. 

(5)  62  L.  J.Q.B.,  232,  at  p.  235. 
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H.  C.  or  A.  vendor  s  conditional  right  to  it  has  ceased,  for,  if  it  would  have 
been  improper  to  pay  it  over  to  him  while  the  contract  subsisted, 
it  must  be  unquestionably  wrong  to  hand  it  to  him  after  the  con- 
tractual obligation  is  dissolved.  Justice  leaves  no  other  course  open 
than  to  return  it  on  demand  to  the  payer  whose  condition  of  deposit 
has  become  impossible.  Good  was,  by  the  express  words  of  the 
contract,  precisely  in  the  same  position  as  by  implication  of  law 
the  auctioneer  w^as  m  in  HaHngton  v.  Ho(f<jart  (1),  of  whom 
Parke  J.  said : — "  It  appears  to  me  that  the  situation  of  an 
auctioneer  is  this :  He  receives  a  sum  of  monev,  which  is  to  be 
paid  in  one  event  to  the  vendor,  that  is,  provided  the  purchase  is 
completed  ;  and  in  the  other,  if  it  is  not  complete,  to  the  vendee: 
he  holds  the  money,  in  the  meantime,  as  stakeholder ;  and  he  is 
bound  to  keep  it,  and  pay  it  over,  upon  either  of  those  events, 
immediately."  It  is  not  that  he  is  arbitrarilj"  styled  "  stake- 
holder," and  then  that  certain  obligations  attach  to  him,  it  is 
because  the  law  first  attaches  certain  just  obligations  to  him,  and 
then  by  force  of  these  he  is  for  convenience  termed  a  stakeholder. 
The  same  obligations  attach  here  to  Good,  in  my  opinion,  by 
reason  of  the  veiy  words  of  the  bargain,  he,  like  the  auctioneer, 
is  agent  for  the  vendor  for  one  purpose,  but  only  conditionally, 
and  by  rea«son  of  clause  15  he  becomes  conditionally  agent  or  bailee 
for  the  purchaser.  Until  payment  over  to  the  vendor  clauses  1 
and  15  both  describe  the  £500  as  a  "  deposit "  oply,  and  not  as 
purchase  money.     This  construction  gives  effect  to  both  the  first 


•  /!•  » 


and   the   fifteenth    clauses   of  the   agreement.      The 
argument  ignores  the  latter. 

Edwards  v.  Hodding  (2)  is  an  authority  tliat  the  plaintiffs 
could  recover  the  money  from  Good.  Story  on  Agency,  sec.  300, 
lays  down  the  doctrine  as  follows : — "  If  a  party,  who  has  paid 
money  to  an  agent  for  the  use  of  his  principal,  becomes  entitled 
to  recall  it,  he  may  upon  notice  to  the  agent,  recall  it,  provided 
the  agent  has  not  paid  it  over  to  his  principal,  and  also 
provided  no  change  has  taken  place  in  the  situation  of  the 
agent  since  the  payment  to  him,  before  such  notice." 

No  change  by  payment  or  accountancy  has  in  fact  taken  place, 


(1)  1  B.  &  Ad.,  577,  at  p.  588. 


(2)  5  Taunt.,  815. 
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nor,  as  I  view  the  situation,  could  it  honestly  and  lawfully  have   H.  C.  of  a. 
taken  place.  ^^'^• 

I  cannot  therefore  see  how  any  claim  for  money  received  could 
have  been  successfully  opposed  by  Good  or  can  possibly  be  main- 
tained against  Robinson. 

But  it  is  said  that,  conceding  a  claim  for  the  deposit  as  money 
received  could  be  sustained  against  Good,  the  claim  can  equally 
be  maintained  against  Robinson. 

There  are  certain  well  known  circumstances  in  which  a  vendor 
may  be  called  upon  to  repay  to  a  purchaser  the  amount  of  his 
deposit,  although  paid  to  a  stakeholder.      The  subject  is  con- 
sidered and  dealt  with  by  Sir  John  EomiUy  M.R.  in  Rowe  v. 
May  (1).     His  Honor  said  : — "  Where  a  purchaser  pays  a  deposit 
on  his  purchase  money  to  the  auctioneer,  and  it  is  lost,  on  whom 
does  the  loss  fall  ?      If  the  matter  goes  off,  because  the  vendor 
cannot  make  a  good  title,  it  is  the  vendor's  duty  to  repay  the 
deposit,  and  the  loss  occasioned  by  the  non-completion ;  and  in 
case  an   action  were   brought  against  him   for  breach   of  the 
contract,  the  amount  of  the  deposit  not  repaid  would  be  part  of 
his  loss,  and  the  purchaser  would  be  entitled  to  add  it  to  the 
damages ;  so  if  the  contract  be  completed,  and  the  deposit  cannot 
be  recovered  from  the  auctioneer,  who  for  this  purpose  is  the 
agent  of  the  vendor,  it  will  be  the  vendor's  loss,  and  not  that  of 
the  purchaser." 

This  passage  indicates  that  the  law  does  not  in  such  a  case 
treat  the  deposit  as  money  received  by  the  vendor  so  as  to  be 
recoverable  as  such ;  and  that  it  is  only  recoverable,  if  at  all,  as 
part  of  damages  where  the  purchase  goes  off  through  the  vendor's 
default,  and  that  loss  of  the  deposit  must  be  proved.  Even  then  if 
the  title  is  only  doubtful,  the  purchaser,  though  he  may  rescind, 
cannot,  it  seems,  get  back  his  deposit :  See  per  Idndley  L.  J.  in 
ScUinghaTn  Patent  Brick  and  Tile  Co.  v.  Butler  (2). 

Reference  to  the  earlier  cases  of  Smith  v.  Jackson  (3) ;  Annealey 
V.  Muggridge  (4) ;  and  Fenton  v.  Browne  (5)  will  show  that  the 
vendor's  responsibility  for  the  deposit  in  the  case  of  an  auctioneer 


(1)  ISBeav.,  613,  at  p.  616. 

(2)  16Q.B.D.,  778,  at  p.  789. 

(3)  1  Madd.,  618. 


(4)  1  Madd.,  598. 

(5)  14  Ves.,  144,  at  p.  150. 
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H.  C.  OF  A.  depends  on  the  fact  that  the  depositary  was  his  selection,  and 

'        that  where  a  party  is  offered  the  opportunity  of  obtaining  a  safer 

Ch&istib     stakeholder  and  refuses  to  accept  him,  but  insists  on  retaining  the 

R0BW8ON     ^"^  originally  chosen,  he  must  bear  the  responsibility  in  case  of 

loss.     Lord  St,  Leonards  thus  states  the  rule  in  his  Vendors  and 

Purchasers,  14th  ed.,  at  p.  62  : — "  And  a  loss  by  the  insolvency  of 

the  auctioneer  will,  it  seems,  in  every  case,  fall  on  the  vendor,  who 

nominates  him,  and  whose  agent  he  properly  is." 

But  these  considerations  give  rise  to  issues  of  fact  that  have 
never  been  raised,  and  require  for  their  determination  testimony 
that  has  never  been  thought  necessary  to  adduce. 

It  seems  to  me  unfair  to  the  defendant  now  to  depart  from  the 
one  clear  cut  issue  upon  which  the  plaintifis'  case  was  rested  and 
denied,  and,  applying  the  rule  in  Aniiesley  v.  Muggridge  (1)  and 
other  cases  of  that  class,  or  even  construing  the  contract  with  a 
view  of  holding  the  defendant  i*espon8ible  for  the  mere  failure  of 
Good  to  restore  the  plaintiffs'  deposit  on  demand,  independently 
of  insolvency  (as  to  which  latter  construction  I  offer  no  opinion), 
to  treat  the  action  as  one  for  damages,  fixing  the  amount  at  the 
sum  represented  by  the  deposit,  without  any  issue  as  to  demand 
upon  or  refusal  by  Good,  or  his  financial  ability,  or  as  to  any 
other  of  the  elements  of  liability  considered  essential  in  the  cases 
referred  to. 

Upon  the  facts  as  they  appear  outside  the  written  contract  the 
objections  I  have  alluded  to  are  more  than  technical,  because  Good 
was  apparently  the  selection  of  the  plaintiffs,  and  therefore  the 
defendant,  to  whom  he  was  a  stranger,  should  at  least  have  the 
opportunity  of  testing  the  facts  and  forcing  the  plaintifls  to 
satisfy  the  Court  why  they  did  not  press  the  gentleman  specially 
chosen  by  them  to  retain  their  deposit,  and  why  he  did  not  repay 
it. 

Some  reliance  was  placed  upon  clause  5  of  the  agreement  as 
aiding  the  plaintiffs'  construction  that  the  money  was  to  be 
regarded  as  alrea^iy  in  the  defendant's  hands.  In  addition  to  the 
reasons  already  given,  it  appears  to  have  been  framed  to  limit  the 
defendant's  liability  as  laid  down  in  Rowe  v.  May  (2). 

(1)  1  Madd.,  593.  (2)  18  Beav.,  613. 
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Chbistib 
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Higgins  J. 


HiGGlNS  J.  read  the  following  judgment    I  am  of  opinion  thafc   I^.  C.  of  A. 
this  appeal  should  be  allowed.      The  principal  difficulty  is  in  the 
interpretation  of  the  contract   between  the   plaintiffs   and  the 
defendant,  dated  the  24th  January  1905.     Under  condition  1,  it 
was  provided  that  "  the  purchasers  shall  on  the  signing  hereof 
pay  a  deposit  of  £500  to  Mr.  William  Good  as  agent  foi'  the 
vendor  and  pay  the  balance  by  instalments."     But  under  con- 
dition 15  it  was  provided  that,  ''  as  soon  as  the  said  purchasers 
have  accepted  the  title  as  aforesaid  the  deposit  shicU  be  paid  over 
to  the  vendor."    The  contract  was  (as  it  was  termed)  "  cancelled  " 
by  mutual  agreement  on  the  2l8t  Mai-ch  1905;  and  the  case  has 
been  argued  on  the  assumption  that  "  cancelled  "  is  equivalent  to 
^*  rescinded,"  the  vendor  and  purchstsers  being  remitted  to  their 
original  positions — (see  also  In  re   Jamieson   and   Newcastle 
Steamship  Freight  Insurance  Association  (1)  ).    The  purchasers, 
therefore,  sue  the  vendor   for   the   £600,  as  money   had  and 
received  and  repayable  to  the  plaintiffs  as  on  a  failure  of  con- 
sideration.    The  claim  is  not  for  damages.     The  defendant  urges 
that  he  did  not  receive  the  money — that  he  was  not  entitled  to 
receive  it — as  title  was  not  accepted ;  and  that  the   plaintiffs' 
remedy  is  against  Good.   But  for  condition  15,  it  is  clear  that  the 
defendant  would  be  liable  as  Good's  principal,  for  the  payment  is 
made  to  Good,  "  as  agent  for  the  vendor  " — EUis  v.  Ootdton  (2) ; 
Groom  v.  Parkinson  (3).     But  the  defendant  relies  on  the  pro- 
vision in  condition  15,  that  '*  the  deposit  shall  be  paid  over  to  the 
vendor "  on  acceptance  of  title.      There  are  no  negative  words 
forbidding  an  earlier  payment  over ;  but  it  may  be  assumed,  for 
my  present  purpose,  that  such  a  prohibition  is  implied.     At  first 
sight,  there  is  no  inconsistency  between  these  conditions.    Under 
condition  1   the  payment  to  Good  is  a  payment  to  the  vendor ; 
but  under  condition  15  the  vendor  undertakes  not  to  take  the 
deposit  out  of  Good's  hands  until  title  has  been  accepted.     There 
may  be  a  receipt  of  money  and  responsibility   for  the  money 
received,  coupled  with  a  stipulation  that  tlie  money   shall  not 
be  used.   A  vendor  may  surely  authorize  the  payment  of  pui*chase 
money  into  a  certain  account  at  a  certain  bank,  but  agree  that  he 


(1)  (1805)  2  Q.B.,  90,  at  pp.  93,  95. 

(2)  (1893)  IQ.B.,  350. 


(3)  10  V.L.R.   (L.),  14;  5  A.L.T., 
171. 
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will  not  draw  on  that  account  till  a  certain  event  happen.    In  an 
action  to  rescind  the  contract,  or  even  in  an  action  to  enforce  the 
contract,  I  see  no  difBculty  in  enforcing  such  a  stipulation  as  to 
the  withdrawal  of  money  by  an  injunction.      Condition  5,  also, 
which  enables  the  vendor  to  annul  the  contract  if  the  purchasers 
persist  in  an  objection  to  title,  prescribes  that  the  vendor  shall 
"repay"  the  purchase  money  already  paid.    This  must  refer  to  the 
deposit ;  it  assumes  that  the  vendor  has  received  the  deposit  which 
he  "  repays,"  and  that  he  has  received  it  before  title  is  accepted. 
The   learned  Judge   ot'  the  Supreme  Court,  however,   seems  to 
regard   condition  1  as  making  Good  agent  of  the  vendor  only 
in  the  event  of  the  contract  going  on,  being  carried   out      It 
is  obvious  that  the  mere  insertion  of  the  words  suggested — *"  if 
the  contract  goes  on  " — would  not  tit  this  construction,  as  they 
would  qualify  not  only  the  agency  of  Good,  but  also  the  payment 
to  Good.    The  provision  is  that  the  purchasers  shall, "  on  the  sign- 
ing hereof  "  pay  a  deposit  of  £500  "  to  Mr.  William  Good  as  agent 
for  the  vendor,"  and  pay  other  sums  at  other  times.     I  can  find 
no  sufficient  reason  for  refusing  to  give  to  condition  1  its  natural 
meaning — the  meaning  that  Good  is,  on  the  signing  of  the  con- 
tract, to  take  the  £500  as  the  vendor's  agent — that  he  becomes  the 
vendor  8  agent  on  receipt  of  the  money.     Moreover,  I  find  it  very 
difficult  to  make  out  what  effect  is  given,  on  the  construction 
adopted  by  Mr.  Justice  Hodges,  to  the  words,  "  as  agent  for  the 
vendor."     If  Good  were  a  mere  neutral  stakeholder,  it  would  be 
his  duty,  if  the  contract  w^ere  carried  out,  to  pay  the  deposit  to  the 
vendor ;  and  if  the  contract  failed  for  want  of  title,  fee,  it  would 
be  his  duty  to  pay  it  to  the  purchasers :  Haringtov  v.  Hoggari 
(1);  Hampden  v.  WaUh  (2);  Qahy  v.  DHver  (3).     The  words, 
"as   agent  for  the  vendor,"  are  not  an   idle   formula.     If  the 
deposit  were  profitably  invested  by  the  agent,  the  profits,  as  well 
a«  the  deposit,  would  belong  to  the  vendor ;  whereas,  if  Good  was 
a  mere  stakeholder,  the  profits  would  not  belong  to  the  vendor : 
HaHngtan  v.  Hoggart  (4).     It  will  be  noticed  that  I  have  come 
to  my  conclusion  on  the  construction  of  this  particular  contract, 
which  prescribes  that  Good  shall  receive  the  deposit "  as  agent  for 


(1)  1  B.  &  Ad.,  677,  at  pp.  586,  588, 
589 

(2)  1  Q.B.D.,  189,  at  pp.  194,  19o. 


(3)  2  Y.  &  J.,549. 

(4)  1  B.  k  Ad.,  577. 


4  C.L.R.1  OF   AUSTRALIA.  1363 

the  vendor."     I  desire  not  to  commit  myself  to  any  opinion  with    R-  C.  of  A. 

1007 

regard  to  the  liability  of  a  vendor  in  the  case  of  the  deposit  being 
paid  to  a  mere  stakeholder.  Christie 

As  for  the  counterclaim  to  rectify  the  contract,  it  was  not  neces-    i^q^J^son. 

sary  for  the  Judge,  taking  the  view  of  the  contract  that  he  did,  to        

make  any  order.     This  counterclaim  seems  to  be  based  on  a  mis- 
conception of  the  jurisdiction  of  equity  to  rectify  contracts.     It 
claims  that, "  i/,  on  the  ccmstrtvction  of  the  said  contract  as  written, 
iJt  should  be  held  that  the  said  William  Good  received  the  deposit 
of  £500  as  agent  for  the  defendant,  then  the  substance  of  the 
actual  agreement  between  the  plaintiffs  and  the  defendant  is  not 
correctly  stated  therein,"  and  he  counterclaims  "  to  have  the  said 
contract  rectified,  so  as  to  accord  with  the  true  agreement  between 
the  parties,  that  the  said  deposit  should  be  received  and  held  by 
the  said  William  Good  cw  a  stakeholder  only"     Equity  does  not 
rectify  a  contract  because  one  party —or  both  parties — misunder- 
stood  its  effect.     In  ordinary  cases  of  rectification,  some  word  or 
clause  has  been  omitted  or  inserted  by  mutual  mistake — a  mistake 
of  fact  as  to  omission  or  insertion,  not  a  mistake  of  law  as  to  con- 
struction: Johnson  v.  Donaldson  (1).    In  this  case,  also,  there  is  no 
evidence  of  mistake,  even  on  the  part  of  the  defendant,  so  far  as 
regards  the  words  in  condition  1, "  as  agent  for  the  vendor."   If  the 
defendant's  evidence  be  accepted,  he  thought  that  he  was  to  get  the 
£500  paid  over  to  him  at  once,  and  his  mistake,  such  as  it  was, 
would  appear  to  be  as  to  the  eflfect  of  the  words  on  which  he  now 
relies  in  condition  15.     Or,  on  another  possible  construction  of 
his  evidence,  the  defendant  did  not  understand  that  Good  was  to 
receive  the  deposit  at  all — even   as   stakeholder;  and  yet  the 
counterclaim  is  for  a  rectification  of  the  contract  so  as  to  affirm 
Good's  right  to  receive,  but  to  receive  it  as  stakeholder.     The 
findings  of  fact  in  the  judgment — that  the  provision  that  the 
money  was  to  be  paid  to  Good  was  inserted  at  the  plaintiffs' 
request,  and  in  spite  of  opposition  on  the  part  of  the  defendant — 
seem  to  be  irrelevant  to  any  issue ;  and  the  finding  that  both 
parties  meant  Good  to  hold  the  money  until  title  was  accepted, 
does  not  entitle  the  defendant  to  any  order  on  the  counterclaim. 

Appeal  allowed.     Judgment  for  the  plaintiffs. 

(1)  6  V.L.R.  (E.),  12)  ;  2  A.L.T.,  12. 
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Solicitors,  for  respondent,  Lanirocky  Brown  &  Holly  Melbourne. 

C11RI8TIS 

V.  B.  L. 

RoiilNSON. 
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BOWDEN  BROTHERS  AND  COMPANY 

LIMITED ^       Appellants; 

Plaintiffs, 

AND 


} 


ROBERT    LITTLE,    Trading   as    Robert 

T  n  ^      Respondent. 

Little  and  Company    ... 


Defendant, 


on  appeal  prom  the  supreme  court  of 
new  south  wales. 

u  r«  /^B  A      Veiidor  and  Purchaser — Salt  of  goods  to  he  shipped  ahroctd — Ckmstruciion  of  cif. 

xl.  \-/.  OF  A.  !•  J 

1007  contract — Obligatiotis  qf  vendor  as  to  q^iality  and  condition  of  goods — Impbea 

ivarrantv. 


Sydney. 

•rtV  3,  8, 
10,  II ; 


A  firm  of  merchants  carrying  on  bufliness  in  Japan  agreed  to  sell  to  a  pur- 

^10  I'l  •*    *  chaser  in  Sydney  *•  460  tons  of  Japan  onions"  at  certain    prices  "ci.f. 

Mav  15  Sydney,"  the  goods  to  be  shipped  by  the  vendors  from  Japan  by  oertaia 

ships  on  approximately  specified  dates.     The  vendors  shipped  from  Kobe, 

Orifflth  G.J.,  Japan,  to  Sydney,  a  quantity  of  onions  which,  so  far  as  condition  and  qoali^ 

Barton  and  r      i  ^        ,1        -t.  ^  *      ^ 

Isaacs  J  J.  were  concerned,  were  merchantable  at  the  port  of  shipment,  but  on  am  vug 

at  the  port  of  destination  were  found  to  have  become  during  the  voyage  rotten 
and  unfit  for  sale.  The  purchaser  rejected  the  goods  and  refused  to  pay  the 
price. 

In  an  action  by  the  vendors  to  recover  the  price,  and  a  cross-action  by  the 
purchaser  for  damages  for  non -delivery  of  onions  in  accordance  with  ^0 
contract : 
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HML^  that  the  obligations  of  the  vendors  were  fulfilled  when  they  had  pat  H.  C.  of  A. 
on  board  the  ships,  at  the  dates  specified,  onions  of  the  kind  and  quality  1907. 

contracted  for,  and  had  paid  the  freight,  insured  the  goods,  and  forwarded  to         ' — ^'^ 

the  parchsser  the  bill  of  lading,  policy  of  insurance,  and  all  necessary  ship-  t»         J^P 
ping  doonments  to  entitle  the  purchaser  to  obtain  delivery  of  the  goods,  and  Ij^ji. 

that  thereafter  the  risk  in  the  goods  was  wholly  upon  the  purchaser.  t<. 

LiTTLK. 

Htid^   also,   that  it  was    a   question   of    fact   depending   upon    all  the         

circumBtanoes  whether,  and  to  what  extent,  the  purchaser  relied  upon  the 
skill  or  judgment  of  the  vendors  to  supply  goods  fit  for  the  purpose  of  ship- 
ment to  Sydney  ;  that  it  could  not  be  inrplied,  from  the  mere  fact  that  the 
goods  were,  to  the  knowledge  of  the  vendors,  bought  to  be  shipped  abroad, 
that  the  vendors  entered  into  any  warranty  except  that  the  goods  were  mer- 
chantable ;  and  that  the  question  whether  any  and  what  further  warranty 
shonld  be  implied  depended  upon  the  extent  to  which  the  purchaser  did  in 
fact  rely  upon  the  skill  or  judgment  of  the  vendors. 

Nature  and  extent  of  the  various  warranties,  that  might  under  similar 
circnmatances  be  implied,  discussed. 

Statements  by  BlcickbumJ.  in  Irelatid  v.  Livingston^  L.R.  5  H.L.,  395,  at  p. 
.406,  and  Lord  Davty  in  Stroma  Bruka  Aktie  Bolag  v.  HiUchiaon,  (1905)  A.C., 
515,  at  p.  528,  as  to  the  incidents  of  a  "c.i.f."  contract,  adopted. 

Decision  of  the  Supreme  Court,  Little  v.  fiovodtn  Bros.,  23  N.S.W.  W.N., 
131,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 

Wales. 

This  was  an  action  and  cross-action  upon  a  contract  in  the 

following  terms : — 

BowDEN  Brothers  &  Coy.  Ltd. 

Indent  No.  522/05 

Sydney,  June  14th  1905 

N.S.W. 

On  a/c  of  From 

Messrs.  R.  Little  &  Co.  Messrs.  Bowden  Bros.  &  Co.  Ltd, 

Sussex  Street,  Sydney  Kobe,  Japan. 

Prices  c.i.f.  Sydney.  Insurance  as  usual. 

Marks.    As  usual. 

100  tons  June  Finance,  30  days  S/draft 

1  "Australian"  against  documents  through 

tons  ^  «^^ij3„j^^»  (^^  B^.  Qf  ^^g 

125  tons  "  Empire  "  &  "  Sigismund  " 
Special  conditions  In  confirmation  of  cabled  bookings. 
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Sample  No.  Goods.  Remarks. 

Four  hundred  aud  iifty  (450)  tons  Japan 


BOWDBN  . 

Bros,  ft  Co.  onions  as  follows 


Ltd. 

V. 

Little.  350      ,,  ,,  £6   15      O/  subject 

to  a  brokerage,  if  necessary,  of  1%, 
provided  we  are  not  covered  by  cabled  prices. 


100  tons  @  £7  1 

0/ 


Packing  to  be  in  usual  open  boxes. 

Bowden  Bros.  &  Company  Lt-d. 

per  Herbert  Bowden. 
Accepted 
Robert  Little  and  Co. 

The  first  action  was  brought  by  the  appellants.  The  declara- 
tion contained  two  counts,  of  which  the  first  set  out  the  contmt 
in  terms  and  alleged  that  the  appellants  shipped  a  portion  of  the 
onions  in  accordance  with  the  contract,  and  alleged  as  a  breach 
that  the  respondent  did  not  accept  the  appellants'  drafts  against 
documents  in  respect  of  the  onions  shipped,  but  refused  to  accept 
the  drafts  and  did  not  pay  the  appellants  the  price  agreed  upon. 
The  second  was  the  common  count  for  goods  bargained  and  sold 
and  goods  sold  and  delivered  &c. 

The  respondent  pleaded  several  pleas,  of  which  only  the  fifth 
and  sixth  are  material  to  this  report.  The  fifth  plea  stated  that 
it  was  a  term  and  condition  of  the  agreement  that  the  appellants 
should  deliver  the  onions  at  the  place  of  delivery  under  the 
agreement  in  a  merchantable  condition,  yet  they  did  not  do  so 
but  tendered  onions  that  were  in  an  unsound  and  rotten  condition, 
wherefore  the  respondent  refused  to  accept  the  onions  or  to  pay 
for  them  or  accept  the  drafts.  The  sixth  plea  alleged  that  it  was 
a  term  and  condition  of  the  agreement  that  the  onions  should  be 
shipped  in  such  a  condition  that  upon  arrival  in  Sydney  they 
would  be  in  a  merchantable  condition,  except  for  such  deteriora- 
tion as  would  be  the  necessary  and  inevitable  result  of  the  transit, 
yet  the  onions  were  not  shipped  in  such  a  condition,  but  upon 
arrival  in  Sydney  were  not  in  merchantable  condition  except  for 


V. 

Ltttlk. 
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anch  deterioration,  and  were  unsound  and  rotten  and  unmerchant-    H-  ^-  ®^  ^• 

1907 
able  in  condition,  and  that  that  condition  was  not  occasioned  by        ^^^ 

deterioration  the   necessary  or  inevitable  result  of  the  transit,     Bowden 
wherefore   the   respondent  refused  &c.  as  alleged  in   the  fifth     '^^ltd. 
plea. 

In  the  action  by  the  respondent,  the  declaration  contained 
three  counts,  the  first  of  which  set  out  the  contract  as  an  agree- 
ment that  the  onions  should  be  delivered  by  the  appellants  in 
merchantable  condition,  yet  the  appellants  did  not  nor  would 
deliver  to  the  respondent  the  onions  in  accordance  with  the  con- 
tract and  delivered  only  a  portion  of  them,  and  those  delivered 
were  not  in  merchantable  condition  and  were  imsound  and  rotten 
and  unmerchantable  whereby  the  respondent  suffered  loss  and 
damage  to  the  amount  claimed  in  the  action. 

The  second  count  alleged  an  agreement  between  the  appellants 
and   the   respondent  that   in   consideration   of   the   respondent 
agreeing  to  buy  from  the  appellants  four  hundred  and  fifty  tons 
of  Japan  onions  at  certain  prices  upon  the  term  amongst  others 
that  the  onions  should  be  shipped  from  Japan  at  the  times  and 
in  the  manner  agreed  upon,  the  appellants  promised  that  the 
onions  upon  arrival  in  Sydney  would  be  in  merchantable  con- 
dition except  for  such  deterioration  as  would  be  the  necessary 
and  inevitable  result  of  the  transit,  yet  the  onions  upon  arrival 
in  Sydney  were  not  in  such  condition,  but  were  unsound  and 
rotten  not  by  reason  of  deterioration  the  necessary  or  inevitable 
result  of  the  transit,  whereby  the  respondent  sufiered  the  loss 
and  damage  stated  in  the  first  count. 

The  appellants  in  their  pleas  denied  the  alleged  contract, 
traversed  all  the  material  allegations  in  the  respondent's  declara- 
tion, and  set  up  exoneration  and  discharge  as  to  a  portion  of  the 
shipments  and  the  acceptance  of  certain  shipments  in  satisfaction 
and  discharge  of  breaches  in  connection  with  certain  other  ship- 
ments and  portions  of  shipments. 

The  two  actions  were  consolidated,  and  were  tried  before  Cohen 

J.  and  a  jury.     Certain  special  questions  were  put  to  the  jury, 

in  answer  to  which  they  made  special  findings.     The  material 

questions  and  answers  are  as  follows  : — 

1.  Having  regard  to  all  the  surrounding  circumstances  leading 
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H.  0.  OF  A.  up  to  the  contract  of  Jane  14th  1905,  did  Little  agree  to  take  all 
^^'       the  risk  of  transit  ? 
BowDBN         Answer:  No. 
^**LJr*  ^^        ^'  ^®^^  ^^^  onions  when  shipped  at  Kobe  (a)  in  merchantable 
V.  condition  ?    (b)  In  a  condition  reasonably  fit  for  a  voyage  from 

Kobe  to  Sydney  ?    (c)  Saleable  in  the  market  at  Kobe  under  the 

denomination  mentioned  in  the  contract,  that  is  merchantable 
onions  ? 

Answer :  (a)  Yes,  if  for  consumption  in  Japan.  (6)  No.  (c) 
Yes,  subject  to  the  proviso  mentioned  in  (a). 

3.  Were  the  onions  delivered  in  Sydney  in  merchantable  con- 
dition ? 

Answer :  No. 

4.  Was  the  condition  in  which  they  arrived  due  to  necessary 
deterioration  or  to  being  shipped  in  faulty  condition  ? 

Answer :  The  jury  are  of  opinion  that  the  deterioration  of 
these  shipments  was  due  to  the  fact  that  the  onions  were  not  fit 
for  an  oversea  voyage  from  Kobe  to  Sydney  under  the  conditions 
of  weather  they  were  exposed  to  before  shipment 

5.  Is  there  a  custom  in  the  port  of  Sydney  that  under  a  ci.f. 
contract  without  qualification  made  there  for  the  purchase  of 
goods  of  a  perishable  nature  the  risk  of  oversea  transit  is  on  the 
buyer  ? 

Answer :  We  find  there  are  two  customs  in  the  port  of  Sydney 
with  regard  to  a  ci.f.  contract  without  qualification,  viz.,  the 
Chamber  of  Commerce  custom  which  casts  the  liability  on  the 
buyer,  and  the  custom  prevailing  with  the  Sussex  Street  mer* 
chants  which  casts  the  liability  on  the  shipper,  but  there  is  no 
evidence  before  the  jury  to  show  which  custom  has  been  longest 
in  existence. 

Acting  under  the  direction  of  the  learned  Judge  as  to  the 
construction  of  the  contract,  the  jury  found  a  verdict  for  the 
plaintiff  in  the  respondent's  action,  assessing  the  damages  at 
£3,729  15s.  lOd.,  and  a  verdict  for  the  defendant  in  the  appellants' 
action. 

The  appellants  moved  the  Full  Court  for  a  rule  nisi  for  a  new 
trial  in  both  actions.  A  rule  was  gi*anted  in  both  actions  on  tiie 
grounds  that  the  verdicts  were  against  the  evidence,  and  that  His 
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Honor  should  have  directed  the  jury  that  the  Chamber  of  Com- 
merce custom  governed  the  transaction,  and  in  the  appellants' 
action  on  the  additional  ground  that  a  verdict  should  have  been 
entered  for  the  plaintiffs.  Several  other  grounds  were  taken,  as 
to  which  the  Court  refused  to  grant  a  rule :  Little  v.  Bowden 
Bro8,  (1),  and  from  that  refusal  the  present  appeal  was  brought 
by  leave  of  the  High  Court.  The  substantial  grounds  of  appeal 
were,  that  the  verdicts  were  against  evidence,  and  that  the 
learned  Judge  was  in  error  in  directing  the  jury  that  the  appel- 
lants were  bound  to  deliver  the  onions  in  a  merchantable 
condition  in  Sydney  except  for  inevitable  deterioration  in 
transit ;  that  he  should  have  directed  the  jury  that  there  was  no 
obligation  on  the  appellants  to  deliver  the  onions  in  a  mer- 
chantable condition  in  Sydney ;  that  the  risk  of  transit  was 
on  the  respondent ;  and  that  the  appellants  would  have  fulfilled 
their  contract  by  shipping  onions  of  the  kind  contracted  for  at 
Kobe  and  forwarding  the  proper  shipping  documents  to  the 
respondent,  and  that  on  the  findings  of  the  jury  the  appellants 
were  entitled  to  a  verdict. 


H.  C.  OF  A. 
1907. 

Bowden 

Bros.  &  Co. 

Ltd. 

V. 

Little. 


Ktwx  K.G.,  Lairib  and  Rolin,  for  the  appellants.  The  contract 
was  an  ordinary  ci.f.  contract  between  parties  in  different  coun- 
tries for  the  supply  of  goods  for  shipment,  without  any  special 
conditions  as  to  the  place  where  the  goods  were  to  be  delivered. 
The  vendors  fulfilled  their  obligations  when  they  put  on  board  at 
the  port  of  shipment  goods  of  the  contractual  description,  insured 
them,  and  forwarded  to  the  purchaser  or  his  order  the  policy  of 
insurance,  bill  of  lading,  and  all  necessary  shipping  documents : 
Siroiiis  Bruht  Aktie  Bolag  v.  Hutchison  (2) ;  Ireland  v.  Living- 
ston (3) ;  Parker  v.  Schuller  (4)  ;  Hamlyn  &  Co.  v.  The  Griendts- 
veen  Company  (5) ;  TregeUes  v.  Sewell  (6). 

[Isaacs  J.  referred  to  Wancke  v.  Wingren  (7);  Delaurier  £ 
Co.  v.  WyUie.  (8).] 

Loriffier  v.  Slade  (9)  does  not  apply,  because  in  that  case  other 


(1)23N.8.W.  W.N.,  131. 

(2)  (1905)  A.C.,  515.  at  p.  528. 

(3)  L.R.  5H.L.,39o. 

(4)  17T.L.R.,  299. 
(5)6T.L.R.,274. 


(6)  7  H.  &  N..  574,  at  p.  585. 

(7)  58  L.J.Q.B.,  519. 

(8)  17  Court  of  Sess.  Ca«.,  167. 

(9)  (1905)  6  S.R.  (N.S.\V.),  7L 
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H.  C.  OF  A.  goods  were  involved  and  the  ships  were  specially  mentioned  in 
the  contract.  If  it  decides  that  a  ci.f .  contract,  apart  from  special 
conditions,  imports  delivery  at  a  place  other  than  the  port  of 
shipment,  it  is  inconsistent  with  the  English  decisions.  The  first 
finding  of  the  jury  must  be  taken  as  a  finding  that  the  respondent 
did  nothing  to  alter  the  legal  incidents  of  the  contract  as  inter- 
preted by  the  Judge.  If  the  seller  took  the  risk  it  is  hard  to 
understand  why  he  should  undertake  to  insure,  and  why  there 
should  be  any  stipulation  as  to  the  method  of  packing.  The  port 
of  shipment  being  the  place  of  delivery,  the  only  question  is 
whether  the  appellants  supplied  the  goods  contracted  for  at  that 
place.  Their  only  obligation  as  regards  quality  was  to  supply 
onions  that  were  marketable  there.  If  the  respondent's  conten- 
tion is  correct,  it  must  be  because  there  was  an  implied  warranty. 
But  no  such  warranty  is  to  be  implied  unless  the  facts  show  that 
the  purchaser  relied  upon  the  judgment  or  skill  of  the  vendor  to 
supply  goods  reasonably  fit  for  the  particular  purpose  for  which 
they  were  required  :  Jones  v.  Jxist  (1)  ;  Benjainin  on  Sales,  5th 
ed.,  pp.  622,  625  ;  Sale  of  Goods  Act  (56  &  57  Vict,  c,  71),  sec.  14, 
sub-sec.  (1).  Whether  the  purchaser  did  so  rely  is  a  question  of 
fact  depending  on  all  the  circumstances  :  Randall  v.  Newson  (2)t 
No  such  question  was  put  to  the  jury.  [They  referred  to  Wrtn 
V.  Holt  (3);  Wallis  v.  Russell  (4);  Chanter  v.  Hopkiihs  (5); 
Gardiner  v.  Gray  (6);  Dickson  v.  Zizinia  (7).] 

[Griffith  C.J. — I  doubt  whether  a  foreign  voyage  is  a 
particular  purpose  within  the  meaning  of  the  rule]. 

Assuming  that  point  against  the  appellants  (Broivn  v.  Edgivgton 
(8) ),  they  were  not  dealers  in  or  manufacturers  of  the  articles 
within  the  meaning  of  the  rule,  and  there  is  no  evidence  that  the 
respondent  relied  upon  the  appellants*  judgment.  The  shippers 
were  not  left  to  select  the  best  according  to  their  judgment,  but 
were  bound  to  ship  a  certain  quantity  of  an  indicated  class  of 
onions. 

[Griffith  C.J. — It  is  somewhat  like  a  case  of  agency.    The 


(1)  L.R.  3Q.B.,  197. 

(2)  2Q.B.1).,  102,  at  p.  109. 

(3)  (1903)  1  K:.B.,610. 

(4)  (1902)  2  I.  R.,  585. 


(5)  4  M.  &  W.,  .399,  at  p.  404. 

(6)  4  Camp.,  144. 

(7)  lOC.B.,  602. 

(8)  2  Man  at  O.,  279. 
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vendor  undertakes  to  select  good  articles  of  a  particular  class  of   R-  C.  of  A. 

1907 

goods  on  behalf  of  the  purchaser.]  ^ '^ 

The  evidence  is  overwhelming  that  the  appellants  did  every-     Bowden 
thing  reasonably  possible  at  Kobe  to  ensure  that  the  goods  should  ^^*^l^*  ^^' 
be  of  the  proper  quality.    Even  if  there  were  evidence  to  the  con-  »• 

trary,  there  should  be  a  new  trial  to  have  the  proper  question       

tried. 

[QniFFrrH  C.J.  referred  to  Freeth  v.  Burr  (1)]. 

The  evidence  is  all  one  way  on  the  question  .whether  the  goods 
were  warranted  fit  for  shipment  to  Sydney,  and  the  jury  have 
found  that  the  goods  were  merchantable  at  Kobe.  If  the  res- 
pondent is  wrong  in  construing  the  contract  as  requiring  that 
the  goods  should  be  merchantable  in  Sydney  he  has  failed  in 
both  cases,  and  the  appellants  are  entitled  to  judgment. 

[Griffith  C.J. — A  possible  definition  of  "merchantable**  would 
be  *'  onions  of  the  agreed  crop  and  of  such  a  condition  and  quality 
that  they  did  not  appear  on  a  reasonable  examination  unfit  for 
shipment  to  Australia."  The  meaning  of  the  word  varies  according 
to  circumstances.] 

At  any  rate  there  is  no  absolute  warranty  such  as  is  neces- 
sary for  the  respondent  to  establish  on  the  present  pleadings. 
[They  referred  also  to  Bentsen  v.  Taylor ^  Sons  &  Co,  (2) ;  Braitk- 
vxiite  V.  Foreign  Hardwood  Co.  (3).] 

As  regards  custom,  the  jury's  finding  shows  that  there  was  no 
cnstom  binding  upon  the  appellants,  and  it  is  irrelevant,  if  the 
appellants  are  right  in  their  construction  of  the  contract. 

J.  L.  Ca7nx>hdl  and  D,  0.  Ferguson,  for  the  respondent.  The 
first  count  of  the  declaration  in  the  cross-action  left  it  open  to 
the  plaintiff  to  contend  either  that  the  delivery  was  to  be  at 
Sydney  or  that  it  was  to  be  at  the  port  of  shipment.  The  Judge's 
ruling  that  delivery  was  to  be  at  Sydney  was  not  based  upon  the 
mere  fact  of  the  contract  being  c.i.f.,  but  upon  other  considera- 
tions as  well,  e.g.,  whether  or  not  there  was  an  appropriation  of 
the  goods  to  the  contract  at  Kobe  in  such  a  way  as  to  take  the 
control  from  the  shippers  and  give  it  to  the  purchaser.     The 

(1)  L.R.  9  C.F.,  208.  (2)  (1893)  2  Q  B.,  274. 

(3)  (1905)2K.B.,643. 
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V. 

Little. 


H.  C.  or  A.  evidence  showed  that  the  goods  were  to  be  in  the  control  of  the 
''  shippers  until  delivery  in  Sydney.  The  property  did  not  pass  to 
the  purchaser  on  shipment.  The  goods  were  not  consigned  to 
the  purchaser  but  to  the  shippers'  agents  in  Sydney.  The  risk 
was  upon  the  person  in  whom  the  property  was  during  transit. 
The  fact  of  the  contract  being  ci.f.  is  not  relevant  to  the  question 
what  was  the  place  of  delivery ;  the  surrounding  circumstances 
must  be  looked  at  in  order  to  answer  that  question.  Ireland  v. 
Livingston  (1),  did  not  decide  that  ci.f.  means  delivery  at  place 
of  shipment. 

[Griffith  C.J. — It  was  not  a  judgment  on  that  point,  but  it 
was  a  clear  statement  of  what  the  learned  Judge  understood  to 
be  the  meaning  of  a  ci.f.  contract.] 

None  of  the  cases  go  so  far  as  to  decide  that  the  words  ci.f. 
settle  the  question  of  place  of  delivery.  Ci.f.  is  really  only  a 
reference  to  the  price  and  mode  of  payment.  [They  referred  to 
Jones  V.  Ju8t  (2) ;  Delatcrier  &  Co.  v.  WyUie  (3).] 

The  property  does  not  pass  until  the  point  at  which  the  parties 
intended  that  it  should  pass :  Sanders  v.  Maclean  (4).  The  bill 
of  lading  in  the  present  case  was  transmitted  to  the  agent  of  the 
vendors.  The  naming  of  the  ship  by  the  purchaser  did  not  make 
it  his  ship :  Benjamin  on  Sales,  6th  ed.,  p.  394 ;  Slieplierd  v. 
Harrison  (5).  The  shipowner  was  a  mere  bailee  for  delivery  to 
the  purchaser,  and  the  property  did  not  pass  until  the  goods  or 
the  iTuiicia  of  property  in  them  were  handed  over  to  the  pur- 
chaser in  Sydney :  Mirahita  v.  Imperiai  Ottoman  Bank  (6). 
Even  if  under  the  contract  the  purchaser  might  have  to  pay  for 
the  goods  before  delivery,  that  would  not  affect  the  question, 
what  was  the  place  of  delivery.  The  contract  was  not  to  sAtp, 
but  to  sell  onions. 

[Isaacs  J. — In  Lecky  &  Co.  Ltd.  v.  Ogilvy,  Gillanders  Jk  Go.  (7), 
a  ci.f.  contract  is  referred  to  as  imposing  certain  obligations.] 

The  ci.f.  is  only  one  of  the  circumstances  to  be  looked  at  in 
order  to  discover  the  intention  of  the  parties.     That  is  the  effect 


(1)  L.R.  5H.L.,  .^95. 

(2)  L.R.  3  Q.B.,  197. 

(3)  17  Court  of  Sess.  Cas.,  167. 

(4)  11  Q.B.D.,  327,  at  p.  341. 


(5)  L.R.  4  Q.B.,  196,  493;  L.R.  5 
H.L.,  116. 

(6)  3Ex.  D.,  164.  at  p.  172. 

(7)  3Com.  Cas.,  29. 


V. 

LiTTLB. 
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of  the  remarks  olBlackbuim  J.  in  Ireland  v.  Livingston  (1).   If  it   ^-  ^-  ^'  ^• 
were  otherwise,  Stroma  BrvJcs  Aktie  Bolag  v.  Hutchison  (2);  and        ^^^ 
Ddaurier  &  Co.  v.  Wyllie  (3),  could  have  been  decided  without     Bowden 
argument.     In  Tregelles  v.  Sewell  (4),  the  goods  had  been  handed     *^^ltd.   ^ 
over  to  the  purchaser  in  London  and  paid  for.     The  receipt  of 
the  bill  of  lading  did  not  constitute  a  deliverj%  because  the  goods 
might  still  be  rejected  if  not  of  the  kind  contracted  for.     But, 
assuming  that  under  the  contract  delivery  was  to  be  at  Kobe, 
the  evidence   as   to   the   condition  of  the  goods  on  arrival  in 
Sydney  shows  conclusively  that,  when  shipped,  they  were  not 
reasonably  fit  for  the  purpose  for  which  they  were  purchased.    A 
verdict  the  other  way  would  have  been  unreasonable.     The  pur- 
chaser is  entitled  to  rely  upon  the  rule  in  sub-sec.  (1)  of  sec.  12  of  the 
S<de  of  Goods  Act  1893,  if  that  is  taken  to  be  a  statement  of  the 
common  law.     The  evidence  shows  that  he  relied  upon  the  skill 
and  judgment  of  the  sellers.     The  sellers  knew  the  purpose  for 
which  the  goods  were  required,  that  is,  shipment  to  Sydney  for 
sale  there,  and  were  therefore  bound  to  supply  goods  such  as 
would  reach  Sydney  in  a  merchantable  condition. 

[Griffcth  C.J. — That  raises  a  very  difficult  question.  Is  ship- 
ment to  Sydney  such  a  purpose  as  is  contemplated  in  the  rule  ? 
See  Dickson  v.  Zizinia  (5).] 

That  case  is  distinguishable.  The  goods  there  were  only  required 
to  be  of  the  average  quality  of  shipments  of  that  season,  so  that 
the  warranty  was  expressly  limited. 

[Isaacs  J. — But  here  the  sellers  were  to  ship  at  a  particular 
date.  They  would  not  have  been  carrying  out  the  contract  if  they 
had  shipped  goods  at  a  different  season :  Bowes  v.  Shand  (6).] 

There  is  no  evidence  that  that  requirement  was  likely  to  result 
in  unmerchantable  onions  being  shipped. 

[Griffith  C.J. — ^The  obligation  was  either  absolute  or  to  take 
reasonable  care  to  ship  merchantable  goods.  If  it  was  not  absolute, 
it  seems  to  me  that  the  question  as  to  reasonable  care  has  not  been 
submitted  to  the  jury.  I  think  that  "  merchantable  "  means,  not 
such  as  will  in  fact  carry  to  Sydney,  but  such  as  would  be  bought 
by  merchants  as  goods  that  will  carry.] 

(1)  L.R.  5  H.L.,  395.  (4)  7  H.  &  N.,  674. 

(2)  (1906)  A.C.,  515.  (5)  10  C.B.,  602. 

(3)  17  Court  of  Se88.  Cas.,  167.  (6)  2  App.  Cas.,  455,  at  p.  480. 
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1907.  j^^  Q^jriy  rate  the  sellers  were  not  absolved  by  merely  shipping 

BowDEs  goods  merchantable  at  Kobe.     The  purchaser  is  not  driven  to 

^**Ltd  ^^  ^^^y  ^^  ^  warranty,  but  may  treat  the  contract  as  a  contract  to 

V.  sell  goods  of  a  particular  description  within  sub-sec.  (2)  of  sec. 

LrrrLE.  ox  t^ 

'      14  of  the  Sale  of  Ooods  Act  1893.     The  sellers  were  to  supply 

goods  fit  for  shipment  to  Sydney.  In  either  case  the  purchaser 
is  entitled  to  refuse  the  goods,  whether  they  fail  to  answer  a 
warranty  or  a  description.  [They  referred  to  Bowes  v.  Shaiul 
(1);  Dnnnincmd  y,  Vanlnge7\{2)\  Davisv.  Hedge.s  (S);  Mondel 
V.  Steel  (4).] 

[Isaacs  J.  referred  to  Cluihners,  Sale  of  Goods  Act  1893,  6th 
ed.,  p.  38 ;  Gillespie  Bros.  &  Co,  v.  Clte'iiey,  Eygar  &  Co.  (5) ; 
Bullen  and  Leake,  Precedents  of  Pleadings,  6th  ed.,  p.  362.] 

If  the  Court  allows  the  appeal  there  should  be  a  new  trial  in 
each  action,  and  the  respondent  should  be  allowed  to  amend  so  as 
to  raise  what  the  Court  holds  to  be  the  real  question. 

Knox  K.C.,  in  reply.  No  amendment  should  be  allowed  unless 
the  Court  sees  from  the  evidence  that  there  is  a  reasonable  pros- 
pect of  the  respondent  succeeding  with  the  amended  pleadings. 
There  is  no  evidence  that  the  appellants  did  not  take  reasonable 
care  in  selecting  the  goods. 

Cur.  adv.  vidt. 

May  15th.  GRIFFITH  C.J.      This  litigation  between  the  appellants  and 

respondent  arises  upon  a  contract  for  the  sale  of  450  tons  of 
Japan  onions.  The  appellants  are  a  joint  stock  company  regis- 
tered in  Queensland,  carrying  on  business  in  Queensland  and 
Japan,  and  having  a  branch  in  Sydney.  The  respondent  is  a 
merchant  carrying  on  business  in  Sydney.  The  real  transaction 
between  the  parties  is  embodied  in  a  written  contract  dated  14th 
June  1905.  [His  Honor  read  the  contract  of  that  date,  as 
already  set  out,  and  continued  :]  The  onions  were  shipped  from 
Japan  and  on  arriving  in  Sydney  were  found  not  to  be  in 
merchantable  condition,  and  the  respondent  refused  to  accept  the 

(1)  2  App.  Cos.,  455,  at  p.  480.  (4)  8  M.  ft  W.,  a58. 

(2)  12  App.  Cas.,  284.  (5)  (1896)  2  Q.B.,  59. 

(3)  L.R.  6Q.B.,  687. 
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drafta     Thereupon  the  appellants  brought  an  action  against  the   H.  C.  of  a. 
respondent'  to  recover  the  contract  price,  and  the   respondent 
brought  a  cross-action  against  the  appellants  for  a  breach  of  the     Bowokn 
contract  to  deliv^er  the  onions.     The  appellants  action  was  in  ^**^^*^*^" 
form,  as  stated  in  the  first  count  of  the  declaration,  for  refusing  ^' 

to  accept  the  drafts  or  to  pay  the  price,  and  the  second  count 
was  a  common  money  count  for  goods  bargained  and  sold  and  for 
goods  sold  and  delivered.  [His  Honor  then  read  the  material 
portions  of  the  pleadings  and  continued :] 

I  remark  as  to  the  first  count  of  the  respondent's  declaration 
that,  if  it  w&s  intended  by  it  to  allege  that  the  onions  were  to  be 
delivered  in  Sydney,  then  the  question  arises  whether  that  was 
really  the  contract,  while,  if  it  was  intended  to  allege  that  they 
were  to  be  delivered  in  Japan,  then  on  the  jury's  findings  there 
was  no  breach. 

At  the  trial  voluminous  evidence  was  given,  and  it  appears  that 
the  learned  Judge  who  presided  at  an  early  stage  of  the  case 
directed  the  jury  that  upon  such  a  contract  as  this,  that  is,  to 
ship  onions  in  Japan  at  a  price  c.i.f.  Sydney,  the  risk  of  transit 
fell  upon  the  vendor,  and  the  vendor  was  bound  to  deliver  them 
in  a  merchantable  condition  at  the  port  of  destination.     He  gave 
that  ruling   believing   himself  bound   by   the   decision   of   the 
Supreme  Court  in  the  case  of   Lorimer  v.  Sldde  (1),  and  he 
adhered  to  that  ruling  when  directing  the  jury.    On  His  Honor's 
direction  the  jury  were  bound  to  find  a  verdict  for  the  plaintifi^ 
in  the  respondent's  action,  in  accordance  with  His  Honor's  direc- 
tion as  to  the  construction  of  a  ci.f.  contract,  and  for  the  same 
reason  were  bound  to  give  a  verdict  for  the  defendant  in  the  appel- 
lants' action.     They  were  asked  some  specific  questions  to  which 
they  gave   answers,  upon   which  the  question   now   in   debate 
depends  to  a  great  extent.     [His  Honor  then  read  the  questions 
snbaiitted  to  the  jury  and  the  jury's  answers  and  continued:] 
The  jury,  therefore,  found  that  there  were  in  existence  in  the 
port  of  Sydney  two  contradictory  customs.     On  their  answer  to 
that  question  very  little  turns.     But  it  appears  to  me  that,  if 
there  are  such  inconsistent  customs,  there  can  hardly  be  said  to  be 

(1)  (1905)  6  8.R.  (N.S.  W.),  71. 
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H.  C.  OF  A.  a  custom  at  all  in  the  sense  in  which  that  term  is  understood  in 
1907.        jj^^     Judgment  was  entered  in  accordance  with  the  verdict. 
BowDKN         ^  motion  was  made  to  the  Supreme  Court  for  a  new  trial  in 

Bros,  ft  Co.  j^^^j^   actions,   which    had   been   treated   as    consolidated.     The 
Ltd.  ' 

f.  Supreme  Court  granted  a  rule  nisi  upon  a  subsidiary  point,  to 

which  it  is  not  necessary  now  to  make  any  reference,  but  refused 

a  rule  upon  the  main  point,  the  construction  of  a  c.i.f.  contract, 
considering  themselves  bound  by  the  authority  of  an  unreported 
case  in  the  same  Court  in  which  they  had  followed  Lorimer  v. 
Slade  (1).  I  am  unable  to  derive  any  light  from  that  case;  it 
seems  to  me  entirely  distinguishable.  We  have  not  the  advant- 
age of  knowing  the  reasons  of  the  learned  Judges.  We  must, 
therefore,  deal  with  the  matter  at  large. 

The  appellants  appealed  from  the  refusal  by  the  Supreme  Court 
to  grant  a  rule  nisi,  having  obtained  leave  from  this  Court  The 
question  is  what  is  the  real  nature  of  the  contract,  and  what  are 
the  incidents  of  it. 

In  construing  a  contract  regard  must  always  be  had  to  the 
surrounding  circumstancea  It  appears  from  the  documents  that 
there  had  been  some  preliminary  negotiations  between  the 
parties.  The  subject  matter  of  the  sale  was  Japan  onions,  as 
they  were  called,  to  be  shipped  at  Kobe  in  Japan.  It  appeared 
upon  the  evidence  that  the  only  onions  procurable  at  the  time  of 
the  year  at  which  they  were  to  be  shipped  were  Sen  Shin  onions, 
which  were  procurable  only  in  the  neighbourhood  of  Kobe.  The 
ships  by  which  the  onions  were  to  be  sent  were  specified,  so  that 
the  dates  of  shipment  were  approximately  fixed.  It  appears  also 
from  the  evidence  oral  and  written  that  onions  are  a  cargo  which 
carries  very  badly  at  that  time  of  year,  so  that  there  was  a  very 
great  risk  of  deterioration  on  the  voyage,  and  both  parties  were 
fully  aware  of  this  circumstance.  It  appears,  therefore,  that  the 
contract  was  for  shipment  at  Kobe,  Japan,  of  that  seasons 
onions  in  specified  ships  leaving  at  approximately  specified 
dates,  and  subject  to  the  term  c.i.f.,  whatever  that  may  mean. 
C.i.f.  means  literally,  of  course,  cost,  insurance  and  freight  One 
of  the  recognized  legal  incidents  of  such  a  contract  is  "  that  the 
shipper  fulfils  his  obligation  when  he  has  put  the  cargo  on  board 

(1)  (1905)  5  S.R.  (N.S.W.).  71. 
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and  forwarded  to  the  purchaser  a  bill  of  lading  and  policy  of   H.  C.  of  a. 
insarance  -with  a  credit  note  for  the  freight."     Per  Lord  Davey 
in  Stroms  BrvJcs  Aktie  Bolag  v.  Hutchison  (1).     In  Ireland   v.     bowden 
Livingston  (2),  Blackburn  J.  in   giving   his   own   opinion,  in  ^*^^*^^* 
which  Hannen  J.   concurred,   stated   the   incidents   of   a  c.i.f.      ,  ^• 

Little. 
contract   in    terms  that  have  since  then  always  been  accepted        

as  correct      He  said : — "  The  terms  at  a   price, '  to   cover  cost, 
freight,   and   insurance,   payment   by    acceptance   on   receiving 
shipping   documents,'   are    very   usual,   and   are   perfectly   well 
understiood   in  practice.     The  invoice  is  made  out  debiting  the 
consignee  with  the  agreed  price,  (or  the  actual  cost  and  commis- 
sion, with  the  premiums  of  insurance,  and  the  freight,  as  the  case 
may  be),  and  giving  him  credit  for  the  amount  of  the  freight 
which  he  will  have  to  pay  to  the  shipowner  on  actual  delivery, 
and  for  the  balance  a  draft  is  drawn  on  the  consignee  which  he 
is  bound   to  accept  (if  the  shipment  be  in  conformity  with  his 
contract)  on  having  handed  to  him   the  charter-party,  bill  of 
lading,  and  a  policy  of  insurance.     Should  the  ship  arrive  with 
the  goods  on  board  he  will  have  to  pay  the  freight,  which  will 
make  up  the  amount  he  has  engaged  to  pay.     Should  the  goods 
not  be  delivered  in  consequence  of  a  peril  of  the  sea,  he  is  not 
called  on  to  pay  the  freight,  and  he  will  recover  the  amount  of 
his  interest  in  the  goods  under  the  policy.     If  the  non-delivery  is 
in  consequence  of  some  misconduct  on  the  part  of  the  master 
or  mariners,  not  covered  by  the  policy,  he  will  recover  it  from 
the  shipowner.      In   substance,   therefore   the   consignee   pays, 
though  in  a  different  manner,  the  same  price  as  if  the  goods 
had  been   bought   and  shipped  in   the  ordinary  way."     Price, 
of  course,   includes   the   total   price   on   delivery    at    the   port 
of  destination.     The  same  doctrine  is  expounded  in  the  clearest 
manner  in  the  Scottish  case  Delaurier  &  Co,  v.   Wyllie  (3)  to 
which  my   learned  brother  Isaacs  referred   in   the   course   of 
the  argument.     That   being   the   obligation   of   the  shipper,  it 
Appears  that  the  appellants  shipped  the  cargo  and  sent  the  bill  of 
lading,  the  policy  of  insurance,  and  other  necessary  documents. 
Their  duty  being  to  ship  in  Japan  and  not  to  deliver  in  Sydney, 

(1)  (1905)  A.C.,  515,  at  p.  628.  (2)  L.R.  5  H.L.,  395,  at  p.  406. 

(3)  17  Ck>urt  of  Seas.  Caa.,  167. 
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H.  0.  OF  A.   any  complaint  against  them  for  a  breach  of  duty  must  be  founded 

*^'-        upon  their  acts  of  commission  or  omission  in  Japan.     The  cases 

BowDEN     of  Wancke  v.  Wingren  (1)  and  Parker  v.  SchuUer  (2)  are  clear 

^^Ltd  ^^    authorities  for  that  position.      It  follows,   therefore,   that  the 
'•  respondent's  action,  which  complains  of  non-delivery  in  Sydney, 

was  wrongly  brought,  unless  it  was  a  term  of  the  contract  that  the 

Griffith  c. J.  gQQcls  should  be  at  the  appellants'  risk  during  the  voyage ;  that 
is  equivalent  to  a  warranty  that  they  should  arrive  in  good  con- 
dition. The  first  finding  of  the  jury,  that,  having  regard  to 
the  surrounding  circumstances,  Little  did  not  agree  to  take  all 
risks  of  transit,  cannot  be  construed  as  a  finding  that  there  was 
such  a  warranty  on  the  part  of  the  appellants.  No  reliance 
was  placed  upon  it  in  argument,  and,  it  must  be  taken,  I  think, 
as  merely  negativing  an  express  agreement  by  the  respond- 
ent to  take  the  risk.  The  obligations  of  the  parties  being 
thus  left  to  be  determined  by  the  rules  of  law  applicable  in 
the  absence  of  express  agreement,  strictly  speaking,  the  appel- 
lants are  entitled  to  a  non-suit  in  the  action  by  the  respondent, 
or  at  any  rate  to  a  new  trial.  But  it  was  suggested  that  the 
whole  matter  was  fought  out  at  the  trial,  and  that  there  ought 
now  to  be  an  amendment  of  the  pleadings  so  as  to  raise  the  real 
complaint  which  the  respondent  may  be  entitled  to  make  against 
the  appellants.  It  would  be  somewhat  novel  in  New  South  Wales, 
to  grant  a  new  trial  on  pleadings  to  be  amended  in  order  to  try 
a  case  not  made  in  any  part  of  the  original  pleadings.  Bat  that 
difficulty  may  not  be  insuperable.  The  respondent  asks,  however, 
to  be  allowed  to  retain  his  original  counts,  upon  which  he  has  failed, 
and  on  which  the  appellants  are  entitled  to  a  non-suit,  and  so  to 
save  the  action  alive,  and  then  in  the  existing  action  to  add  any 
other  counts  that  he  may  think  fit,  or  that  the  Court  may  formulate 
for  him.  I  think  it  impossible  to  allow  him  to  retain  his  original 
counts.  With  respect  to  his  desire  to  add  other  counts  and  so 
substitute  what  is  practically  a  new  case,  I  venture  to  adopt  the 
words  of  Boiven  L.  J.  in  "  The  Moorcock  "  (3),  as  to  the  nature  of 
implied  warranties  such  as  that  which  the  respondent  wishes  now 
to  be  allowed  to  set  up  : — "  Now,  an  implied  warranty,  or,  as  it 

(1)  58  L.J.Q.B.,  519.  (2)  17  T.L.R..  299. 

(3)  14  P.D.,  64,  at  p.  68. 
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is  called,  a  covenant  in  law,  as  distinguished  from  an  express  H-  C-  ^^  ^• 

•  1907 

contract  or  express  warranty,  really  is  in  all  cases  founded  on  the 
presumed  intention  of  the  parties,  and  upon  reason.     The  impli-     Bowden 
cation  which  the  law  draws  from  what  must  obviously  have  been  ^^^l^d. 
the  intention  of  the  parties,  the  law  draws  with  the  object  of  v- 

giving  efficacy  to  the  transaction  and  preventing  such  a  failure 
of  consideration  as  cannot  have  been  within  the  contemplation 
of  either  side  ;  and  I  believe  if  one  were  to  take  all  the  cases,  and 
they  are  many,  of  implied  warranties  or  covenants  in  law,  it  will 
be  found  that  in  all  of  them  the  law  is  raising  an  implication 
from  the  presumed  intention  of  the  parties  with  the  object  of 
giving  to  the  transaction  such  efficacy  as  both  parties  must  have 
intended  that  at  all  events  it  should  have.  In  business  trans- 
actions such  as  this,  what  the  law  desires  to  effect  by  implication 
is  to  give  such  business  efficacy  to  the  transaction  as  must  have 
been  intended  at  all  events  by  both  parties  who  are  business 
men  ;  not  to  impose  on  one  side  all  the  perils  of  the  transaction, 
or  to  emancipate  one  side  from  all  the  chances  of  failure,  but  to 
make  each  party  promise  in  law  as  much,  at  all  events,  as  it  must 
have  been  in  the  contemplation  of  both  parties  that  he  should 
be  responsible  for  in  respect  of  those  perils  or  chances.''  The 
warranties  which  the  respondent  wishes  to  be  allowed  to  set  up 
are  founded  upon  the  rules  now  formulated  in  sub-sees.  (1)  and 
(2)  of  sec.  14  of  the  English  SaZes  of  Goods  Act  1893,  which  is 
not  in  force  in  New  South  Wales.  It  was  assumed  in  argument 
(though  I  must  not  be  taken  to  accept  the  assumption  without 
qualification)  that  in  this  respect  that  Act  only  declares  the 
common  law  as  stated  in  the  fourth  and  fifth  rules  laid  down  in 
Jones  V.  Jitst  (1).  In  that  case  MeUai^  J.  delivering  the  judgment 
of  the  Court,  consisting  of  himself,  Cockbum  C.J.  and  Blackburn  J. 
stated  those  rules  in  these  words  (2)  : — 

"  Fourthly,  where  a  manufacturer  or  a  dealer  contracts  to  supply 
an  article  which  he  manufactures  or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that  the  buyer  necessarily 
tnists  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is  in  that  case  an  implied  term  or  warranty  that  it  shall  be 
reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied  :  Brovni 

(1)  L.R.  3  Q.a,  197.  (2)  L.B.  3  Q.B.,  197,  at  p.  202. 
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H.  C.  OF  A.  V.  EdgiiigUyii  (1)  ;  Jones  v.  Bright  (2).     In  such  a  case  the  buyer 
trusts  to  the  manufacturer  or  dealer,  and  relies  upon  his  judgment 
BowDKN      ^^^  ^o^  upon  his  own. 

^'^Ttd  ^  "  Fifthly,  where  a  manufacturer  undertakes  to  supply  goods, 
manufactured  by  himself,  or  in  which  he  deals,  but  which  the 
vendor  has  not  had  the  opportunity  of  inspecting,  it  is  an  implied 
term  in  the  contract  that  he  shall  supply  a  merchantable  article : 
Laimg  v.  Fidgeon  (3).  And  this  doctrine  has  been  held  to  apply 
to  the  sale  by  the  builder  of  an  existing  barge,  which  was  afloat 
but  not  completely  rigged  and  furnished ;  there,  inasmach  as  the 
buyer  had  only  seen  it  when  built,  and  not  during  the  course  of 
the  building,  he  was  considered  as  having  relied  on  the  judgment 
and  skill  of  the  builder  that  the  barge  was  reasonably  fit  for  use : 
Sheplierd  v.  Pybtts  "  (4). 

The  application  of  the  first  of  those  rules  depends  upoD  the 
condition  that  the  purchaser  did  in  fact  rely  npon  the  judgment 
or  skill  of  the  seller.  The  question  whether  in  a  given  state  of 
facts  it  can  or  ought  to  be  inferred  that  he  did  so  rely  may  be  one 
of  great  difficulty,  but  it  is  plain  that  the  facts  in  any  particular 
case  may  show  that  the  purchaser  did  not  so  rely,  or  that  his 
reliance  was  not  absolute  but  qualified,  or  had  reference  to  certain 
particulars  of  quality  only.  It  cannot  be  implied,  from  the  mere 
fact  ot  a  sale  of  goods  to  be  shipped  abroad,  that  the  vendor 
enters  into  any  warranty  except  that  the  goods  shall  be  mer- 
chantable. The  facts  of  the  particular  case  may  justify  the 
implication  of  warranties  of  various  effect.  For  instance,  the 
circumstances  might  justify  the  implication  of  an  absolute 
warranty  that  the  goods  shall  be  reasonably  fit  to  undergo 
the  risks  of  the  particular  voyage,  or  they  might  justify  the 
implication  of  a  warranty  that  the  goods  shall  apparently  be  in 
that  condition.  Other  warranties  that  might  be  implied  from  the 
circumstances  are  that  the  goods  should  be  such  in  quality  and 
condition  as  a  rea.sonably  prudent  man,  determined  to  make  a 
shipment  at  that  time,  would  ship  on  his  own  behalf,  or  that  the 
vendors  will  take  reasonable  care  that  the  goods  when  shipped 
shall  be  fit  for  shipment,  or  that  they  shall  be  as  fit  as  is  pracUc- 

(1)2  Man.  &  G.,  279.  (3)  4  Camp.,  169  ;  6  TauDt.,  108. 

(2)  5  Bing.,  5r»3.  (4)  3  Man.  &  G.,  S68. 
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able  with  respect  to  such  goods  under  the  particular  circumstances.  H-  C.  of  a. 
Bai  which,  if  any,  of  these  or  any  other  warranties  that  may  be 

suggested,  is  the  one  which  ought  to  be  implied  must  depend  upon  Bowdek 

the  extent  to  which  the  buyer  is  shown  by  the  facts  to  have  ^'^^^Ij,*  ^^* 
trusted  to  the  judgment  and  skill  of  the  vendor.     The  obligation  r. 

TjITTLK 

cannot  be  put  higher  than  if  it  had  been  a  contract  of  agency,  as        

was  pointed  out  in  Ireland  v.  Livingston  (1),  which  was  a  case    °"*^^  ^••'• 
of  a  contract  in  many  respects  analogous  to  that  now  in  question. 
In  that  view  want  of  reasonable  care  would  be  the  foundation  of 
the  claim. 

I  express  no  opinion  as  to  the  proper  warranty  to  be  inferred 
in  the  present  case,  beyond  saying  that  there  must  of  necessity 
have  been  some  obligation  on  the  part  of  the  shippers,  not  less 
than  an  obligation  to  ship  onions  merchantable  in  Japan  (which 
the  jury  found  they  performed),  and  not  greater  than  an  obliga- 
tion to  ship  onions  reasonably  fit  in  fact  for  the  voyage  to  Sydney. 

As,  therefore,  this  is  not  a  case  in  which  the  plaintiff  should 
have  general  leave  to  amend,  and  it  is  not  desirable  to  single  out 
my  particular  amendment  as  specially  suggested  by  the  evidence, 
I  think  the  most  just  course  will  be  to  direct  a  nonsuit  in  the  case 
of  JAtUe  v.  Bowden  Bros.  In  the  case  of  Bowden  Bros.  &  Co.  v. 
LitUe  there  should  be  a  new  trial,  the  costs  of  the  first  trial  being 
plaintifib'  costs  in  the  cause. 

Barton  J.  I  am  of  the  same  opinion.  I  need  not  analyse 
again  the  respondent's  declaration.  It  is  sufficient  to  say  as  to  the 
case  of  Little  v.  Bowden  Bros.,  that  the  first  count  has  been 
treated  all  along  by  the  plaintiff  as  a  count  for  breach  of  a  con- 
tract to  deliver  in  Sydney,  and  so,  of  course,  has  the  second. 
This  is  the  impression  that  the  respondent  has  left  upon  the  case 
from  end  to  end.  The  contract  is  what  is  here  known  as  ci.f., 
and  in  England  as  cf.i.  What  such  a  contract  means  and  implies 
has  been  already  very  fully  stated.  But  I  would  mention  the 
ease  of  Tregelles  v.  SeweU  (2),  in  which  the  plaintiffs  bought  from 
the  defendants  300  tons  of  old  bridge  iron  rails  at  so  much 
per  ton,  which  were,  according  to  the  contract,  to  be  delivered  at 
Harborough  cf.i.,  payment  of  net  cash  in  London,  less  freight 

(1)  L.R.  5  H.L.,  395.  (2)  7  H.  &  N.,  574. 
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H.  C.  OF  A.  upon  handing  bill  of  lading  and  policy  of  insurance,  a  dock  com- 

lfi07 

pany's  weight  note  or  captain's  signature  for  weight  to  be  taken 

BowDEN  by  the  buyers  as  a  voucher  for  the  quantity  shipped.     It  was 

^"^Ttd.  ^'  **®^^  ^y  ^^^  Court  of  Exchequer,  and  affirmed  by  the  Exchequer 

,   ^-  Chamber,  that  according  to  the  true  construction  of  the  contract 

Little.  =* 


Barton  J. 


the  defendant  did  not  undertake  to  deliver  the  iron  at  Harborongh, 
but  that,  when  he  had  put  it  on  board  a  ship  bound  for  that  place 
and  handed  to  the  plaintiffs  the  policy  of  insurance  and  other 
documents,  his  liability  ceased  and  the  goods  were  at  the  risk  of 
the  purchasers.  The  next  in  order  of  the  important  cases  on  the 
point  is  Ireland  v.  Livhujston  (1),  which  His  Honor  has  already 
cited.  Then  comes  the  case  of  Wancke  v.  Wingren  (2).  There 
the  defendant  had  contracted  to  sell  to  the  plaintiff  certain  goods 
ci'.i.,  and  ship  them  at  a  port  in  Sweden  for  an  English  port 
They  were  to  be  addressed  to  the  plaintiff  at  the  English  port, 
and  on  arrival  he  was  to  adopt  the  charter-parties  and  bills  of 
lading  and  to  pay  the  pri^e.  The  defendant  failed  to  perform 
the  main  portion  of  his  contract,  and  the  plaintiff  brought  an 
action  for  damages  in  England  and  applied  for  leave  to  serve 
notice  of  the  writ  of  summons  upon  the  defendant  out  of  the 
jurisdiction,  under  Order  XI.  The  question  then  arose  whether 
the  breach  had  been  committed  within  or  without  the  jurisdic- 
tion. It  was  held  that  upon  the  true  construction  of  the  contract 
all  the  defendant  had  to  do  was  to  ship  the  goods  on  board  at  the 
Swedish  port;  accordingly  the  breach  occurred  there  and  not  at 
the  English  port,  and  that,  as  no  cause  of  action  arose  within  the 
jurisdiction,  no  leave  to  serve  notice  of  writ  of  summons  under 
Order  XI.  could  be  granted.  That  is  to  say,  this  case  is  a  re- 
affirmation of  what  is  stated  in  the  case  last  cited,  that  where  in 
the  ordinary  way  goods  are  to  be  supplied  and  entrusted  to  a 
carrier,  the  carrier  is  the  consignee's  agent,  and  where  the  contract 
is  c.i.f.,  and  in  pursuance  of  that  contract  the  goods  are  entrusted 
to  the  carrier,  and  the  necessary  documents  to  entitle  the  pur- 
chaser to  obtain  possession  of  the  goods  are  sent,  then  the  seller 
has  performed  his  part  of  the  contract,  and  the  risk  thenceforth 
is  on  the  buyer.  The  last  cited  case  rests  on  the  authority  of 
Day  J.  and  A.  L.  Smith  J.     To  the  same  effect  are  the  cases  of 

(1)  L.R.  5  H.L.,  395.  (2)  5S  L.J.Q.B.,  619. 
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Hamlyn  cfr  Co,  v.  The  Griendts^jeeii  Co,  (1),  and  Parker  v.  Schuller 

(2),  which  need  not  be  quoted  at  length.     Then,  in  1889,  the  same 

year  as  Wancke  v.  Wingren  (3),  came  the  case  of  Delaurier  &  Co,     Bowdbn 

V.  Wyllie  (4),  which  was  referred  to  by  my  learned  brother  Isaiica     ^^f^^.* 

in  the  course  of  the  argument.     I  intend  merely  to  refer  to  the      ,   *• 

'^  "  Little. 

jadgment  of  Lord   Trayner  in  the  Court  below,  because  that 
judgment  has  practically  the  assent  of  nearly  all  the  Lords  of 
Appeal,  and    as  to   this  portion   of  the  case  His  Lordship  said 
this : — "  It  (the  coal)  was  sold  to  the  pursuers  by  Stevenson  &  Co., 
as  above  mentioned,  for  a  contract  price,  which  included  cost, 
freight,  and  insurance,  and  was  shipped  by  Stevenson  &  Co.  on 
board  the  'George  Moore'  at  Troon.     The   defenders  maintain 
that  under  a  contract  ci.f .  the  shipping  of  the  goods  is  not  delivery 
to  the  buyer ;  that  such  a  contract  imports  an  obligation  on  the 
seller  to  deliver  at  the  port  of  discharge ;  that  no  delivery  takes 
pl&oe  till  that  port  is  reached  ;  and  that,  consequently,  there  had 
been  no  delivery  to  the  pursuers  of  the  coal  in  question."    (That  is 
practically  the  contention  set  up  on  behalf  of  the  plaintiff  Little 
in  this  case).    His  Lordship  continued  :  "  It  is  not  open  to  question 
that  in  the  ordinary  case  of  goods  shipped  by  a  seller  to  a  buyer 
At  a  distance,  delivery  on  board  ship  as  for  the  buyer,  along  with 
the  indorsation  and  delivery  of  the  bill  of  lading  to  the  buyer,  is 
delivery,  vesting  him  with  the  property  of  the  goods  and  all  risk 
attaching  thereto"  (that  is  where  the  bill  of  lading  is  indorsed). 
"  But  the  defenders  maintain   that  a  contract   for  Ihe  sale  of 
goods  ci.f.  imports  an  obligation  to  deliver  at  the  port  of  discharge, 
and  that  '  where  the  bargain  is  to  deliver  the  commodity  at  a 
particular  place,  the  risk  is  with  the  seller  till  delivery  at  that 
place,  so  that  if  it  perish  on  the  voyage  it  is  lost  to  the  seller.'    I 
am  of  opinion  that  the  defenders  are  wrong  in  their  view  of  the 
construction  and  effect  of  a  contract  ci.f.,  and  they  have  cited  no 
aathority  in  support  of  it.     It  appears  to  me  that  a  contract  of 
sale  c.i.f.  is  a  contract  under  which  the  seller  undertakes  certain 
obligations  which  would  not  be  incumbent  upon  him  otherwise, 
bnt  that  these  additional  obligations  have  no  reference  to  the 

(1)  6T.L.R.,274.  (4)  17  Court  of  Sess.  Cas.,  167,  at 

(2)  17  T.L.R.,  299.  pp.  172,  173,  174. 

(3)  58  L.J.Q.B.,  519. 
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H.  C.  OF  A.  question  of  delivery.     The  additional  obligations  undertaken  by 

*'  the  seller  are  that — (1)  He  will,  in  respect  of  the  contract  price, 

BowDEN  insure  the  goods  for  the  voyage  free  of  any  further  charge  or 

^''Ttd  ^^  premium  ;  and  (2)  that  he  will  pay  for  the  carriage  of  the  goods 

V'  to  their  destination.     As,  however,  these  additional  obligations 
Little.  .  . 
make    no  reference  to  the  delivery  of  the  goods,    I  think  the 

question  as  to  what  delivery  is  sufficient  to  free  the  seller  of 
risk,  and  where  such  delivery  is  held  to  be  made,  are  not  affected 
by  these  additional  obligations,  but  are  to  be  decided  according  to 
the  ordinary  rules  of  law  applicable  thereto.     In  short,  a  con- 
tract ci.f.  is  not  to  be  read  as  importing  any  obligation  or  right 
which  it  does  not  express.     Such  a  contract  binds  the  seller  to 
pay   something  which  otherwise  would  fall  on  the  buyer;  but 
except  in  so  far  as  it  shifts  the  obligation  to  pay,  it  remains 
a  contract  of  sale,  subject  to  the  ordinary  rules  of  law  which 
regulate  the  rights  and  obligations  to  which  that  contract  gives 
rise.     It  was  said  that  the  view  submitted  by  the  defenders  of 
the  effect  and  import  of  a  contract  ci.f.  was  that  which  mainly 
distinguished  it  from  a  contract  f.o.b.      These  contracts  are  no 
doubt  different  and  distinguishable.      The  contract  f.o.b.  directly 
stipulates  for  delivery  at  a  certain  place,  namely,  on  board  ship, 
and  delivery  there  (free  of  charge  to  the  buyer)  is  fulfilment  of 
the  seller's  obligation.     But  granting  that,  the  defenders  are  no 
further  forward  ;  for  it  still  remains  that  the  contract  c.i.f.  does 
not  stipulate  for  delivery  at  a  certain  place.     If  the  defenders 
had  averred   that  by  the  custom  of  merchants  a  contract  c.i.f. 
meant,  and  was  universally  recognized  as  meaning,  a  contract 
under  which  the  seller  bound  himself  to  deliver  at  the  port  to 
which  the  goods  were  consigned,  that  would  have  been  a  different 
matter.     But  no  such  custom  is  averred.      Mere  delivery  of  the 
coal  on  board  the  *  George  Moore  *  might  not  perhaps  have  been 
sufficient  to  transfer  the  property  and  risk  thereon  to  the  pur- 
suers, seeing  that  the  bill  of  lading  is  taken  '  to  order '  and  might 
therefore  have  been  indorsed  and  delivered  by  Stevenson  &  Co. 
to  some  person  other  than  the  pursuers.     But  in  point  of  fact. 
Stevenson  &  Co.  indorsed   and  despatched  by  post  the  bill  of 
lading  for  the  coal  in  question  to  the  pursuers   within  twelve 
hours  or  so  after  the  vessel  sailed,  and  debited  the  pursuers  in 
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their  books  with  the  contract  price.  •  The  letter  containing  the   H.  C.  of  a. 
«bill  of  lading  was  received  by  the  pursuers  in  due  course.     In        ^^^' 
these  circumstances,  I  entertain  no  doubt  that  the  property  in     bowdbn 
the  coal   was   transferred   to   the   pursuers  at  latest  when  the  B»os.  &lCo. 
indorsed  bill  of  lading  was  posted."     The  question  in  the  present  v. 

ease  is,  where  was  the  risk  ?  1* 

Now  in  the  case  of  Stroms  Bruks  Aktie  Bolag  v.  Hutchison      ^^^^^  J- 
(1),  Lord  Davey  gave  his  opinion  as  to  the  meaning  of  a  ci.f. 
contract  which  has  been  cited  by   His  Honor  in  the  preceding 
judgment.      There  was,  however,  before  that,  in  1897,  the  case 
of  Lecky  &  Go.  Ltd.   v.   Ogilvy,  GiUandera  &   Co.  (2)  which 
was  a  decision  of  the  Court  of  Appeal.      In  the  headnote  of  that 
ease  it  is  stated  that  under  a  c.f.i.  contract  of  sale  there  is  an 
absolute  duty  on  the  vendor  to  procure  the  shipment  of  the  goods 
under  such  a  bill   of  lading  as  will,  subject   to  the   exceptions 
therein  contained,  ensure  their  delivery  at  the  port  of  destination 
mentioned  in  the  contract.    A  ci.f.  contract  provided  for  the  sale  of 
goods  by  the  defendants  to  the  plaintiffs,  shipment  to  be  from 
Calcutta  to  Tripoli.    In  that  case  a  controversy  had  arisen  out  of 
&e  fact  that  there  were  two  places  called  Tripoli,  and  the  question 
arose  whether  the  directions  that  the  vendors  had  given  did  not 
mislead  the  carriers  of  the  goods  so  that  they  brought  about  a 
delivery  at  the  wrong  Tripoli.    In  dealing  with  the  meaning  of  the 
ci.f.  contract  A.  L.  Smith  L.J.  said  (3): — **  The  obligation  of  the 
defendants  at  Calcutta  under  the  contract,  which  they  had  entered 
into  with  the  plaintiffs,  was  to  put  the  bags  on  board  ship  at 
Calcutta  with  such  proper  shipping  documents  as  would  ensure  the 
bags  getting  to  Tunis.     If  that  was  done,  the  defendants  had  per- 
formed their  part  of  the  contract."    And  Collins  L.J.  in  delivering 
K  concurring  judgment  said  (4): — "  The  defendants,  by  their  con- 
tract with  the  plaintiffs,  were  under  an  obligation  to  put  the  goods 
on  board  ship  with  such  shipping  documents  as  would  ensure  the 
goods  being  carried  to  the  place  mentioned  in  the  contract,  that  is, 
Tripoli  in  Africa."      Then  he  goes  on  to  describe  what  happened 
afterwards  as  to  the  wrong  direction  of  the  goods,  but  that  is 
not  a  matter  with  which  we  are  now  concerned.     The  judgments 

(l)  (1905)  AC,  515.  (3)  .3  Com.  Cos.,  29,  at  p.  .33. 

[i]  3  Com.  Chs..  29.  (4)  3  Com.  Cos.,  29,  at  p.  37. 
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in  these  cases  seem  to  me  to  show  conclusively  that  under  a  con- 
tract of  this  kind  the  risk  is  on  the  buyer,  when  the  goods  are 
entrusted  to  the  shipowners  for  transit,  when  they  are  placed  on 
board  by  the  vendor,  and  that  the  vendor  does  his  part  of  the 
duty  by  procuring  and  forwarding  every  such  document  as  in 
the  ordinary  course  would  ensure  the  delivery  of  the  goods  to  the 
buyer.  So  much  appears  to  have  been  done  in  this  case.  It  seems 
to  me,  therefore,  that  the  risk  of  the  goods,  if  they  answered  the 
contract  in  other  respects,  was  with  Mr.  Little  upon  their  shipment 
at  the  port  in  Japan,  Kobe. 

Then  the  remaining  question  as  to  this  part  of  the  case  is,  what 
were  the  goods  contracted  for  ?     Well,  the  contract  says  merely 
"  Japan  onions."     It  is  obvious  from  the  circumstances  of  the  case 
that  they  were  to  be  that  season's  onions ;  that  they  could  not  be 
anything  else.     And  the  question  arises,  inasmuch  as  the  contract 
was  not  to  deliver  in  Sydney,  was  there  in  terms  of  either  of 
the  counts  of  the  declaration  any  breach  of  any  stipulation  as  to 
the  character  or  quality  of  the  goods  ?     I  am  unable  to  see  that 
the  proofs  in  this  case  support  the  plaintiff's  declaration,  and  I 
am  speaking  now  of  the  case  purely  in  its  aspect  as  it  comes 
before  us.     Of  course,  if  this  case  goes  before  a  jury  again  the 
whole  complexion  of  the  case  may  be  altered,  so  that  nothing 
that  may  be  said  now  must  be  taken  to  prejudice  any  right  of 
either   party,  or  to   throw  any   obstacle  in  his  way  when  he 
comes  to   assert  his  rights  in  future  proceediugs.     But  in  this 
case,  as  the  first  count,  and  in  fact  the  second,  have  been  treated 
as  counts  for  delivery  in  Sydney,  and  inasmuch  as  the  contract 
was  not  for  delivery  in  Sydney  but  in  Japan,  the  plaintiff  has 
not  proved  the  contract  relied  on  in  his  declaration.    He  has 
treated  this  as  a  contract  with  different  incidents  from  those 
which  the  law  attaches  to  it,  where  there  are  no  controlling  cir- 
cumstances  either  in    the    contract   itself   or   appearing  from 
admissible  evidence  aliunde, 

I  am  with  His  Honor  the  Chief  Justice  in  thinking  that,  while 
some  warranty  must  be  presumed  in  this  case,  the  matter  is  not 
before  us  in  such  a  shape  that  we  ought  at  this  stage  to  state 
what  the  warranty  is.  He  has  stated  it  at  its  maximum  and  at 
its  minimum.     I  think  that  some  warranty  must  be  presumed  as 
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to  the  condition  of  the  goods,  and  it  does  seem  to  me  to  be  a   ^'  ^-  op  A. 

probable  thing  that  the  warranty  would  be  that  the  goods  were,  '* 

as  far  as  the  vendors  could  reasonably  procure  such  a  result,  of  a     Bowdin 

quality  that  rendered  them  merchantable  at  the  point  where  the  ^^^ltd  ^ 

risk  was  taken  by  the  buyer.     I  do  not  express  that  as  an  opinion  «• 

•       1                     r  »           •        t           i»              Little. 
that  would  control  the  case  m  the  event  of  its  going  down  for  a       

second  trial.     The  fact  that  it  may  do  so  is  sufficient  warrant  for      ^^^^^  J- 

the  bench  not  being  too  specific  in  reading  a  meaning  into,  or 

placing  constructions  upon,  the  case  as  it  has  come  to  us,  because 

its  complexion  may  vary  in  future  proceedings.     If  a  warranty 

of  that  kind  is  the  warrant}"^  to  be  implied  from  this  contract, 

then  it  seems  that  the  plaintiff  has  not  proved  specifically  any 

breach  of  it,  any  more  than  he  has  proved  any  breach  of  the 

more  exacting  warranty  that  possibly  might  be  presumed  from 

the  contract.    Thus  again  it  seems  to  me  that  he  fails  in  his  proof 

so  far.     He  has  not  proved  the  contract  he  set  out,  as  regards 

the  obligation  to  deliver  and  as  to  the  risk ;  nor  has  he  proved  it 

so  far  as  regards  the  quality  and  condition  of  the  goods  or  the 

point  at  which  that  quality  and  condition  should  be  determined. 

I  therefore  think    that   upon   the   mere   general   issue   of  non 

aMitmpsit  the  plaintiff  must  fail  in  this  case. 

As  to  the  amendment,  it  seems  to  me  that  he  cannot  at  this 

stage  with  any  show  of  justice  be  allowed  to  displace  the  whole 

of  the  pleadings  and  the  case  that  he  has  set  up,  and  enter  upon 

a  wholly  new  case  instead  of  the  old  one  by  way  of  amendment.    I 

scarcely  think  that  in  any  case  that  would  be  within  one's  ordinary 

nocion  of  an  amendment.   At  any  rate  he  is  not  prepared  to  forego 

the  two  counts  upon  which  his  proof  has  obviously  failed,  in  order 

to  substitute  something  for  the  counts  as  to  which  he  has  failed, 

or  to  vary  them,  but  wishes  to  keep  them  and  to  add  something  in 

addition.     In  other  words  he  wants  to  eat  his  cuke  and  have  it,  to 

keep  his  two  counts  and  add  two  others  founded  upon  expressions 

that  have  fallen  from  the  bench  during  argument.     I  agree  with 

His  Honor  that  that  ought  not  to  be  done.     The  juster  way  to 

treat  the  case,  in  my  opinion,  is  to  nonsuit  the  plaintiff.     That 

leaves  him  a  larger  option  as  to  the  way  in  which  he  should 

shape  his  case  in  future ;  and,  as  regards  costs  following  upon 

Boeh  a  result,  I  do  not   think   that   on   the   whole   he  is   in  a 
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H.  C.  or  A.  much  worse  position  than  if  the  amendment  were  made.    He  is 

1QIV* 

''        thus  left  at  liberty  to  shape  his  case  as  he  pleases  either  upon 

BowDBN     ^he  facts  as  they  have  already  come  out,  or  upon  any  new  ones 

]Ltd         which  may  cause  him  to  vary  his  opinion,  and,  therefore,  I  think 

V-  that  the  treatment  by  way  of  nonsuit  is  the  fairest  and  most  jnst 

Little. 

way  to  meet  the  case.     But  it  would  not  be  fair  upon  the  facts 

before  us,  notwithstanding  our  opinion  as  to  the  action  of  Little 
V.  Bowden  Bros.,  to  enter  up  judgment  for  the  plaintifis  in 
Bowden  Bros,  tfc  Co.  v.  Little,  on  this  evidence,  for  the  balance  of 
the  price,  but,  inasmuch  as  it  will  be  at  the  respondents  option 
whether  he  brings  his  case  on  for  a  second  trial  or  not,  the  fairer 
way,  I  think,  is  to  order  a  new  trial  of  the  action,  B(ywden  Bros. 
&  Co.  v.  Little,  and  then  upon  the  parties  electing  to  fight  oat 
their  battle  again  they  would  be  placed  in  a  position  in  which 
their  rights  can  be  most  fairly  ascertained. 

I  agree,  tlierefore,  that  there  should  be  a  nonsuit  in  the  one 
case  and  a  new  trial  in  the  other. 

Isaacs  J.     The  contract,  which  is  in  writing  and  dated  14th 
June  1905,  is  between  R.  Little  &  Co.,  described  as  of  Sussex  St, 
Sydney,  and  Bowden  Bros.  Ltd.,  described  as  of  Kobe,  Japan. 
The  goods  are  stated  to  be  450  tons  of  Japan  onions  as  follows  :— 
100  tons  at  £7,  350  tons  at  £6   15s.,  subject  to  a  brokerage  if 
necessary   of  1%.     The  prices  are  stated  as  "  ci.f."  Sydney.    The 
shipments  were  to  be  100  tons  in  June,  225  tons  by  the  "  Aus- 
tralian "  and  "  Waldemar,"  and  125  by  the  "  Empire  "  and  "  Sigis- 
mund."     The  insurance  was  to  be  as  usual  and  the  finance  is 
stated  as  "  30  days  S/draf  t  against  documents  through  Commercial 
Bank  of  Australia."     The  document  also  contained  the  following 
provision  "  packing  to  be  in  usual  open  boxes."     It  was  signed  by 
both  parties.     The  onions  arrived  in  Sydney  in  a  very  bad  con- 
dition.    Little  sued  Bowden  Bros,  for  damages.     The  declaration 
set  out  the  promise  variously,  the  first  count  alleging  a  promise 
that  the  onions  should  be  delivered  in  merchantable  condition, 
the  second  count  alleging  the  promise  to  be  that  upon  the  airival 
at  Sydney  the  onions  would  be  in  merchantable  condition  except 
for  necessary  and  inevitable  deterioration,  the  result  of  the  transit 
It  was  alleged  that  both  these  promises  were  broken.    There  was 
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a  third  ooont,  which  may  be  laid  aside  as  immaterial  in  view  of   H-  C-  ^'  ^' 

1907 

the  coarse  the  case  has  taken.     The  defendants  denied  the  promise       ^ \ 

and  the   breach.     There  was  a  cross  action  by  Bowden  Bros,     bowden 
against  Little  for  the  price  of  the  onions,  which  Little  refused  to  ^^'^^d.^^ 
pay ;  his  defence  to  this  action  being  practically  his  allegations  '^• 

iQ  his  own  action.     At  the  trial  the  pleadings  were  not  strictly 
adhered  to.    Mr.  Campbell  in  opening  the  case  for  Little  stated 
"  That  if  the  obligation  of  the  defendants  was  to  deliver  at  Kobe, 
the  defendants  were  to  deliver  at  Kobe  onions  fit  for  voyage  to 
Sydney   under  ordinary  conditions."    The  jury  was  asked  to 
make  special  findings,  which  they  did.     [His  Honor  then  read 
the  special  findings  in  answer  to  the  first  four  questions  and 
continued  :]     The  other  answers  may  be  regarded  as  immaterial. 
The  jury  returned  a  verdict  for  Little  in  both  actions,  finding 
damages  in  his  own  action  at  £3,729  15s.  lOd. ;  they  added  the 
following : — The  jury  find  for  the  plaintiff  in  this  action  in  accord- 
ance with  your  Honor's  ruling  as  to  the  construction  of  the  ci.f. 
contract  and  award  damages  to  the  amount  of  £3,729  15s.  lOd.'* 

His  Honor  the  presiding  Judge  directed  the  jury  that  Bowden 

Bros,  were  bound  to  deliver  to  the  plaintiff  Little  merchantable 

onions  in   Sydney,  except   for  such  necessary   and   inevitable 

deterioration  as  would  occur  on  the  voyage.      A  rule  nisi  for  a 

new  trial  was  applied  for  to  the  Full  Court  on  various  grounds, 

but  the  Full  Court,  though  granting  a  rule  nisi,  declined  to 

include  certain  grounds,  including  one  to  the  effect   that  the 

direction  already  mentioned  was  wrong.     The  appeal  in  this  case 

included  as  one  of  the  grounds  that  the  direction  was  erroneous. 

In  my  opinion  that  direction,  having  regard  to  the  whole  of 

the  evidence,  cannot  be  sustained.     It  was  given  upon  what  was 

understood  to  be  the  effect  of  Lorimer  v.  Slade  (1).     That  case 

may  be  perhaps  considered  to  turn  on  its  special  circumstances, 

but  if  it  decides  broadly  that  a  ci.f.  contract  requires  the  seller 

to  deliver  at  the  port  of  destination,  it  cannot  be  supported.     A 

contract  ci.f.  is  well  known,  and  its  effect  has  been  described  by 

Blacklmm  J.  in  the  case  of  Ireland  v.   Livingston  (2)  in  the 

passage  cited  by  the  learned  Chief  Justice.      It  is  plain  from  the 

statement  of  the  law  by  that  very  learned  Judge,  whose  opinions 

(1)  (1906)  5  S.R.  (N.S.  W.),  71.  (2)  L.R.  5  H.L.,  395,  at  p.  406. 
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H.  C.  OF  A.   upon  such  a  subject  are  entitled  to  especial  weight,  that  the 

ld07.        vendor's  part  is  performed  by  shipping  the  goods  in  conformity 

BowDKN     with  the  contract,  first  insuring  them  and  procuring  the  bill  of 

Bbos.  &  Co.  Jading  and  policy  of  insurance,  and  then  promptlj^  despatching 
V.  these  to  the  purchaser.      In  1889  the  case  of  DeLaurier  Jk  Co.  v. 

Wyllie{l)  was  decided  by  the  Scottish  Court  of  Session  upon  a 

i«MC8  J.  gj^gg  submitted  to  an  opinion  of  the  Judges  of  the  whole  Court. 
The  plaintiffs,  who  were  French  merchants,  had  purchased  from 
Stevenson  &  Co.,  of  Glasgow,  1,000  tons  of  Ayrshire  coal  "  ci.f. 
Rochefort."  Stevenson  &  Co.  shipped  the  coal  on  defendant's 
ship  and  insured  it,  the  ship  was  lost  with  her  cargo,  and  the 
action  was  brought  against  the  shipowner  on  the  ground  that  the 
loss  was  through  the  fault  of  the  master  or  other  servant  of  the 
defendant.  It  became  necessary  to  determine  the  meaning  and 
effect  of  a  ci.f.  contract.  There  were  thirteen  Judges,  and 
it  was  held  by  the  Court,  dissentiente  Lord  Youngs  that  the 
coals  became  the  plaintiff's  property  on  shipment  or  endorsement 
of  the  bill  of  lading,  as  the  seller's  obligation  to  pay  insurance 
and  freight  did  not  imply  a  suspension  of  delivery  till  the  port  of 
arrival,  and  the  plaintiffs  therefore  had  a  title  to  sue.  The  case 
came  originally  before  the  Lord  Ordinary  {Trayner)  who  made  a 
decree  against  the  defendant.  The  important  passage  from  His 
Lordship  s  judgment  read  by  my  brother  Bartoii  indicates  with 
great  clearness  the  meaning  and  effect  of  a  contract  ci.f.  In  the 
argument  before  the  Full  Court  of  Session  the  dictum  of 
Blackhxim  J.  in  Ireland  v.  Livingston  (2)  was  referred  to,  and 
the  following  passage  from  the  judgment  of  Lord  WeUwood  (3) 
states  tersely  the  view  taken  by  the  majority  of  the  Court  on 
the  question . — "  The  meaning  and  effect  of  the  expression  ci.f. 
simply  is  that  the  sellers  undertake  to  insure  for  the  purchaser 
and  include  in  the  invoice  price  the  cost  of  the  cargo,  the  insur- 
ance premium,  and  the  full  freight  From  this  they  deduct 
the  amount  of  the  freight  to  be  paid  at  the  port  of  discharge, 
and  draw  for  the  balance  upon  the  consignee.  In  substance, 
therefore,  as  Lord  Blaclcbwni  saj^s  in  Ireland  v.  Livingston  (4) 

(1)  17  CL.  of  Sess.  Cas.,  167.  (4)  L.R.    2  Q.B.,   99,  and  L.R.  3 

(2)  L.R.  5  H.L.,  395.  H.L.,  395. 

(3)  17  Ct.  of  Sess.  Cas.,  167,  at  p.  189. 
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the  *  consignee  pays  the  same   price  as  if  the  goods  had  been  H-  C.  of  a. 

booght  and  shipped  to  him  in  the  ordinary  way/  "     Lord  Shand       ^ ^ 

(1),  8ays  expressly  that  Rochefort  was  not  the  place  of  delivery     Bowoen 
under   the   contract.     Lord  Lee  (2)  said  "  In  this  case  Messrs.  ^^'^^j*  ^^• 
Stevenson   &   Co.   were   the  sellers   of  the   coals,  and  I   acree      ,  ^• 

with  the  Lord  Ordinary  that  the  contract  between  them  and  the       

pursuers  did  not  require  that  in  order  to  transfer  the  risk  to  the 
pursuers  the  coals  should  be  delivered  at  Rochefort.  I  think 
that  the  case  was  one  in  which  Stevenson  &  Co.  did  all  that 
was  incumbent  on  them  by  arranging  for  the  carriage  of  the 
ooals,  putting  them  on  board  of  the  vessel  they  had  chartered, 
insuring  them,  and  undertaking  to  pay  the  freight.  The  risk 
was  with  the  buyer  after  such  shipment,  unless  there  had  been  a 
clear  undertaking  to  deliver  at  Rochefort,  implying  that  the 
risk  was  to  remain  with  the  seller  until  delivery  at  the  place 
stipulated.''  The  concluding  words  of  the  contract  are  of 
importance  in  connection  with  the  first  finding  of  the  jury.  As 
already  pointed  out,  the  same  view  has  been  put  shortly  by  Lord 
Davey  in  Stroms  Bmvka  Aktie  Bolag  v.  Hutchison  (3).  It  there- 
fore seems  clear  that  the  sellers  in  this  case  did  not  agree  to 
deliver  in  Sydney  but  at  Kobe,  and  the  only  question  is  whether 
the  goods  they  shipped  at  Kobe  as  in  pursuance  of  the  contract 
were  of  the  proper  description.  The  goods  being  described  as 
Japanese  onions,  there  was  an  implied  condition  that  the  goods 
should  be  of  merchantable  quality.  The  jury  have  found  that 
they  were  of  merchantable  quality  as  understood  in  Japan  ;  but 
the  purchaser  contends  that,  besides  the  condition  of  merchant^ 
ability,  the  sellers  were  bound  to  put  on  board  onions  reasonably 
fit  for  the  voyage  from  Kobe  to  Sydney  under  ordinary  condi- 
tions. There  has  been  no  finding  of  fact  that  the  purchaser  made 
known  to  the  seller  the.  particular  purpose  for  which  the  goods 
were  required,  so  as  to  show  that  the  buyer  relied  upon  the 
sellers'  skill  or  judgment.  It  was  urged,  however,  on  behalf  of 
the  purchaser  that  the  mere  fact  that  the  contract  stated  that  the 
onions  were  to  be  shipped  to  Sydney,  and  that  the  sellers  knew 
that  the  onions  were  to  be  shipped  to  Sydney,  was  sufficient  to 

(1)  17Ct.of  Sem.  Cas.,  167,atp.  180.  (2)  17Ct.of  Seas.  Cas.,  167,  at  p.  198. 

(3)  (1905)  A.(;.,  515,  at  p.  528. 
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H.  G.  OF  A.  establish  in  law  the  further  implied  condition  that  the  goods 
should  be  reasonably  fit  for  the  purpose  of  the  voyage  so  as  to 
arrive  in  Sydney  in  merchantable  condition,  except  for  the 
necessary  and  inevitable  deterioration  caused  by  the  voyage.  At 
the  trial,  and  in  the  argument  before  this  Court,  it  was  put  on 
behalf  of  the  purchaser  that  the  implied  condition  referred  to 
necessarily  arose  as  a  matter  of  law. 

In  my  judgment  that  is  not  a  sound  position.  The  mere  faet 
that  in  the  written  document  itself  the  fact  and  dates  of  shipment 
are  referred  to  does  not  conclude  the  matter,  because  that  is 
common  to  all  ci.f.  contracts,  and,  unless  such  an  implied  condition 
exists  in  every  contract  of  the  character,  the  position  contended 
for  cannot  be  maintained.  But  that  cannot  be  the  case.  Snb- 
sec.  1  of  sec.  14  of  the  English  Sale  of  Goods  Act  1893  has  been 
held  by  the  Court  of  Appeal  to  be  the  same  as  the  common  law: 
Frost  V.  Aylesbury  Dairy  Co,  (1),  and  it  is  the  common  law  which 
still  exists  in  this  State.  The  suggested  implied  condition  of 
reasonable  fitness  for  the  purpose  must  arise,  if  at  all,  on  facts 
showing  that  the  purchaser  not  only  made  known  to  the  seUer 
the  particular  purpose  for  which  the  onions  were  required,  but 
also  did  this  so  as  to  show  he  was  relying  on  the  seller's  skill  and 
judgment.  That  this  is  a  question  of  fact  appears  from  several 
cases :  Gillespie  Bros.  <t  Co.  v.  Clieney,  Egyar  &  Co.  (2) ;  Frost  v. 
Aylesbury  Dairy  Co.  (1).  In  that  case  Collins  M.R  said  (3):— 
''  We  arrive  then  at  this  result,  that  milk  was  supplied  for  a 
purpose  known  to  the  seller  under  circumstances  which  showed 
that  the  buyer  relied  on  the  seller's  skill  or  knowledge,"  &c  In 
Wallis  V.  Russell  (4),  the  Irish  Court  of  Appeal  dealt  with  this 
question  exhaustively.  Walker  L.J.  said  (5): — "The  buyer  has 
made  known  to  the  seller  the  purpose  for  which  the  goods  are 
required,  viz.,  for  eating,  and  she  has,  as  found  by  the  jury,  made 
that  known  in  a  manner  that  showed  that  she  relied  on  the  seller  s 
skill  and  judgment,  and  not  on  her  own."  Holmes  LJ.  said  (6): 
— Sec.  14,  sub-sec.  1,  enacts  that  this  implication  will  arise  when 
the  buyer  directs  the  attention  of  the  seller  to  the  purpose  for 


(1)  1905)  1  K.B.,  608. 

(2)  (1896)2Q.B.,59. 

(3)  (1905)  1  K.B.,  608,  at  p.  612. 


(4)  (1902)  2  LR.,  585. 

(5)  (1902)  2  LR.,  585,  at  p.  627. 

(6)  (1902)  2  LR.,  585,  at  p.  635. 
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which  the  goods  are  required  in  such  a  way  as  to  convey  that  he  is   ^-  C*  o'  ^ 
relying  on  the  seller's  skill  and  judgment  to  select  a  suitable       ^^^^ 
article."      The   quotation   by   Fitzgibbon  L.J.   from   Brown   v.     bowden 
EdgingUm  (1),  and  by  Walker  L.J.  from  Bigge  v.  Parkinson  ^^'^lt*  ^^' 
(2)  support  the  same  position.     It  is,  therefore,  plain  that  the  ^^ 

mere  fact  that  the  seller  knows  the  purpose  without  more  will       

not  of  itself  raise  the  implication.     Looking  at  the  facts  in  this       ^^"^ 
ease  to  see  whether  they  are  such  as  would  entitle  the  purchaser 
to  a  direction  that  he  relied  on  the  sellers'  skill  and  judgment  to 
select  onions  fit  for  the  voyage,  I  am  clear  that  on  the  evidence 
DO  such  direction  could  be  given.    The  facts  are  certainly  open  to 
the  construction,  if  the  jury  thought  fit,  that  the  purchaser  did 
not  rely  on  the  sellers'  skill  and  judgment.     In  view  of  the  order 
the  Court  now  makes  I  abstain  from  weighing  the  evidence. 
There  being,  however,  so  far  no  finding  in  plaintiff"s  favor  of  the 
fact  essential  to  raise  the  implied  condition  of  reasonable  fitness, 
and  the  evidence  not  entitling  him  to  a  direction,  it  follows  that 
the  verdict  cannot  be  sustained,  and  the  appeal  must  therefore  be 
allowed.     I  have  not  overlooked  the  first  finding  of  fact,  but  this 
cannot  be  taken  as  amounting  to  an  agreement  by  the  sellers  that 
they  would  bear  the  risk  of  transit,  or,  in  other  words,  warrant 
merchantable  condition  of  the  goods  on  arrival  at  Sydney.     No 
reliance  was  placed  on  this  finding  during  the  argument,  nor,  in 
my  opinion,  would  it  bear  the  construction  that  the  sellers  under- 
stood the  buyer  to  rely  on  their  skill  and  judgment  to  provide 
onions  reasonably  fit  for  shipment  to  Sydney.    The  only  question 
a8  to  which  I  have  any  doubt  is  whether  a  new  trial  should  be 
ordered  in  both  actions  or  whether  a  nonsuit  should  be  entered 
in  Little's  action,  and  judgment  for  the  plaintifis  in  the  cross- 
action.     Strictly  speaking,  and  in  the  absence  of  amendment,  the 
sellers  are  entitled  to  judgment,  and  the  purchaser  cannot  com- 
plain of  a  mistrial  on  the  ground  that  by  a  mischance  or  other 
miscarriage  for  which  he  is  not  responsible  the  necessary  facts 
were  not  found.     He  never  asked  for  or  intended  that  the  facts 
as  to  reliance  on  the  sellers'  judgment  should  be  found  by  the 
jury,  see  NeviU  v.  The  Fine  Art  and  General  Insurance  Co.  (8). 
The  pleadings  do  not  raise  the  issue,  and  even  the  extended  form 

(1)  2  Man.  &  G.,  279.  (2)  7  H.  &  N.,  95.5.  (3)  (1897)  A.C.,  68. 
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H.  C.  OF  A.  in  which  the  case  was  treated  at  the  trial  did  not  include  the 

question  of  fact  whether  the  purchaser  relied  on  the  sellers'  skill 

BowDBN     &°d  judgment.     To  send  the  case  down  for  trial  again  on  the 

^*Ttd  ^^    present  pleadings,  the  defendants  being  under  no  obligation  to 

t-  travel  beyond  the  issues  as  appearing  on  the  records,  would  be 

futile;   it  would  be  only  visiting  the  plaintiff  with  additional 

expense  and  exposing  him  to  certain  defeat.  The  Court  offered 
the  plaintiff  an  amendment  so  as  to  raise  the  necessary  issue, 
provided  he  struck  out  the  allegation  as  to  delivery  in  Sydney 
which  the  Court  considered  untenable.  This  was  refused,  the 
plaintiff  insisting  on  retaining  his  allegation  of  a  contract  for 
delivery  in  Sydney. 

The  Court  must  therefore  deal  with  the  matter  as  it  stands. 
On  that  basis  I  agree  to  the  order  as  proposed  by  the  Chief 
Justice. 

Appeal  allowed.  Order  appealed  from 
discharged.  Verdict  in  respond-erWa 
action  set  aside  and  nonsuit  entered, 
with  costs,  inclvdin-g  the  costs  of  the 
motion  for  a  rule  nisi  in  the  SuprerM 
Court.  Verdict  in  the  appellants 
action  set  aside  and  a  new  trial 
ordered,  tlie  costs  in  tliat  action  to  be 
the  plaintiffs'  costs  in  the  cause. 

Solicitors,  for  the  appellants,  Sly  &  Russell. 
Solicitors,  for  the  respondent,  J.  S.  Thom,  Bros.  &  Co. 

C.  A.  W. 
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PERPETUAL  TRUSTEE  COMPANY  LIMITED    Appellants; 
Plaintiffs, 

AND 


ORR  AND  OTHERS  . 
Defendants, 


.  Respondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


Ltndlord  and  tenant — Action  for  rent — Plea  of  einction  by  title  paramount  from 
portion  of  land  demised — Apportionment — Equitable  replica timi — Right  of 
adjoining  oicner  to  foreshore — Groton  Lands  Act  1884,  seen.  63,  68,  90. 

In  an  action  for  rent  due  under  a  lease  of  land  fronting  the  sea  shore  the 
defendants  pleaded  eviction  by  title  paramount  of  the  Crown  from  a  portion 
of  the  land  demised,  consisting  of  a  strip  100  feet  wide  above  high  water  mark, 
and  claimed  apportionment  of  rent  in  consequence.  The  plaintiffs  replied, 
on  equitable  grounds,  that  their  predecessors  in  title  had  been  in  possession 
of  the  whole  of  the  lands  demised,  and  by  virtue  of  their  possession  had  a 
certain  interest  in  the  strip,  and  had  title  to  the  residue  of  the  lands,  which 
title  and  possession  entitled  them  to  a  preferential  right  appurtenant  to  lease 
the  strip  from  the  Crown,  and  that  by  the  lease  to  the  defendants  this  interest 
and  right  passed  to  them,  as  well  as  the  benefit  of  a  restrictive  covenant  as 
to  other  adjacent  lands  of  the  lessors,  and  that  the  defendants  always  had 
possession  of  the  lands  demised,  first  by  virtue  of  the  lease,  and  afterwards  by 
virtue  of  the  lease  and  of  a  lease  obtained  from  the  Crown  of  the  strip  by 
virtue  of  their  title  to  and  possession  of  the  residue,  and  paid  the  plaintiffs 
full  rent  after  the  alleged  eviction,  excepting  the  rent  claimed  in  the  action, 
and  that  the  plaintiffs,  relying  upon  the  performance  by  the  defendants  of 
the  covenant  to  pay  rent,  had  observed  the  restrictive  covenant,  and  given 
the  defendants  the  benefit  of  the  preferential  right  of  lease  of  the  strip,  and 
that  the  apportionment  claimed  was  therefore  inequitable. 

Hfld^  that,  assuming  that  the  plaintiffs  had  a  preferential  right  of  some  kind 
over  the  strip  under  the  Crown   Lands  Acts  by  virtue  of  their  title  to  the 
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H.  C.  OF  A.  adjoining  land,  they  were  not  entitled  to  an  unconditional  and  perpetual 

1907.  injunction  against  the  defendants  setting  up  the  eviction,  and  the  replication 

^•^f-^  was  therefore  had. 
Perpetual 

Trdstbk  Co.  Held^  also,  that  the  facts  alleged  did  not  amount  to  an  argumenUtive 

traverse  of  the  eviction. 


Ltd. 


Orr. 


The  plaintiflb  claimed  title  under  a  Crown  grant  which  deacribed  the  land 
granted  as  bounded  by  the  waters  of  Port  Hunter  with  the  following 
exception :  *^  saving  and  reserving  to  His  Majesty  all  such  part  of  the  land  as 
may  be  within  100  feet  of  high  water  mark." 

StmbUy  that  though  under  sec.  63  of  the  Crotcfi  LatuU  Act  1884,  the 
grantees  had  some  rights  over  the  foreshore  by  virtue  of  their  title  to  the 
adjoining  land,  and  the  power  of  the  Crown  to  graut  the  foreshore  to  persons 
other  than  the  grantees  was  to  that  extent  limited,  at  any  rate  until  the 
conditions  stated  in  sec.  68  should  have  happened,  the  Crown  had  power, 
under  sec.  90,  to  grant  a  lease  of  the  foreshore  for  the  purposes  mentioned  in 
that  section  to  persons  other  than  the  grantees,  without  obtaining  their 
cotiourrence. 

Decision  of  the  Supreme  Court :  Perpetual  Trustee  Go.  Ltd.  v.  Orr^  (1906) 
6  S  R.  (N.S. W.),  679,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  on  a  demurrer  by  tlie  defendants  to  an  e({uitable  replica- 
tion. 

The  appellants,  assignees  of  the  reversion  of  a  lease  of  certain 
lands,  with  patent  slip,  wharves,  engines,  plant,  and  machinery' 
thereon,  sued  the  respondents,  assignees  of  the  term,  to  recover 
£262  10s.,  three  (juartei-s*  rent  under  the  lease.  The  defendants 
pleaded  as  to  £229  8s.  4<J.,  portion  of  the  amount  claimed,  that 
before  the  rent  became  due,  "  all  that  poi*tion  of  the  said  lands 
being  and  lying  within  100  feet  of  the  high  water  mark  of  the 
watiirs  of  Port  Hunter  were  Crown  lands  and  the  Attomey- 
CJeneral  for  the  State  of  New  South  Wales  tiled  an  information 
of  intrusion  against  the  plaintiffs  ....  claiming,  amongst 
other  lands,  the  said  portion  of  land  hereinbefore  referred  to  as 
Crown  lands  which  then  of  right  ought  to  have  been  in  the  hands 
and  possession  of  Her  then  Majesty  Queen  Victoria  and  .... 
obtained  judgment  against  the  plaintiffs  that  Her  then  Majesty 
should  recover  possession  of  the  said  land  and  afterwards  and 
>:)ef ore  the  committing  of  the  alleged  breach  herein  pleaded  to  "  the 
Attorney-General  took  the  like  proceedings  against  the  defend- 


4  CLR.]  OF   AUSTRALIA.  1397 

ants  in  respect  of  the  same  portion  of  the  lands,  and  recovered   H-  ^-  of  a. 
judgment  to  have  possession  of  that  portion  of  the  lands  and       //\, 
damages,  and  the  defendants  upon  that  yielded  up  possession  to    perpetual 
the  Crown,  and  that  £229  8s.  4d.  is  the  sum  which,  upon  a  fair  ^^'^^^td''  ^^' 
apportionment  of  the  whole  rent,  would  have  become  due  and  v. 

payable  as  rent  in  respect  of  the  portion  of  the  lands  from  which       1 

they  had  been  so  evicted,  if  the  eviction  had  not  taken  place. 

To  this  plea  the  plaintiffs  pleaded  for  a  replication  on  equitable 
grounds  that  the  lessors,  their  predecessors  in  title,  were  in  pos- 
session of  the  whole  of  the  lands  mentioned,  including  the  strip 
alleged  in  the  plea  to  be  within  100  feet  of   high  water  mark 
called  the  foreshores,  and  claimed  to  have  a  certain  interest  in 
the  foreshores  by  virtue  of   their  possession,  which  they  had 
"  long  held,  and  believed  that  they  would  for  a  long  time  there- 
after hold,  without  any  interference  or  interruption  whatever  " ; 
and  "  were  entitled  of  right  to  the  residue  of  the  said  lands  and 
premises  and  claimed,  as  the  fact  was,  that  in  the  event  of  their 
said  possession  of  and  interest  in  the  said  foreshores  being  deter- 
mined then  they  were  entitled  by  reason  of  their  said  possession 
and  title  to  the  said  residue  of  the  said  lands  and  premises  to  a 
certain  preferential  right  appurtenant  to  the  said  residue  to  lease 
the  .said  foreshores  from  the  Crown  "  and  "  were  also  possessed  of 
and  entitled  of  right  to  certain  other  lands  known  as  the  Stockton 
Estate  adjacent  to  the  said  lands  and  premises  and  all  these 
facts  "  the  lessees  "  before  and  at  the  time  of  the  making:  of  the 
said  lease  well  knew  "  ;  and  the  lessors  "  in  consideration  of  and 
in  reliance  upon  the  covenant  by"  the  lessees  "to  pay  rent     .     .     . 
let  and  demised  to  "  the  lessees  "  the  whole  of  the  said  lands  and 
premises  and  covenanted  for  themselves  and  their  assigns  that 
they  or  their  assigns  &c.  would  not  during  the  continuance  of  the 
said  lease  and  demise  lease  any  portion  of  the  estate     .     .     . 
known  as  the  Stockton  Estate  to  any  person  or  persons  for  the 
purpose  of  or  to  be  used  as  a  slip  or  other  convenience  for  repair- 
ing or  building  ships  or  vessels  save  and  except  as  there  was  or 
were  used  or  employed  for  such  purposes.     And     .     .     .    gave 
possession    .    .     .     and  the  said  preferential  right  of  lease  of 
the  said  foreshores  passed  by  the  said  lease  and  by  the  possession 
so  given  thereunder  to  "  the  lessees  and  their  assigns,  and  the 
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H.  c.  OF  A.  lessees  and  their  assigns  and  the  defendants  "  always  until  the 

*'       expiration  of  the  term  of  the  said  lease  had  possession  of  the  said 

Pjsrpxtual   lands  and  premises  in  the  first  place  by  virtue  of  the  said  lease 

"^^'^Ltd*  ^   *^^  afterwards  by  virtue  of  the  said  lease  and  of  a  lease  of  the 

^-  said  foreshores  obtained  from  the  Crown  by  the  defendants  by 

virtue  of  their  title  to  and  possession  of  the  said  residue  of  the 

said  lands  and  premises  under  the  said  lease  as  aforesaid  '*  and 
the  lessees  "  and  their  assigns  and  the  defendants  always  paid  to 
the  "  lessors  or  their  assigns  "  including  the  plaintiffs  the  full  rent 
reserved  by  the  said  lease  with  the  exception  of  the  rent  claimed 
herein  which  is  the  rent  claimed  for  the  last  nine  montlis  of  the 
said  term  of  23  years.  And  .  .  .  the  plaintiffs  have  always 
in  reliance  upon  the  performance  by "  the  lessees  "  and  their 
assigns  and  the  defendants  of  their  said  covenant  for  the  payment 
of  rent  performed  the  restrictive  covenant  on  their  part  regarding 
the  granting  of  leases  of  the  other  parts  ...  of  the  said 
Stockton  Estate  and  have  given  the  .  .  .  defendants  the 
benefit  of  the  said  preferential  right  of  lease  as  aforesaid,  and 
.  .  .  the  said  benefits  so  rendered  under  the  said  lease  having 
been  accepted  by  "  the  lessees  &c.  "  and  the  defendants  entirely 
and  without  diminution  or  apportionment  it  is  inequitable  that 
the  said  rent  in  consideration  of  which  they  were  so  rendered  as 
aforesaid  should  be  apportioned  or  diminished  after  the  expira- 
tion of  the  said  lease." 

The  defendants  joined  issue  and  demurred.  The  plaintiffs 
joined  in  demurrer  and  demurred  to  the  defendants'  plea. 

The  Supreme  Court,  after  argument,  gave  judgment  on  the 
demurrer  for  the  defendants :  Perpetual  Trustee  Co,  v.  Orr  aiid 
others  (1).     From  this  decision  the  plaintiffs  now  appealed. 

Dr.  Cullen  K.C.  (E,  AL  Stephen  with  him),  for  the  appellants. 
The  lessors,  as  grantees  of  the  land  adjoining  the  100  feet 
reservation,  had  a  preferential  right  under  the  Crown  Lands  Acts 
to  have  a  grant  or  lease  of  the  foreshore.  At  any  rate,  the  Crown 
had  no  power  to  deal  with  that  strip  adversely  to  the  lessors 
without  their  concurrence.  [He  referred  to  25  Vict.  No.  1,  sees. 
8,  6,  9,  12  ;  39  Vict.  No.  13,  sec.  38  ;    48  Vict.  No.  18,  sees.  63,  64, 

(1)  (1906)  6  S.  P..  679. 
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S9y  90.1    The  respondents,  therefore,  by  virtue  of  their  lease,  and   H.  C.  of  a. 

•  t>  1907 

with  the  concurrence  of  the  lessors  obtained  the  lease  of  the  fore- 
shore from  the  Crown.    That  is  alleged  in  the  replication.    Equity    Perpetual 
will  not  allow  them  to  have   that   benefit  and   repudiate   the  ^^^ltd* 
lessors'  title.     They   stand   in  a  fiduciary   relationship   to   the        J^- 

lessors,  and  must  account  to  them  for  the  benefit  they  have       

derived  from  the  original  lease:  Cuthbertsoii  v.  Irving  (1); 
Griffith  v.  Owen  (2).  The  replication  is  good  as  a  traverse  of 
the  eviction.  On  the  facts  alleged  there  was  never  a  cessation  of 
the  original  possession.  The  lessees  are  on  that  ground  estopped 
from  setting  up  the  eviction  of  their  lessors.  At  any  rate  they 
cannot  complain  of  being  evicted  from  the  foreshore.  They 
knew  the  risk  when  they  took  the  lease,  and  took  that  risk  on 
themselves.  The  lessors  also  had  the  benefit  of  the  restrictive 
covenant  as  to  the  Stockton  Estate,  and  retained  it  by  virtue  of 
the  lease  of  the  residue  of  the  lands  originally  leased.  Under 
these  circumstances  equity  would  grant  an  unconditional  per- 
petual injunction  against  the  lessees  claiming  an  apportionment. 

Knox  K.C.  {Dr.  Cofjhlan  with  him),  for  the  respondents.  The 
appellants  cannot  succeed  unless  it  appears  from  the  replication 
that  under  the  circumstances  set  up  equity  would  grant  an 
injunction  against  setting  up  the  plea  of  eviction,  without  any 
conditions  whatever.  It  must  appear  that  no  diminution  what- 
ever can  be  made  from  the  rent  claimed.  The  mere  fact  that  the 
defendants  had  some  benefit  from  the  restrictive  covenant  in  the 
lease,  over  and  above  the  enjoyment  of  the  residue  of  the  lands, 
and  therefore  are  not  entitled  to  a  full  proportionate  abatement 
of  the  rent,  creates  no  estoppel,  nor  does  it  make  the  defence  bad  or 
inequitable.  The  extent  of  the  apportionment  is  a  matter  for  the 
jury.  The  replication  is  bad  unless  it  supports  a  claim  for  an 
injunction  without  terms. 
[Isaacs  J.  referred  to  Mines  Royal  Societies  v.  Magnay  (3).] 
Assumiog  that  the  lessees  stand  in  the  fiduciary  relationship 
contended  for  by  the  appellants,  the  lessees  would,  at  any  rate,  be 
entitled  to  an  indemnity  to  the  extent  of  the  expense  incurred  in 

(1)  4  IL  &  N.,  742  ;  6  H.  &  N.,  135.  (2)  (1907)  1  Ch.,  195. 

(3)  10  Ex.,  489. 
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obtaining  the  lease  from  the  Crown,  and  other  losses  owing  to 
the  detect  in  the  plaintiffs'  title :  Rowley  v.  Ginnever  (1). 

[HiGGiNS  J.  referred  to  Giddings  v.  Giddivgs  (2)  ;  Iv  re  Biss : 
Bisn  V.  Biss  (3).] 

There  is  no  such  relationship  arising  out  of  the  mere  existence 
of  the  tenancy,  and  the  replication  does  not  allege  that  the 
defendants  had  knowledge  of  the  reservation  in  the  grant,  or  of 
an}'  agreement  between  the  lessors  and  lessees  as  to  the  obtaining 
of  the  lease  from  the  Crown.  There  is,  therefore,  no  equity 
ac^ainst  the  defendants. 

[HiGGiNS  J.  referred  to  Cooper  v.  Phibbs  (4).] 

There  is  no  estoppel,  legal  or  equitable.  [He  referred  to 
Witlviott  V.  Barber  (5).]  The  replication  cannot  be  read  as  a 
traverse  of  the  eviction.  It  admits  it,  but  seeks  to  avoid  the 
effect  of  it  by  setting  up  an  alleged  equity.  The  possession  under 
the  original  lease  cannot  be  said  to  have  continued  as  to  the 
foreshore.  There  is  no  need  for  an  actual  walking  out  under  the 
old  tenui'e  and  a  formal  entry  under  the  new.  There  was  at  least  a 
constructive  eviction :  Mayor  of  Poole  v.  Whitt  (6). 

[Griffith  C.J.  referred  to  Delaiiey  v.  Fox  (7). 

Isaacs  J.  referred  to  Carpenter  v.  Parker  (8);  Fawcett  on 
Landlord  and  Tenanty  2nd  ed.,  p.  211.] 

The  Crown  Lands  Acts  give  the  plaintiffs  no  preferential  right 
over  the  foreshore.  That  was  wholly  excepted  from  the  grant  : 
Attorney-Geneml  for  Xew  Soivth  Wales  v.  Dickson  (9).  Being 
excepted,  it  was  Crown  land  and  could  be  leased  by  the  Grown 
for  any  of  the  purposes  mentioned  in  sec.  90  of  the  Act  48  Vict. 
No.  18,  without  reference  to  the  adjoining  owner.  The  reserva- 
tion of  this  strip  excluded  the  plaintiffs  from  any  privileges  that 
might  have  attached  to  riparian  ownership.  The  part  under  the 
sea  was  leased  under  sec.  89.  The  plaintiffs  had  no  preferential 
rights  over  that  because  they  were  not  owners  of  the  frontage. 
[He  referred  to  Share  v.  Wilson  (10);  Smith  v.  Renwick  (11).] 


(1)  (1897)  2  Ch.,  503. 

(2)  3  Ru88.,  241. 
{%)  (1903)  2  Ch.,  40. 

(4)  L.R.  2  H.L.,  149,  at  p.  170. 

(5)  15  Ch.  D.,  96. 

(6)  15  M.  &  W.,  671. 


(7)  2  C.B.N.S.,  768. 

(8)  3  C.B.N.S.,  206. 

(9)  (1904)  A.C.,  273,  at  p.  277. 

(10)  9  C.  &  F.,  .365. 

(11)  3N.S.\V,  L.R.,  398. 
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Gidlen  K.C.,  in  reply,  refeiTed  to  48  Vict.  No.  18,  sees.  65,  66,  H.  C.  of  A. 
67,68.  ^ 

[Isaacs  J.  referred  to  Lmrl  v.  Clyne  (1) ;  Stockport  Waterworks  perpetual 
Co.  V.  Potter-  (2) ;  Onnet^od  v.  Todmatyien  MiU  Co.  (3) ;  Chadwlck  '^'^J^^  ^''• 
V.  Manning  (4) ;   Gem^ge  Whitechtvrch  Ltd.   v.  Cavanagh  (5) ;  '• 

v/BR. 

BiMen  and  Leake,  Precedents  of  Pleadings,  3rd  ed.,  p.  568.  

HiGGlNS  J.  referred  to  Pickard  v.  Sears  (6).]  ; 

Griffith  C.J.  This  was  an  action  by  the  appellants  against  ivthMay. 
tlie  respondents  for  rent  reserved  upon  a  lease  for  a  term  of  23 
years  from  Ist  June  1882  at  a  yearly  rent,  payable  quarterly, 
canted  by  the  appellants'  predecessors  in  title  to  the  respondents* 
predecessors  in  title,  by  which  the  lessees  covenanted  to  pay  the 
rent  on  specified  dates.  The  defendants  as  to  a  portion  of  the  rent 
claimed,  which  was  for  part  of  the  last  year  of  the  term,  alleged,  in 
effect,  that  before  the  rent  became  due  portion  of  the  land,  namely, 
all  that  portion  lying  within  100  feet  of  the  high  water  mark  of 
the  waters  of  Port  Hunter,  Newcastle,  were  Crown  lands,  and  that 
the  Attorney -General  for  New  South  Wales  recovered  judgment 
against  the  plaintifis  in  an  action  of  intrusion,  and  subsequentl}^ 
recovered  judgment  against  the  defendants  in  an  action  for  in- 
trusion, in  respect  of  the  same  portion,  with  damages.  The 
plaintiff  pleaded  a  replication  upon  equitable  grounds  to  which 
it  will  be  necessary  to  refer  later,  but  which  I  need  not  now  state 
in  detail  In  efifect,  they  set  up  that  under  the  Crown  Lands 
Acts  in  force  in  New  South  Wales  the  plaintiffs  were  entitled  to 
a  preferential  right  appurtenant  to  the  rest  of  the  land  to  acquire 
that  strip  of  land  from  the  Crown,  and  that  the  defendants  by 
taking  advantage  of  that  preferential  right  had  obtained  from 
the  Crown  a  lease  of  the  100  feet,  and  say  that  under  these 
circumstances  the  plea  of  eviction  followed  by  diminution  of  the 
rent  is  not  applicable.  In  the  Crown  grant,  which  was  produced 
to  us,  and  to  which  we  are  allowed  to  refer,  the  parcel  of  land 
granted  to  the  plaintiffs'  predecessors  in  title  is  described  as 
bounded  by  the  waters  of  Port  Hunter   with  an   exception  in 

(1)  2  N.S.  W.  L.K.,  36.  (4)  (189fi)  A.C.,  231. 

(2)  n  H.  &  C.  .300.  (5)  (1902)  A.C.,  117,  at  p.  130. 

(3)  n  Q.K  D.,  155.  (6)  6  A.  &  £.,  469. 

TOL.  IV.  90 
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fl.  C.  OF  A.  theae  words : — "  Saving  and  reserving  to  His  Majesty  all  such 

part  of  the  land  as  may  be  within  100  feet  of  high  water  mark." 

Pjerfktual  The  effect  of  a  reservation  in  that  form  has  been  stated  by  the 

^^Ud*  ^^   Judicial  Committee  of  the  Privy  Council  in  Attorney-General  for 

J^  New  South  Wales  v.  Dickson  (1 ),  where  Lord  Lindley,  in  delivering 

-_       the  opinion  of  the  Judicial  Committee,  said : — "  The  effect  of  this 

liriflith  C.J.    1^^  reservation  is  not  open  to  any  serious  controversy.      If  the 

strip  in  question  belonged  to  the  Crown  at  the  date  of  the  grant, 

the  strip  was  excepted  from  the  grant.     The  word  'reserving' 

would   operate  as  an  exception."     The  authorities  quoted   in 

support  of  this  proposition  were  Sheppards*  Touchstone,  pp.  78 

et  seq,y  and  Coke  upon  LitUeton,  143a. 

The  defendants  contended   that  this  strip  of  land  was  not 

included  in  the  Crown  grant  at  all.    I  think  it  must  be  conceded 

that  that  follows  from  what  I  have  just  read.      But  it  is  clear 

that  Lord  Lin/Uey  was  not  directing  his  mind  to  the  question  of 

any  other  consequences  that  might  follow  in  New  South  Wales 

with  regard  to  the  power  of  the  Crown  to  deal  with  the  strip. 

The  plaintiffs  contend  that  the  Crown  cannot  deal  with  land 

reserved  under  such  circumstances,  and  rely  upon  various  sections 

of  the  Crovjn  Lands  Act  1884.    Sec.  63  of  that  Act  provides  that 

the  Governor  may  authorize  the  resciasion  of  any  reservation 

of  water  frontage  on  the  sea  coast  or  other  navigable  water  or 

of  land  adjoining  such  frontage  contained  in  any  Crown  grant 

subject  to  such  conditions  and  restrictions  as  he  thinks  fit    The 

land,  the  subject  of  such  rescission,  "may  be  granted"  to  the 

owner  of  the  land  contained  in  the  Crown  grant  at  a  price  to  be 

fixed  in  the  prescribed  manner  (in  a  former  Act  the  words  were 

"  shall  be  granted  "),  provided  that  nothing  in  this  section  shall 

empower   the   Governor  to  grant  any  land    used   as  a  public 

thoroughfare  or  any  land  set  apart  for  any  public  purpose.    As  I 

understand  the  judgment  of  the  learned  Judges  of  the  Supreme 

Court,  they  thought  that  that  section  gave  no  preferential  rights 

to  the  owners  of  the  land  comprised  in  the  Crown  grant     In  the 

view  I  take  of  the  case  it  is  not  necessary  to  pronounce  any  definite 

opinion  on  that  subject ;  but,  as  at  present  advised,  I  think  that 

the  powers  of  the  Crown  to  deal  with  land  falling  within  that 

(1)  (1904)  A.C.,  273,  at  p.  277. 
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category  are  limited   by  the  provisions  of  sec  (33  to  a  certain   H«  C.  of  a. 

extent.     The  Act  of  1884  provides  for  the  reservation  of  land  in       ^ '^ 

various  ways.      Under  sec  103  the   Governor   may   in  certain   pekpjetual 
cases  reserve  temporarily  from  sale  Crown  lands  on  either  side        JJ^' 
of  a  railway.     By  sec.  104  he  may  reserve  or  dedicate  Crown         }^' 

lands  for  any  of  a  number  of  specified  purposes.     Sec  63  makes       

no  provision  for  reserving  Crown  lands,  but  recognizes  the  case    ^'^"^**  ^•'^' 
where  there  has  been  a  reservation  of  a  water  frontage  on  Crown 
lands  or  lands  adjoining  a  water  frontage.     I  am  disposed   to 
think,  though  I  express  no  definite  opinion  on  the  subject,  that, 
under  the  reservation  refeiTed  to  in  sec.  63,  where  there  has  been 
such  a  reservation,  though  the  lands  are  Crown  lands,  still  they 
are  not  such  Crown  lands  as  can  be  disposed  of  for  all  the  pur- 
poses that  are  open  in  the  case  of  land  that  has  not  been  the 
subject  of  previous  disposition,  using  the  term  disposition  in  its 
widest  sense,  especially  having  regard  to  the  proviso  that  the 
Crown  cannot  grant  such  land  if  it  is  used  as  a  public  thoroughfare 
or  set  apart  and  dedicated  for  any  public  purpose.      Reference 
was  also  made  to  sec  68,  which  provides  that  on  an  application  for 
purchase  imder  any  of  the  last  five  preceding  sections,  including 
sec  63,  certain  consequences  shall  follow,  one  of  which  is  th^t  if 
the  applicant  for  purchase,  which,  in  the  case  of  sec.  63,  would  be 
the  owner  of  the  rest  of  the  land  originally  described  in  the 
grant  should  fail  to  complete,  the  right  of  purchase  may  be  treated 
as  having  lapsed,  and  the  land  itaelf  may  be  sold  by  auction,  or 
otherwise  disposed  of  pursuant  to  the   provisions  of  the  Act. 
There  is  no  doubt  that  negative  provisions  may  be  inferred  from 
positive  words — ^there  is  ample  authority  for  that — and  I  am 
disposed    to  think  that  under  these  circumstances  the  Crown 
could  not  grant  the  lands  now  in  question  to  anybody  except  the 
original    grantee    until   the    conditions  stated   in   sec   68   had 
been  fulfilled.     Though  I  am  disposed  at  present  to  take  that 
view,  it  does  not  carry  the  plaintiffs  very  far,  because  the  title 
which  the  defendants  say  they  have  obtained  from  the  Crown 
is  under  a  lease  of  some  of  this  land,  and  by  sec  90  it  is  pro- 
vided  that    the   Governor  may,  amongst    other   things,   lease 
Crown    lands    in    specified    areas    for    any    of    the    purposes 
thereinafter  specified  for  a  term  not  exceeding  fifteen   years. 
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H.  C.  or  A.  Amongst  those  purposes  are  boat  houses,  ferries,  bathing  places, 
*'       building  or  repairing  ships  or  boats.     Putting  the  case  for  the 

Perpbtuaj.  plaintiffs  at  its  highest,  I  do  not  think  that  the  effect  of  the  reser- 

"^^l^TD  ^*^   vation  i-elied  upon  can  be  put  any  higher  than  if  the  strip  had 

*•  been  reserved  for  the  purpose  of  a  highway,  except  so  far  as 

regards  the  power  to  make  a  subsequent  grant  to  the  original 

Griffith  C.J.  grantee.  And  if,  as  might  be  perfectly  natural  under  such 
circum^^tances,  a  portion  of  the  land  excepted  might  be  leased  by 
the  Crown  for  the  purposes  of  a  ferry  or  a  bathing  place,  it  is 
difficult  to  see  why  a  lease  could  not  be  granted  for  the  purpose 
of  building  or  repairing  boats  or  ships.  Therefore,  as  at  present 
advised,  I  am  inclined  to  think  that  the  objection  which  has 
been  taken  to  the  lease  as  being  in  violation  of  the  plaintiffs' 
right,  cannot  be  supported,  but  I  express  no  definite  opinion 
on  the  point.  I  assume  for  the  purpose  of  the  rest  of  the  case 
that  the  plaintiffs'  contention  on  that  point  is  sound,  and  that 
the  Crown  could  not  by  grant,  lease,  or  other  disposition  do 
anything  detrimental  to  the  plaintiffs'  right  to  occupy  this  strip 
of  land  as  to  which  they  allege  a  preferential  right. 

Regarding  the  case  from  that  point  of  view,  the  plaintifEs  say 
that,  they  having  this  preferential  right  to  the  exclusion  of  all 
other  persons,  the  Crown  has  in  violation  of  that  right  purported 
to  grant  to  the  defendants  a  right  to  occupy  that  particular  strip 
of  land.  Suppose  they  have  done  so.  What  follows  ?  The  repli- 
cation is  pleaded  as  an  equitable  one,  and  sets  out  certain  facts  as 
showing  that,  under  the  circumstances,  the  plaintiffs  are  entitled 
to  an  absolute  and  unconditional  injunction  to  restrain  the  de- 
fendants from  setting  up  the  fact  of  their  eviction  by  the  Crown 
from  portion  of  the  land  demised.  Regarded  from  an  equitable 
point  of  view  it  can  only  be  taken  to  suggest  that,  under  the 
circumstances  stated,  in  view  of  the  relationship  of  landlord  and 
tenant  which  existed  between  the  parties,  and  the  law  being  as 
contended  for  by  the  plaintiffs,  any  right  that  the  defendants 
acquired  from  the  Crown  must  have  been  acquired  by  them  in 
trust  for  the  plaintiffs,  not  exactly  as  trustees  for  them,  but  by 
virtue  of  a  gitowi-fiduciary  position.  Assuming  that  this  is  so, 
although  there  is  no  authority  for  saying  that  a  fiduciary  re- 
lationship arises  between  landlord  and  tenant  from  the  mere  fact 
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of  the  existence  of  tliat  relationship,  Couits  of  Etjuity  do  not   H-  C-  ^*  ^• 
allow  a  cestui  que  trust  to  obtain  from  a  trustee  any  benefit  he       ^^_^ 
has  derived  from  the  trust  property  by  virtue  of  his  position    Perpetual 
without  indemnifying    him  against   all    liabilities   incurred   in    ^^ltd!    ^ 
respect  of  the  trust,  either  already  incurred  or  future.      So  that,  ''• 

under  these  circumstances,  the  plaintifiis  would  not  be  entitled  to       

a  perpetual  and  unconditional  injunction.     The  case  Giddings  v.      " 
GiddingH  (1),   referred  to  by  my  learned  brother  Higgins  is 
ample  authority  for  that  proposition ;  and  there  ai-e  other  later 
authorities  to  the  same  effect. 

Then  it  was  suggested  that  the  replication  might  be  regarded 
as  setting  up  something  in  the  nature  of  an  equitable  estoppel, 
that  the  defendants  should  not  be  allowed  to  set  up  the  defence 
that  they  had  been  evicted  from  land  which  they  had  never 
ceased  to  occupy,  and  of  which  the  beneficial  ownership  was  still 
in  them  as  lessees.     But  the  difficulty  still  remains.     Even  if  the 
defendants  are  trustees  of  the  land  and  the  plaintiffs  are  the 
beneficial  owners,  the  obligation  to  indemnify  still  remains.     So 
that,  regarded  as  an  equitable  replication,  I  think  it  is  bad.     But 
it  b  suggested  that  the  replication  may  be  regarded  as  an  argu- 
mentative traverse  of  the  fact  of  eviction.     Now  it  appears  that 
the  lessees  were  on  the  point  of  being  evicted  by  title  paramount 
of  the  Crown,  but,  the  replication  says,  by  taking  advantage  of 
the  plaintiffs'  supposed  rights  they  obtained  a  new  right  to  the 
possession  of  the  land  from  the  real  owner.      But,  in  my  opinion, 
possession  under  the  lease  granted  by  the  Crown  under  those 
circumstances  could  not  be  regarded,  in  law  at  least,  without  an 
agreement  by  the  parties,  as  a  continuance  of  the  original  posses- 
sion under  the  plaintiffs.     The  effect  of  the  eviction  would  not  be 
altered  by  such  a  continuance  of  possession,  and  therefore  tlie 
alle^tion  does  not  amount  to  a  travei*se.     So  that  the  replication 
cannot  properly  be  regarded  as  a  good  argumentative  traverse 
of  the  facts  alleged  in  the  plea. 

It  is  suggested,  again,  that  it  may  be  read  as  a  confession 
and  avoidance  of  the  fact  of  eviction.  But  the  fact  of  eviction 
entails  the  consequence  of  a  corresponding  cessation  of  the  obli- 
gation to  pay  a  portion  of  the  rent,  and  if  tliat  obligation  ceased, 

(1)  3  Russ.,  241. 
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H.  C.  OK  A.  ^he  QQiy  ^ay  to  avoid  the  consequence  would  be   by  setting 
'■        up  some  new  contract  to  pay  that  portion  of  the  rent,  either  an 

Perpetial  actual  contract  or  one  to  be  inferred  from  the  circumstances  by 
^^^^o^^   law.    But  in  any  case  that  would  be  a  new  contract,  different 
^'  from  that  alleged  in  the  declaration.     So  regarded,  therefore,  the 
replication  is  a  departure,  and  bad  on  that  ground. 

orifBthc.j.  rn^QT^  it  was  suggested  that  the  replication  may  be  regarded  as 
setting  up  an  estoppel  by  representation,  whereby  the  defendants 
are  estopped  from  taking  advantage  of  the  cessation  of  the 
obligation  to  paj'  the  full  rent.  But  they  could  only  be  so 
estopped  by  some  conduct  amounting  to  a  representation  that 
the  covenant  is  still  in  force,  and  such  a  representation  would 
not  be  a  representation  of  an  existing  fact  at  all.  The  repre- 
sentation necessary  to  be  established  would  be  a  representation 
that  there  had  not  been  an  eviction,  and  that  would  have  had  to 
be  followed  by  some  change  in  the  position  of  the  plaintiffs,  whicli 
would  aiFect  the  plaintiifs  detrimentally  unless  effect  were  given 
to  the  representation.  The  replication,  therefore,  cannot  stand  on 
that  ground. 

It  appears  to  me  that  the  only  way  to  get  rid  of  the  con- 
sequences of  the  fact  of  eviction,  otherwise  than  by  a  new 
contract  to  pay  the  full  rent,  would  be  by  showing  some  sort  of 
tripartite  agreement  between  the  three  parties,  the  Crown,  the 
lessors,  and  the  lessees,  that  the  right  of  the  Crown  should  not  be 
enforced,  but  that  the  lessees  should  continue  in  possession  under 
their  original  title  from  the  lessors.  If  that  were  proved,  prob- 
ablj'  the  original  estoppel  arising  between  landlord  and  tenant 
would  not  be  displaced  by  what  would  otherwise  have  been  an 
eviction.  But  I  do  not  think  the  replication,  however  it  may 
be  read,  can  l)e  construed  as  setting  up  such  a  tripartite  agree- 
ment. The  replication  is  based  upon  the  legal  consequences 
supposed  to  follow  upon  the  state  of  the  title,  which,  in  my 
opinion,  do  not  follow  without  express  agreement.  I  am,  there- 
fore, unable  to  see  any  ground  on  which  the  replication  can  be 
suppoi-ted,  and  I  think  the  judgment  of  the  Supreme  Court  was 
riijht,  and  the  appeal  should  be  dismissed. 

Isaacs  J.     The  only  question  necessary  for  decision  is  whether 
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this  replication  can  be  supported  in  law.    In  my  opinion  it  cannot,   H.  C.  o»  A. 
and  for  this  reason,  that,  regarding  it  in  the  most  favourable  light 
for  the  plaintiffs,  a  Court  of  Ikjuity  would  not  grant  a  perpetual   perpbtual 
and  unconditional   injunction   restraining  the  defendants  from  TRcwMCki. 


Ltp. 

question  is  really    determined   by  the  case  of    Mines  Royal 


netting  up  their  plea  of  partial  eviction  and  apportionment.     The        ^- 


tSocietiea  v.  Magn-ay  (1).  The  plaintiffs  have  averred  many  cir-  ^"•*^'••'• 
cumstances  which  they  claim  render  it  inequitable  to  raise  the 
defence  of  apportionment,  but  they  do  not  show  that,  taking  the 
replication  as  it  stands,  nothing  remains  to  be  don^  except  for 
the  defendants  to  pay  the  rent  They  may  or  may  not  have  a 
case  for  specific  performance,  or  injunction,  or  declaration  in 
equity,  but  a  court  of  law  has  not,  under  the  procedure  in  force 
in  this  State,  the  means  of  dealing  with  the  whole  matter  '^  so  as 
to  do  justice  between  the  parties : "  sec.  98  of  the  CoTnirum  Law 
Procedure  Act  1899 ;  nor,  for  the  reasons  given  by  the  learned 
Chief  Justice,  can  the  replication  be  regarded  as  amounting  to  an 
estoppeL  The  replication,  therefore,  cannot  stand,  even  if  the 
plaintiffs'  arguments  as  to  their  preferential  rights  to  a  grant  or 
a  lease  under  the  Crown  Lands  Acts  be  correct. 

As  to  that  branch  of  the  case,  while  unwilling  to  determine  it 
under  present  circumstances,  I  must  not  by  any  means  be  taken 
as  acquiescing  in  the  decision  of  the  Supreme  Court  that  the 
plaintiffs  have  no  preferential  rights  whatever  to  a  lease,  and 
that  no  such  preferential  rightH  as  they  claim  are  known  to  the 
law.  I  am  not  at  present  prepared  to  accept  the  view  that  the 
Crown,  under  sec.  90  of  the  Act  of  1884,  has  not  the  power,  or  has 
only  the  power,  subject  to  a  prior  right  of  the  plaintiffs,  to  lease 
to  other  persons  for  pui'poses  in  that  section.  Crown  lands  the 
subject  of  reservation  in  the  Crown  grant.  On  the  other  hand,  I 
am  certainly  not  disposed  to  adopt  without  further  consideration 
the  other  extreme  view  that  the  Crown  is  absolutely  at  large  to 
lease  those  lands  independently  of  the  plaintiffs,  and  for  any  pur- 
pose outside  the  purposes  included  in  sec.  90.  It  may  be  that  sec. 
63  gives  the  Crown  grantee  a  qualified  right  of  preference  over 
other  persons  who  desire  the  land  for  purely  private  purposes, 
that  is,  where  no  public  advantage  is  or  may  be  served. 

(I)  10  Ex..  489. 


l!iaac8  J. 
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H.  C.  OF  A.       But,  quite  consistently  with  this  qualitication,  it  is  one  distinctly 

possible  view  that  the  Crown  might  itself,  as  to  those  lands  which 

Pekpktcal   it  has  expressly  retained,  utilize  them  for  its  own,  that  is,  public 

^^^lSd!  ^^   purposes,  or  might,  under  sec  90  lease  them  to  others  to  use  for 

^-  such  purposes  as  Parliament  in  that  section  has  indicated  would 

be  useful  to  the  public. 

As  already  stated,  however,  I  am  not  required  to  decide  any- 
thing as  to  this,  and  only  refer  to  the  matter  that  no  titles  may 
be  regarded  as  granted  or  taken  or  refused  under  any  supposed 
approval  by  this  Court  of  the  unqualified  view  laid  down  by  the 
Supreme  Court  of  the  State. 

HiGGiNS  J.     This  is  a  demun-er  to  au  equitable  replication,  a 
question  as  to  the  sufficiency  of  the  pleadings.    Briefly  stated  the 
plaintiffs  sue  for  £262  10s.  rent  for  the  final  nine  months  of  a 
lease  for  23  years  from  1st  June  1882.     The  land  was  granted  in 
fee  simple  in  1835,  but  in  the  grant  thei-e  was  a  "  saving  and 
reserving  "  of  a  strip  of  land  100  feet  wide  alx)ve  the  high  water 
mark  of  Poii;  Hunter.     The  defendants  pleaded  that  as  to  this 
strip  of  the  land  the  Crown  by  virtue  of  the  title  pai-amount 
recovered  judgment  against  the  plaintiffs  for  possession  in  1895, 
and  afterwards  recovered  judgment  against  the  defendants,  and 
that  the  defendants  yielded  up  possession  to  the  Crown,  and  that, 
on  a  fair  apportionment  of  the  whole  rent  of  the  land  leased, 
£229  3s.  ought  to  be  deducted  in  respect  of  the  strip  of  100  feet 
The  plaintiffs  then  made  a  long  replication,  and  a  keen  contest 
has  taken  place  as  to  its  full  meaning  and  effect.     Tlie  learned 
Chief  Justice  has  described  it,  but  I  see  no  way  of  doing  full 
justice  to  it  except  by  setting  it  out  in  the  report  in  full.     This 
equitable  replication  has  been  supported  by  elalx)rate  and  subtle 
arguments  which  I  cannot  examine  in  detail  within  a  judgment 
of  reasonable  limits.     I  propose  to  base  my  decision  on  the  point 
that,  even  if  the  facts  alleged  in  the  repliciition,  taken  with  the 
laws  as  to  Crown  lands  to  which  we  have  been  referred,  give  to 
to   the  plaintiffs   any  right  in  e({uity  or  otherwise  to  prevent 
the   deduction   of   an  apportioned   part   of  the   rent,    no    per- 
petual injunction  against  such  deduction,  or  against  anything  else, 
would  be  granted  by  a  Courty  of  Equity  except  on  conditions: 
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And  under  the  New  South  Wales  practice  no  equitable  pleading   ^^  C.  of  A. 

can  be  supported  unless  it  alleges  facts  in  which  an  absolute  and       ^ '^ 

nnconditional  perpetual  injunction  would  be  gi-anted.  In  the  pkkpktdal 
present  case  no  Court  of  Equity  would  grant  a  perpetual  ^'^"i^p"^* 
injunction  unless  on  the  terms  that  the  plaintiffs  pay  the  rent  »• 

paid  by  the  defendants  for  the  new  lease  granted  by  the  Crown, 

and  indemnify   the   defendants   against  the    covenants.       The     "*«*^°"''- 
nearest  analogy  that  I  can  think  of  is  the  case  of  a  constructive 
trust,  and  the  foim  of  the  decree  in  such  a  case  is  set  out  in 
Gidiinga  v.  Oiddings  (1).     The  decree  there  was,  in  substance, 
that  upon  the  death  of  the  tenant  for  life  the   remainderman 
became  entitled  to  the  benefit  of  the  lease  axjquired  by  the  tenant 
for  life  subject  to  the  payment  of  a  rateable  proportion  of  the 
tine  paid  on  the  renewal,  and  subject  also  to  the   payment  of 
rent;  and  it  was  referred  to  the  Master  to  inquire  and  ascertain 
and  certify  the  amount  of  the  fines  paid  by  the  tenant  for  life, 
and  to  compute  interest  thereon,  and  to  approve  of  a  proper 
assignment  to  be  executed  by  the  defendant  to  the  plaintiff*  of 
the  subsisting  term  and  interest,  and   to  approve  of  a  proper 
deed  of    indemnity    to   be   executed   by   the   plaintiff*  against 
the  payment  of  the   yearly  rent  and  the  performance  of  the 
covenants   in   the   lease.     I    may   refer   also    to   the   cases  re- 
ferred to  in  Leivin  mi   T^^usta,   10th   ed.,  p.  197,  to  Kfieeh   v. 
Sandford   (2),  and    to    Bxndey   v.    Ginaiver  (8).       There  are 
many   cases   which    illustrate    the    strictness    with    which    the 
Courts  of  common  law  in  England,  so  long  as  they  adhered  to  the 
system  of  pleading  to  which  the  State  of  New  South  Wales  still 
adheres,  treated   pleadings   on   equitable   grounds.     Where   the 
machinery  of  the  Courts  of  common  law  did  not  enable  them 
to  do  final  and  complete  justice  between  the  parties  by  means  of 
*  perpetual  unconditional  injunction,  the  pleading  was  held  to 
he  bad :  Gorely  v.  Gorely  (4).   But,  although  I  do  not  discuss  the 
other  points  which  have  been  referred  to  in  this  case,  I  think  it 
^ell  to  state,  above  all  in  a  matter  of  title,  to  prevent  any  mis- 
apprehension, that  I  am  not  satisfied  that  the  lessors  had  under 

(1)  3  Ruaa.,  341.  (3)  (1897)  1  Ch..  .^OS. 

(2)  2  Wh.  &  Tud.  L.C.  ill  E<i.  (7th  (4)  1  H.  k  N.,  144. 
«i.),  vol.  II.,  p.  693. 
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H.  C.  OF  A.  the  Crown  Lands  Acts  any  preferential  right  to  a  lease  of  the 

''        100  feet,  or  that  the   Crown  could  not  ffrant   a  lease  thereof 

Pjbrpktlal  to  a  stranger.      I  am  certainly  not  prepared  to  differ  from  the 

^^^^^^^^'  Full  Court  on  this  point.     But,  even  if  there  was  such  a  pre- 

V.  ferential  right,  I  cannot  find  any  fiduciary  or  other  obligation 

'.       on  the  part  of  the  defendants,  having  got   the  new  lease  (and 

HiwrinsJ.  f^^,  ^j^jg  pux-pooe  we  must  assume  the  new  lease  to  be  valid), 
to  treat  the  lease  as  having  been  obtained  for  or  in  the  interests 
of  the  lessons.  The  replication,  it  is  true,  alleges  that  the  new 
lease  was  "  obtained  by  the  defendants  by  virtue  of  their  title  to 
and  passession  of  the  said  residue  of  the  said  lands  under  the  said 
lease."  This  is  rather  an  allegation  of  law  than  of  fact.  I  do 
not  see  a  basis  for  it  in  law :  and,  even  if  it  be  treated  as  an 
allegation  of  fact,  why  should  that  fact  give  the  benefit  of  the 
new  lease  to  the  plaintiffs,  whether  they  take  on  themselves  the 
burden  of  the  covenants  or  not  ?  The  cases  are  collected  in  In 
re  Biss  ;  Bis8  v.  Bisff  (1).  Nor  do  I  see  any  ground  for  treating 
the  defendants  as  estopped  (as  the  plaintifi^  contend)  from  insist- 
ing on  a  deduction  of  an  apportioned  part  of  the  rent ;  for  I  can 
find  no  representation  of  an  existing  fact  on  which  the  plaintiflfe 
acted ;  and  there  is  no  allegation  of  any  contract. 

I  may  be  permitted  to  add  that,  in  my  opinion,  fully  one  half 
of  the  time  and  labour  which  this  case  has  involved  could,  in  all 
probability,  have  been  saved  to  the  Court  and  to  counsel  if,  as 
under  the  English  Judicature  Acts,  the  same  Court  could  deal 
freely  with  equitable  and  legal  rights,  so  as  to  do  justice  once 
and  for  all  between  the  parties  litigating. 

Appeal  disviimed  with  eofits. 

Solicitor,  for  the  appellants,  F.  A,  Dave^vport. 
Solicitor,  for  the  resix)ndentss,  C.  A.  G<*(ihJ<im. 

C.  A.  W. 

(I)  (1903)  2  Ch.,  40. 
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ON   APPEAL  FROM  THE  COMMiaSIONfiR  OF  PATENTS. 


Griffith  C.  J., 

BartoD, 

iMuuisaod 

Higfcins  JJ. 


PiUtnt —  Application —  OpposiUmi —  Inventi<yn  already  in  poasessioti  of  public  —   H.  C.  of  A. 

DeseripCion  in  specification  of  State  patent — Gon^ruction  of  claim — Opportunity         1907. 

for  applicant  to  amend — Claim  for  combination — Patents  Act  19U3  {No.  21  of         *— /— ' 

1903),  sees.  56,  78.  Mklbournib, 

June  11,  12, 
An  applioatioii  for  letters  patent  for  a  method  of  treating  ores,  including  13, 14, 17,  18. 

iron  oxide  ores,  was  opposed  b^r  the  holder  of  a  patent  granted  in  one  of  the 

States  for  a  method  of  treating  iron  oxide  ores.     The  Court  having  found  on 

the  evidence  that  the  applicant's  invention,  as  described  in  his  specification 

and  claim,  had,  so  far  as  it  applied  to  iron  oxide  ores,  been  described  in  the 

specification  of  the  opponent's  patent : 

Held,  that  the  applicant's  invention  was  **  otherwise  in  the  possession  of  the 
public  "  within  the  meaning  of  sec.  56  (/)  of  the  PoUents  Act  1903,  and  that  a 
patent  should  not  be  granted  to  the  respondent,  unless  he  should  within  a 
limited  time  amend  his  specification  so  as  to  claim  any  new  invention  that 
might  be  disclosed  in  his  specification. 

Although  in  construing  a  claim  the  whole  specification  must  be  taken  into 
account,  yet  the  applicant  for  a  patent  is  not  entitled  to  protection  for 
anything  which  is  not  claimed. 

Where  a  patent  is  sought  for  a  combination  of  subordinate  processes,  and 
also  for  some  of  those  subordinate  processes  themselves,  the  applicant  roust 
make  It  plain  that  he  intends  to  claim  protection,  not  only  for  the  combination, 
bat  also  for  those  subordinate  processes. 

(Hark  v.  Adie,  2  App.  Cas.,  315,  applied. 
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H.  C.  OF  A.  Appeal  from  the  Commissioner  of  Patents. 

^^'  On   4th   January    1906,   Edwin   Phillips   applied,   under  the 

MooRK  AND  Patents  Act  1903,  for  a  patent  for  a  **  method  of  treating  ores," 

Hbskbth     j^jjJ  lodged  therewith  a  complete  specification. 

Phillips.         On  10th  April  1906,  notice  of  opposition  to  the  grant  of  patent 

was  duly  given  by  Montague  Moore  and  Thomas  James  Heskett 

The  grounds  of  opposition  were  : — 

1.  That  the  invention  had  been  patented  in  each  of  the  States 
of  Australia. 

2.  That  the  invention  was  not  novel. 

3.  That  the  invention  had  been  described  in  a  book  or  other 
printed  publication  published  in  the  Commonwealth  before  the 
date  of  application  or  was  otherwise  in  the  possession  of  the 
public. 

The  material  parts  of  the  applicant  s  specification  and  of  the 
specification  of  the  opponents'  Queensland  patent  are  sufficiently 
set  out  in  the  judgment  of  Gri^th  C.J,  hereunder. 

On  the  hearing  of  the  opposition,  the  Commissioner  of  Patents 
dismissed  the  opposition  and  awarded  casts  to  the  applicant. 

From  this  decision  the  opponents  now  appealed  to  the  High 
Court. 

Irrine  K.C.  (with  him  Leviiison),  for  the  appellants.  Tlie 
objections  to  the  respondent's  patent  are  tlsbken  under  paragraphs 
(c),  (e)  and  (/)  of  sec.  56  of  the  Patents  Act  1903,  and  are  that 
tlie  invention  has  been  previously  patented  in  Australia,  that  it 
is  not  novel,  and  that  it  has  been  described  in  a  publication 
published  in  the  Commonwealth,  that  is  to  say,  in  the  specifica- 
tion of  the  appellants'  Queensland  patent.  It  is  only  so  far  as 
tlie  respondent  s  specification  and  claim  relate  to  iron  oxide  ores 
that  the  objections  really  go.  If  the  patent  is  granted  as  the 
specification  and  claim  stand,  the  appellants  will  be  prevented 
from  exercising  their  patented  invention  throughout  Australia. 
As  to  the  respondent's  claims  (1),  (4)  and  (5),  they  are  not  novel 
having  regard  to  the  facts.  As  to  thase  claims  the  invention  has 
been  already  patented  in  Australia  because  those  claims  are 
identical  with  claims  in  the  appellants'  specification.  That  ques- 
tion depends  on  a  comparison  of  what  the  respondent  claims 


4  C.L.R.]  OF  AUSTRALIA.  1413 

with  what  the  appellants  claim.     If  there  is  not  that  identity,   ^-  ^-  ^^  ^- 
then,  at  any  rate,  what  the  respondent  claims  has  been  described 
in  the  appellants'  specification.     That  questions  turns  on  a  com-  moore  and 
parison  of  the  respondent  s  claim  and  the  appellants*  specification.     Hesketh 
[Counsel  referred   to    Tei^^dl    oii  Patents,  4th   ed.,  p.   157 ;    Phillips. 
Qorrigal  v.  Ai^mstrong,  Whitworth  &  Co,  Ltd.  (1) ;  British  Motor 
Traction  Co.  Ltd.  v.  Frisioell  (2).] 

Coldham  and   Mann,  for   the   respondent.      The  appellants' 
patent  is  for  a  process  consisting  of  a- combination  of  old  and  well 
known  processes.     In  that  respect  it  resembles  the  respondent's 
claim.     Unless  it  can  be  said  that  these  two  combinations  are  so 
alike   that   no   reasonable   man   could   say   that   they   are   not 
identical,  the  patent  should  be  granted.     A  patent  should  not  be 
refused  unless  the  objections  are  proved  beyond  possibility  of 
doubt,  because  irremediable  hai-m  is  not  done  by  granting  it, 
whereas  such  damage  is  done  by  refusing  it :  Tolsons  Patent 
(S) ;  In  re  RusseWs  Patent  (4) ;  In  re  Spence's  Patent  (5) ;  Eo' 
farte  Sheffield  (6);  Stubbs  Patent  (7);  Newman's  Application 
(8);  In  re  Stuart's  Application  (9).     The  proceedings  on  an 
opposition  to  the  grant  of  a  patent  are  not  the  same  as  those  in 
an  action   for   infringement.      It   was   not   intended   that    the 
examiner,  in  preparing  for  a  report  under  sec.  41  (6)  as  to  whether 
an  invention  is  novel,  should  go  into  such  inquiries  as  would  be 
made  in  an  action  for  infringement.     The  word  "  novel  "  in  sec. 
of)  {e)y  is  used  in  the  same  sense  as  in  sec.  41  (6)  and  refers  to 
user  of  the  invention,  and  there  is  no  evidence  that  the  respon- 
dent's invention  had  been  previously  used.     Both  as  to  the  ques- 
tions of  novelty  and  prior  publication  the  evidence  is  not  such 
as  to  lead   to  the   conclusion   that   the   two   combinations    of 
processes  are  identical.     The  respondent's  combination  includes 
processes  not  included  in  the  combination  of  the  appellants,  and 
those  processes  which  are  common  to  both  are  not  used  in  the 
same  oixler.     In  construing  the   claim   the   whole   specification 

(1)  22  R.P.C.,  268.  (6)  L.R.  8  Ch.,  237,  at  p.  240. 

(2)  18  R.P.C.,  497.  (7)  Griffin's  Pat.  Cos.,  298. 

(3)  6  DeG.  M.  &  G.,  422.  (8)  Griffin's  Pat.  Off.  Rep.,  40. 

(4)  2  DeCi.  &  J.,  130.  (9)  9  R.P.C.,  452. 
(o)  3DeC;.  &  J.,  523. 
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H.  C.  OF  A.  should  be  read  with  it     Westinghou9e  v.  Lancashire  and  York- 
^^'       shire  Railway  Co,  (1);  Terrell  on  Patents,  4th  ed.,  p.  31. 
[Isaacs  J.  referred  to  Brooks  v.  Laniplugh  (2).] 
See  also  Arnold  v.  Bntdbury  (3) ;  Edisan  Bell  Plwnoyrapk 
Corporatio^i  Ltd.   v.  Smith  (4).     The  Court  may  impose  cod- 
ditions  on  the  grant  of  patent:  In  re  Todd^s  Applioation  (5): 
In  re  Welch's  Patent  (6) ;  jP^yw/  on  Patent  Lair,  3rd  ed.,  vol.  ii., 
p.  28. 


MOORB   AND 
USSKBTH 

V. 
PUILUFS. 


Irvine  K.C.  in  reply.  The  question  is,  has  the  respondent  taken 
the  pith  and  substance  of  the  appellants'  invention :  CUirk  v. 
Adie  (7). 

[Griffith  C.J.  referred  to  Consolidated  Cur  Heating  Co,  v. 
Came  (8).] 

The  application  should  be  refused,  but  leave  might  be  given  to 
the  respondent  to  amend :  Deeley  v.  Peries  (9). 

[Counsel  also  referred  to  Harrison  v.  Anderstom,  Fowndry 
Co,  (10) ;  Ky^ioch  &  Co.  Ltd,  v.  Wehb  (11) ;  British  Unitefl  Sfco? 
Machinery  Co,  Ltd.  v.  Hugh  Claughton  Ltd,  (12).] 

Cur.  adv,  indt, 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the 
Commissioner  of  Patents  allowing  an  application  for  a  patent 
made  by  the  respondent  The  PcUents  Act  1903  provides  in 
sec.  56  that : — "  Any  person  may  within  three  months  from 
the  advertisement  of  the  acceptance  of  a  complete  specification, 
or  within  such  further  time  not  exceeding  one  month  as  the 
Commissioner  on  application  made  within  such  three  months 
allows,  give  notice  at  the  Patent  Office  of  opposition  to  the 
grant  of  the  patent "  on  certain  grounds,  of  whicli  it  is  only 
necessary  to  mention  three,  viz.,  "  (c)  That  the  invention  has 
been  patented     ...     in   a   State ;  (p.)  That  the  invention  is 


(1)  1  R.P.C.,229. 

(2)  16R.P.C.,33. 

(3)  L.R.  6Ch..  706. 

(4)  11  R.P.C.,  389,  at  p.  395. 

(5)  9  R.P.C.,  487. 

(6)  8R.P.C.,  442. 

(7)  2  App.  Cas.,  315. 


(S)  (1903)  A.C.,  509. 

(9)  (1896)  A.C.,496;  13R.P.C.,5»I. 

(10)  1  App.  Cas.,  574. 

(11)  17R.P.C.,  100. 

(12)  23  R.P.C.,  321,  at  p.  334;  '24 
R.  P.C,  33. 
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not  novel  or  has  been  already  in  possession  of  the  public  with  H.  C.  of  A. 

•  •  1907 

the  consent  or  allowance  of  the  inventor  ;  (/)  That  the  invention 


has  been  described  in  a  book  or  other  printed  publication  pub-  moorb  and 
liidied  in  the  Commonwealth  before  the  date  of  the  application     Hksketh 
or  is  otherwise  in  the  possession  of  the  public."     There  was  some     Philups. 
discussion  as  to  the  meaning  of  the  words  "  not  novel  "  in  sub-    Griffith  g.j. 
sec:  («),  having  regard  to  the  provision  in  sub-sec.  (/)  which 
refers  to  a  state  of  things  under  which  it  might  be  said  that  an 
inventi<ln  was  not  novel.     It  has  been  held  in  the  United  States 
where  a  similar  objection  that  the  invention  is  not  novel  may 
be  made,  that  the  words  "  not  novel "  do  not  refer  to  a  paper 
anticipation,  but  to  a  thing  which  is  not  absolutely  new  in  the 
ordinary  sense  of  that  tei-m.      For  the  present  purpose,  however, 
for  reasons  that  will  appear,  it  is  not  necessary  to  refer  further 
to  the  particular  terms  of  sec  56.      The  objection  which  is  relied 
on  by  the  appellants  substantially  comes  within  the  last  words 
of  sub-sec  (/),  that  is,  that  the  invention  "  is  otherwise  in  the 
possession  of  the  public."     The  manner  in  which  the  invention  is 
alleged  to  be  in  the  possession  of  the  public  is  that  the  invention 
has  been  substantially  described  by  the  complete  specifications  of 
a  patent  granted  in  Queensland  on  28th  December  1903  to  the 
present  appellants.      The  invention  now  in  question  relates  to  a 
method  of  treating  sulphide  and  oxide  ores  finely  divided.   There 
are  some  facts  well  known  to  metallurgists,  which  appear  suffici- 
ently upon  the  documents  before  us,  and  to  which  it  is  necessary 
to  refer  for  the  purpose  of  making  the  proposed   patent  and 
the  objections  to  it  intelligible.     It  is  a  well  known  fact  that 
Hulphide  oi'es  cannot  be  reduced  to  metal  until  the  sulphur  is 
got  rid  of  by  oxidization,  that  is,  by  oxidizing  the  ore,  and  for 
that  purpose  it  is  a  common  thing  to  subject  the  ore  to  what  is 
called  an  oxidizing  atmosphere  under  conditions  of  great  heat. 
With  respect  to  oxide  ores,  it  \»  well  known  that  it  is  extremely 
difficult  to  reduce  them  to  a  state  of  fusion  without  deoxidizing 
them,  and  for  that  purpose  it  is  a  known  process  to  subject  the 
ore  to  a  reducing  or  deoxidizing  atmosphere  consisting  of  carbonic 
oxide  or  some  hydro-carbon  gas,  and  it  is  recognized  that  tlie 
greater  the  heat  the  more  eflScacious  the  reduction  will  be.      For 
both  purposes  it  is  desirable  that  the  ore  to  \ye  treated  should  be 
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H.  C.  OF  A.  finely  divided,  and  for  obvious  reasons.      Those  being  the  facts 
* '        with  vvliich  we  stait,  the  applicant  describes  his  invention  as  being 
"  for  a  novel  method  of  treating  sulphide  ores   .     .   and  also  oxide 
ores,"  and  "  the  method  consists  essentially  in  showering  the  ore, 
in  a  finely  divided  state,  downward  through  a  stack,  in  which  it 
is  subjected,  while  in  suspension,  to  a  suitable  fusing  atmosphere 
moving  in  the  same  direction,  then  discharging  the  fused  ore 
from  the  lower  end  of  the  stack  into  a  reverberatory  chamber,  or 
forehearth,  wherein  the  molten  metal  is  caused  to  separate  by 
gra\'ity  from  the  slag."      That  is  the  preliminarj'  statement  of 
his  invention  which  the  applicant  makei^  in  his  specification.  Bat 
in  considering  whether  the  invention  is  already  in  the  possession 
of  the  public,  it  is  necessarj''  to  ascertain  what  is  the  invention 
which  is  claimed,  and  for  that  we  must  look  to  the  claim  at  the  end 
of  the  complete  specification,  which,  by  the  Statute,  is  required  to 
end  with  a  formal  definite  statement  of  the  applicant's  claim. 
The  applicant  formulates  his  claim  thus : — "  Having  now  fully 
descril>td  and  ascertained  my  said  invention  and  the  manner  in 
which  it  is  performed,  I  declare  that  what  I  claim  is: — (1)  Tlie 
process  of  treating  finely  divided  ore,  which  consists  " — that  Ls, 
the  particular  process  which  he  claims  consists — "  in  showering 
the  ore  downward  in  a  stack  and  subjecting  it  for  initial  treat- 
ment, while  in  suspension,  to  a  highly  heated  atmosphere  moving 
in  the  same  direction,  and  causing  the  ore  thus  initially  treated 
to  discharge  from  the  stack  into  a  reverberatory  chamber  wherein 
the  unvolatilized  molten  metal  constituent  of  the  ore  is  caused  to 
separate  by  gravity  from  the  slag  producing  constituents."    The 
second  and  thiixl  claims  relate  only  to  sulphide  ore«,  and  it  fe  not 
necessary  to  refer  to  them.     "  (4)  The  process  of  treating  finely 
divided  iron,  lead  or  copper  oxides  according  to  claiming  clause 
(1),  characterized  by  employing,  as  the  highly  treated  atmosphere 
supplied  to  the  stack,  a  reducing  atmosphere.     (5)  The  process  of 
treating  finely   divided   ore   according  to   claiming   clause  (4), 
characterized  by  introducing  the  reduced  metallic  constituent  of 
the  ore,  discharged  from  the  stack,  into  the  reverberatoiy  chamber 
l>i»neath  a  covering  of  molten  slag,  thereby  to  protect  the  metal 
against    oxidization   and    thus    prevent   interference    with   its 
separation  from  the  slag-making  constituents." 
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That  beuig  the  claim,  the  appellants  object  to  it  on  the  ground   ^-  Cow  A. 
that  this  invention  is  already  in  the  possession  of  the  public  by 
virtue  of  the  description  in  the  Queensland  patent  of  their  inven-  Moobx  and 
tioa    That  Queensland  patent  relates  only  to  iron  oxide  ores,     ^"8^"^** 
whereas  the   respondent's  invention  apparently  relates  to  all    Phujjps. 
sulphide    and  oxide  ores.      I  say   "  apparently  "   because  the    orifflih  o.j. 
respondent  gives  illustrations  which  may,  perhaps,  operate  as 
limitations  of  his  claim.     It  is  however  not  necessary  to  consider 
which  they  are.     With  respect  to  sulphide  ores,  the  object  is  to 
get  rid  of  the  sulphur,  and  this  being  done,  and  the  metal  being 
in  a  metallic  condition,  to  subject  it  at  once  to  the  action  of  heat 
in  a  furnace  without  its  becoming  oxidized.    In  the  case  of  oxide 
ores,  the  object  is  to  get  rid  of  the  oxygen,  and  to  subject  the 
metal  to  the  action  of  heat  in  a  furnace  before  it  has  had  time  to 
heoome  again  oxidized. 

It  appears  that  the  appellants'  Queensland  patent  claims  a 
process.  The  claim  is  for : — "  (1)  Our  improved  process  of 
treating  ferruginous  ore  for  the  manufacture  of  iron  and  steel 
therefrom,  consisting  in  concentrating  and  separating  such  ore, 
subjecting  it  to  the  action  of  heat,  and  then  to  the  reducing 
Mtion  of  carbonic-oxide  or  hydro-carbon  gas,  and  finally  passing 
it  without  coming  in  contact  with  an  oxidizing  atmosphere  into  a 
Siemens  or  other  gas  furnace,  where  it  is  fused  and  *  balled  up ' 
as  wrought  iron  or  converted  into  steel,  substantially  as  herein 
described  and  explained.  (2)  Our  improved  process  of  treating 
ferruginous  ore  for  the  manufacture  of  iron  or  steel  therefrom, 
consisting  in  concentrating  and  separating  such  ore,  subjecting  it 
whilst  passing  through  a  chamber  to  the  action  of  heat  produced 
by  the  combustion  of  waste  carbonic-oxide  or  hydro-carbon  gas 
wroing  from  another  chamber  with  air,  and,  subsequently,  to  the 
progressive  reducing  action  of  such  gas  or  gases  alone,  whilst 
Passing  through  such  latter  chamber,  and  finally  passing  it 
^thout  coming  into  contact  with  an  oxidizing  atmosphere  into  a 
Siemens  or  other  gas  furnace,  where  it  is  fused  and  '  balled  up ' 
as  wrought  iron  or  converted  into  steel,  substantially  as  herein 
described  and  explained."  The  difference  between  the  claim  of 
the  respondent  and  that  of  the  appellants  is  that  in  the  former 
*he  process  is  described  as  taking  place  while  the  ore  is  passing 

▼OL.  IV.  91 
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H.  C.  OF  A.  through  one  chamber  into  another  chamber,   whereas  in  the 

'*        latter  the  manner  in  which  the  process  or  series  of  operations  is 

Moore  and  applied  to  the  material  is  described  in  detail.     It  cannot  be  said 

Hesketh     ^^j^  j^j^y  degree  of  certainty  that  the  appellants'  patent  is  for 

Phillips,     the  very  same  invention  as  that  described  in  the  respondent's 

Griffith  C.J.    claim,  that  is  to  say,  that  the  claims  are  identical.    The  important 

question  is  whether  the  process  or  series   of  operations  in  the 

method  of  treating  oxide  ores  described  in  the  respondent's  claim 

has  been  described  by  the  specification  of  the  Queensland  patent 

so  as  to  be  in  the  possession  of  the  public 

Before  referring  again  to  the  Queensland  patent  I  must  go 
back  to  the  respondent's  patent.   It  is  argued,  and  correctly,  that 
the  Court  is  bound  to  have  regard  to  the  whole  of  the  specifica- 
tion in  construing  the  claim.     The   specification  may  clear  up 
ambiguities,  or  may  have  the  effect  of  limiting  general  words 
in  the  claim,  especially   where   the   claim   is  for   a  particular 
apparatus,  or  where  the  claim  is  for  an  invention  to  be  performed 
substantially  as  described,  or  for  an  apparatus  substantially  as 
described.     In  the  present  case,  however,  there  is  no  reference  in 
the  claim  to  any  particular  form  of  apparatus.    The  claim,  there- 
fore, is  for  a  process  of  treatment,  which  of  necessity  must  be 
carried  out  in   some  special  apparatus.      If   the  process  were 
novel,  it  would  not  be  sufficient  to  make  a  claim  in  that  general 
way  without  describing  some  practicable  mode  of  carrying  it 
out.      It  is  contended  that,  having  regard  to  the  specification, 
the  claim  must  be  limited  so  as  to  be,  not  for  a  method  in  the 
abstract,  but  for  carrying  out  the  method  in  a  particular  way. 
That  is  negatived  by  the  very  words  of  the  specification  itself 
in  which  the  applicant  says : — "  In  the  accompanying  drawings 
I  have  shown,   for  the  purposes  of  illustration,  what  may  be 
termed  a  universal  furnace,  of  my  invention,  adapted  for  carrying 
out  my  improved  method  in  the  treatment  of  either  sulphide  or 
oxide  ores.     It  is  to  be  understood,  of  course,  that  the  furnace  m 
commercial  practice  would  not  be  provided  with  all  the  features 
shown,  because  it  would  be  usual  so  to  construct  furnaces  as  to 
adapt  them  for  use  only  in  the  treatment  of  certain  particular 
classes  of  ores.   Thus,  it  would  not  be  the  usual  practice  to  provide 
a  furnace  constructed  with  all  the  necessary  features  for  treating 


4C.LlR.1  of  AUSTRALIA.  1419 

both  sulphide  and  oxide  ores,  and  generally  the  furnace  would  be   H-  ^-  ®'  ^• 

•  -  .  .  .  1007 

devised  in  each  instance  simply  to  treat  in  the  most  economical       ^^^" 
manner  a  certain  particular  class  of  ore."      Again,  immediately  moore  and 
before  the  claim,  the  applicant  repeats  in  substance  what  he  had     H*^^**'^'^ 
stated  at  the  opening  of  the  specification : — "  It  will  be  understood     Phillips. 
from  the  foregoing  description  that  the  gist  of  my  invention,  so    orifnth  c.j. 
far  as  the  treatment  of  metallic  oxides  is  concerned,  consists  in 
subjecting  the  ore,  while  in  atmospheric  suspension,  to  reducing 
fusing  atmosphere,  or  first  to  highly  heating  and  then  to  a  reducing 
atmosphere,  then  causing  the  reduced  metal  to  enter  beneath  the 
protecting  surface  of  a  molten  bath  without  subjection  to  an 
oxidizing  or  re-oxidizing  influence,  and  causing  the  reducing  gas, 
which  descends  through  the  stack  with  the  ore,  to  expand  and 
mingle  over  the  bath  with  a  highly  heated  oxidizing  atmosphere 
to  promote  further  combustion  and  heat  the  bath  while  separation 
of  the  metal  from  its  slag-producing  impurities  is  taking  place 
beneath  said  protecting  covering." 

If,  then,  the  process  described  by  the  respondent  has  been 
described  by  the  Queensland  patent,  which  applies  only  to  iron 
oxide  ores,  it  is  clear  that  it  is  not  new  so  far  as  iron  oxide  ores  are 
concerned,  and  therefore  the  objection  of  the  appellants  is,  I  think, 
good ;  and  if  the  respondent's  invention  is  not  new  as  to  iron 
oxide  ores,  a  valid  patent  cannot  be  granted  including  iron  oxide 
ores.  For,  in  that  point  of  view,  the  claim  being  for  the  treat- 
ment of  all  ores,  if  it  includes  iron  oxide  ores  it  would  not  be 
new  as  regards  them.  If  the  claim  were  only  for  ores  other 
than  iron  oxide  ores  different  considerations  would  apply.  The 
question,  then,  would  be  whether  the  application  of  a  process, 
which  was  not  new  so  far  as  iron  oxide  ores  were  concerned,  to 
sulphide  ores  was  so  analogous  to  the  process  for  which  a  patent 
was  already  granted  as  to  warrant  the  refusal  of  another  patent. 
That  question,  however,  does  not  arise.  If  the  applicant's  claim 
does  include  what  is  described  by  the  Queensland  patent,  a  patent 
for  it  ought  not  to  be  granted. 

It  appears  that  the  process  described  in  the  specification  of  the 
appeUants'  Queensland  patent  consists  in  taking  finely  pulverized 
ore,  which  has  been  separated  from  other  materials  as  far  as 
possible  by  a  concentrating  process,  and  introducing  it  at  the  top 
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H.  C.  OF  A.   of  a  stack  through  which  it  falls  to  the  bottom,  being  treated  on 
J^^       the  way  in  the  manner  I  will  directly  describe.     At  the  bottom 

MooBB  AND  the  ore  falls  into  a  Siemens  or  other  gas  furnace,  where  it  is  hoped 
Heskbth     ^Ijjj^^  j^  ^jjj  ]^  turned  into  molten  iron  which  can  be  converted 
Pbiixips.     either  into  wrought  iron  or  steel.     In  its  progress  down  the  stack 
orifflth  C.J.    the  ore  is  subjected  to  the  action  of  heat  and  also  to  a  reducing 
atmosphere,  that  is,  a  hydro-carbon  or  carbonic-oxide  gas.    That 
is  done  in  this  way.     The  stack  is  divided  into  two  parts.    The 
upper  part  is  heated  by  an  ascending  current  of  heated  gas,  the 
waste  product  of  combustion  from  the  furnace,  which  has  the 
effect  of  heating  the  ore  falling  through  it  to  a  red  heat    The 
whole  stack  from  top  to  bottom  is  furnished  with  shelves  placed 
alternately  on  opposite  sides  and  sloping  downward  at  an  angle 
of  about  45  degrees,  their  object  being  to  intercept  and  retard 
the  falling  ore  in  its  course,  and  cause  it  to  fall  slowly  down 
through  the  stack,  and  so  to  be  longer  subjected  to  the  action 
of    the    heated   atmosphere   through   which   it   is   falling,  and 
also  to  cause  the  particles  of  ore  to  become   separated  from 
one  another  and  so  to  be  subjected  more  thoroughly  to  the 
action  of  the  heated  atmosphere.      While  falling  through  the 
upper  part  of  the  stack  the  ore  is  subjected  to  an  oxidizing 
atmosphere,  and  is  merely  heated.     Half  way  down  the  stack 
there  is  an  obstruction  which  causes  the  heated  ore  to  be  collected 
together,  and  it  is  then  introduced  by  mechanical  means  into  the 
lower  half  of  the  stack,  which  is  furnished  with  shelves  in  the 
same  way  as  the  upper  part.     At  the  top  of  the  lower  half  of 
the  stack  a  reducing  gas  is  introduced  consisting  of  carbonic- 
oxide  or  hydro-carbon  gas,  which,  coming  into  contact  with  the 
heated   particles   of    ore,  operates   upon    them    as    a   reducing 
atmosphere.     This  reducinj^  gas  there  introduced   follows  the 
ore  downward  to  the  furnace  and  through  it,  and  is  mixed  in 
the  furnace  with  atmospheric  air,  which  causes  combustion,  and 
then   passes  away   and   is   otherwise  disposed   of.     The  object 
of  this,  as  pointed  out  in  the  specification,  is  first  to  get  the 
ore  in  a  fit  state  to  be  acted  upon  by  the  reducing  atmosphere, 
and  then  to  cause  the  reducing  atmosphere  to  follow  the  falling 
particles  of  ore  downwards  to  the  furnace,  so  that  the  particles 
shall  at  once  enter  the  furnace  without  coming  into  contact  with 
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An  oxidizing  atmosphere.     That  is  the  purpose,  and  in  order  to  H.  C.  of  a. 
facilitate   it,  the  hydro-carbon   or  carbonie-o^ide  gas  is  intro- 
daoed  into  the  lower  part  of  the  stack  in  a  highly  heated  con-  moorb  and 
dition,  being  brought  down  in  a  tube  through  the  upper  portion  of     H^k^th 
the  stack,  which  is  in  a  heated  state  as  I  have  said.     The  process    Phillips. 
then  is  a  process  for  deoxidizing  or  reducing  iron  oxide  ores,  by    Griflith  c. j. 
subjecting   them   in  a  state  of  great  heat  to  the  action  of  a 
deoxidizing  atmosphere,  through  which  it  falls  into  the  furnace 
without  being  again  subjected  to  an  oxidizing  atmosphere. 

That  being  the  appellants'  process,  what   is    there   in  the 
respondent's  claim  which  is  different  ?    He  says  he  treats  finely 
divided  ore.     So  do  the  appellants.     He  says  his  process  "  consists 
in  showering  the  ore  downward  in  a  stack."     The  appellants,  say 
the  same  thing  of  their  process.     I  have  described  one  way  in 
which  the  appellants  do  that.     Another  way  described  in  their 
specifications  is  by  means   of  an  inclined   revolving  cylinder 
through  which  the  ore  falls  as  the  cylinder  is  revolved.     A  third 
way  is  also  described  in  the  appellants'  patent.     Returning  to  the 
respondent's  process,  it  continues  **  and  subjecting  it  for  initial 
treatment " — ^that  means  the  whole  treatment  from  the  top  of  the 
stack  to  the  furnace — "  while  in  suspension,  to  a  highly  heated 
atmosphere."    That  is  exactly  what  the  appellants  do  in  their 
process.    Objection  was  taken  that  the  term  "  in  suspension  "  is 
not  properly  applicable  to  the  description  of  the  process  given  in 
the  appellants'  specification.     That  is  a  singular  objection  to  come 
from  the  respondent.     The  whole  object  of  the  appellants'  pro- 
cess is  to  cause  the  particles  of  ore  to  fall  slowly  through  the 
stack  80  as  to  be  subject  as  long  as  possible  to  the  action  of  heat, 
and  that  is  clearly  the  way  in  which  the  words  "  in  suspension  " 
Are  used  in  the  respondent's  claim.      The  next  words  of  the 
respondent's  claim  are  "  moving  in  the  same  direction  " — that  is 
exactly  what  is  described  in  the  appellants'  patent — "  and  causing 
the  ore  thus  initially  treated  to  discharge  from  the  stack  into  a 
reverberatory  chamber."    The  passage  I  have  read  from  the  appel- 
lants* claim  describes  exactly  the  same  thing.     There  the  words 
we  "  passing  it  without  coming  into  contact  with  an  oxidizing 
atmosphere  into  a  Siemens  or  other  gas  furnace."     The  remaining 
words  of  the  respondent's  first  claim  are  "  wherein  the  unvola- 
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H.  C.  OF  A.  tilized  molten  metal  constituent  of  the  ore  is  caused  to  separate 
19U7.        ^y  gravity  from  the  slag  producing  constituents."     In  that  noth- 
MooRE  AND  ^^g  ^^  ^^  about  a  reducing  atmosphere,  but  in  the  fourth  claim 
Hesketh     ^j^g  process  is  differentiated  with  regard  to  iron,  lead  or  copper 
Phit^lips.     oxide  ores,  and  the  differentiation  is  in  the  employment  of  a 
orifflth  C.J.    reducing  atmosphere.     That  is  exactlj'  the  same  as  the  Queens- 
land specification. 

So  far  it  would  appear  that  the  two  processes  are  substantially 
the  same,  and  that  the  respondent's  claim  is  for  the  very  process 
for  which  the  Queensland  patent  was  granted.  It  is  said,  how- 
ever that  there  are  differences,  that  the  respondent  does  not  cause 
the  suspension  or  retardation  of  the  ore  in  the  same  way.  His 
method  is  by  introducing  the  hydro-carbon  gas  in  such  a  way  as  to 
cause  a  circular  blast  in  the  stack  which  is  enlarged  in  one  part,  for 
that  purpose.  That,  it  is  said,  causes  a  whirling  motion  which 
keeps  the  particles  of  ore  in  suspension.  Possibly  it  does,  but  as 
soon  as  that  suspension  ends,  the  ore  must  be  carried  down 
to  the  furnace.  That  difference  in  the  mode  of  producing  the 
suspension  may  be  a  difference  of  apparatus,  but  certainly  it  is 
not  mentioned  in  the  claim. 

Then  it  is  said  that  the  respondent  does  not  first  concentrate 
the  ore,  but  carries  up  to  the  top  of  the  stack  lime  or  some  other 
flux  and  mixes  it  with  the  ore,  hoping  that  in  its  progress  down 
the  stack  the  metal  will  actually  become  fused.  That,  no  doubt, 
would  be  the  case  with  lead  or  copper  ore,  but  it  is  not  so  likely 
to  be  the  case  with  iron  ore. 

I  pass  to  the  fifth  claim  of  the  respondent's  specification, 
which  is  for  "  the  process  of  treating  finely  divided  ore  according 
to  claiming  clause  (4),  characterized  by  introducing  the  reduced 
metallic  constituent  of  the  ore,  discharged  from  the  stack,  into 
the  reverberatory  chamber  beneath  a  covering  of  molten  slag, 
thereby  to  protect  the  metal  against  oxidization  and  thus  prevent 
interference  with  its  separation  from  the  slag-making  constituenta" 
The  only  difference  between  that  and  the  fourth  claim  is  that  the 
reduced  metal,  whether  molten  or  not,  is  introduced  to  the  furnace 
beneath  a  covering  of  molten  slag.  It  may  be  that  there  is  some 
novelty  in  that.  There  is  nothing  in  the  Queensland  patent  about 
introducing  the  metal  beneath  a  covering  of  molten  slag,  because, 
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according  to  that  patent,  there  is  as  little  slag  as  possible,  the   H-  C.  op  A. 
object  being  to  bring  the  metallic  iron  in  a  deoxidized  state  into  '* 

immediate  contact  with  the  molten  iron  without  a  chance  of  its  moork  and 
being  reoxidized.      That  is  very  much  the  same  thing  as  the     Hesketh 
respondent's  claim.  Phillips. 

It  was  suggested  that  the  respondent  s  claim  might  be  supported    Griffith  o.j. 
a8  a  claim  for  a  combination.      In  the  case  of  a  combination  it  is 
no  objection  that  all  the  elements  are  old,  but  there  must  be  some- 
thing new  in  the  combination  itself.     The  invention  is  the  com- 
bination.'  On  this  point  I  will  read  a  passage  from  Clark  v. 
Adie  (1).     After  speaking  of  the  different  ways  in  which  a  patent 
for  a  combination  may  be  infringed,  Lord  Cairns  KC.  said : — 
"  But,  my  Lords,  there  is  a  third  way  in  which  it  is  possible  to 
conceive  an  infringement  of  a  patent  of  the  kind  to  which  I  have 
referred.     In  a  patent  claiming  an  entire  instrument  made  by  a 
consecutive  number  of  steps,  there  may  at  the  same  time  be  what 
I  will  term,  as  perhaps  the  most  convenient  term  I  can  think  of, 
an  invention  which  is  a  subordinate  integer  in  the  larger  inven- 
tion.   Inside  the  whole  invention  there  may  be  that  which  itself  is 
a  minor  invention,  and  which  does  not  extend  to  the  whole,  but 
Eorms  only  a  subordinate  part  or  integer  of  the  whole.     Now, 
again,  that  subordinate  integer  may  be  a  step,  or  a  number  of 
steps  in  the  whole,  which  is  or  are  perfectly  new,  or  the  subor-    . 
dinate  integer  may  not  consist  of  new  steps,  but  may  consist  of 
a  certain  number  of  steps  so  arranged  as  to  form  a  novel  com- 
bination within  the  meaning  which  is  attached  by  the  patent  law 
to  the  term  '  combination.'     In  that  case  you  may  have  to  try  a 
further  question  ;  you  may  have  then  to  look  at  the  patent,  not 
merely  as  a  patent  for  the  whole  instrument  described,  but  as  a 
patent  which,  in  addition  to  claiming  protection  for  the  whole 
instrument  so  made,  claims  protection  also  for  the  subordinate 
invention,  the   subordinate  integer,  which  enters  into  the  com- 
bination of  the  whole.     Suppase,  my  Lords,  that  in  a  patent  you 
have  a  patentee  claiming  protection  for  an  invention  consisting  of 
the  parts  which  I  will  designate  as  A,  B,  C  and  D ;  he  may  at 
the  same  time  claim  that  as  to  one  of  those  parts,  D,  it  is  itself  a 
new  thing,  and  that  as  to  another  of  those  parts,  C,  it  is  itself  a 

(1)2  App.  Cas.,  315,  at  p.  320. 
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H.  C.  OF  A.  combination  of  things  which  possibly  were  old  in  themselves,  but 

1007  o  X  1^ 

,^\       which,  put  together  and  used  as  he  puts  together  and  uses  them, 

MooBB  AMD  produce  a  result  so  new  that  he  is  entitled  to  protection  for  it  as 

HE8KBTH    g^  ^^^  invention.    In  a  patent  of  that  kind  the  monopoly  would 

Phillips,    or  might  be  held  to  be  granted,  not  only  to  the  whole  and  com- 

GrifflUi  O.J.    plete  thing  described,  but  to  those  subordinate  integers  entering 

into  the  whole  which  I  have  described.     But  then,  my  Lords,  the 

invention  must  be  described  in  that  way  ;  it  must  be  made  plain 

to  ordinary  apprehension  upon  the  ordinary  rules  of  construction, 

that  the  patentee  has  had  in  his  mind,  and  has  intended  to  claim, 

protection  for  those  subordinate  integers ;  and  moreover  he  is,  as 

was  said  by  the  Lords  Justices,  at  the  peril  of  justifying  those 

subordinate  integers  as  themselves  matters  which  ought  properly 

to  form  the  subject  of  a  patent  of  invention."     I  understand  the 

learned  Lord  Chancellor  to  be  speaking  there  of  an  apparatus, 

but  I  apprehend  that  the   same  principle  must  apply  if  the 

patentee  claims  a  combination  of  a  number  of  processes  well 

known.     It  may  be  that  one  of  the  respondent's  claims,  viz.,  the 

claim  in  respect  of  introducing  the  reduced  metal  beneath  a 

covering  of  slag,  is  new,  but  if  so  the  invention  must  be  described 

in  that  way. 

It  appears,  then,  that  the  three  claims  of  the  respondent — ^taking 
them  in  the  form  in  which  they  are  set  out — claim  an  invention 
which  as  to  part  of  the  subject  matter  was  already  in  the  posses- 
sion of  the  public  by  virtue  of  the  Queensland  specification,  except, 
possibly,  as  to  the  part  of  the  fifth  claim  I  have  referred  to.  It 
may  be  that  within  the  specification  the  respondent  is  entitled  to 
claim  something  for  which  a  patent  should  be  granted,  but  in  the 
present  form  of  the  claim  the  objection  has  been  sustained. 

The  question,  then,  is  whether  the  patent  should  be  refused 
absolutely,  or  whether  the  respondent  should  be  allowed  an 
opportunity  of  mending  his  hand.  The  Patents  Act  1903  allows 
amendments  of  specifications  so  long  as  the  application  is  not 
granted,  subject  to  the  limit  that  the  patent  must  be  sealed  within 
16  months  after  the  date  of  the  application  unless  the  time  has 
been  extended  as  provided  by  sec  67.  Sec.  78  provides  that  :— 
"  No  amendment  shall  be  allowed  that  would  make  the  specifica- 
tion as  amended  claim  an  invention  substantially  larger  than  or 


4C.L.R.1  OF    AUSTRALIA.  1425 

substantially  different  from  the  invention  claimed  by  the  specifi-   H.  C.  of  A. 
cation  before  amendment."      So  far  as  the  respondent's  claim  is        ^ 
for  an  invention  in  respect  of  iron  oxide  ore,  it  has  been  described  moobe  and 
before.    There  may  be  something  other  than  that  which  is  asked     Hesketh 
for  which  is  new  even  in  respect  of  iron  oxide  ore,  but,  as  the     Philups. 
claim  stands,  it  claims  protection  for  an  invention  which  is  already    ariAth  a  J. 
in  possession  of  the  public.     For  these  reasons  I  think  the  appeal 
should  be  allowed,  and  that,  with  respect  to  the  application  that  the 
respondent  should  have  an  opportunity  to  mend  his  hand,  the 
Court  may  properly  follow  the  decision  in  the  case  of  Dedey  v. 
Perke8{\). 

Barton  J.     I  concur  in  the  judgment  just  delivered. 

Isaacs  J.  I  concur  in  the  judgment  which  has  been  delivered, 
and  I  find  it  necessary  to  add  a  very  few  words.  I  have  no 
doubt  whatever  that  the  appeal  should  be  allowed.  I  agree  to 
the  indulgence  which  has  been  extended  to  the  respondent.  The 
principle  involved  in  the  cases  referred  to  is  that,  so  far  as 
possible,  at  a  stage  like  the  present,  the  grant  of  a  patent  should 
not  be  intercepted  if  there  is  possibly  any  merit  at  all  in  the 
applicant's  invention.  At  one  stage  of  the  argument  I  was 
considerably  impressed  with  the  possibility  that  there  was  a 
meritorious  invention  contained  in  the  specification  though  not 
properly  embodied  in  the  claim,  but  as  the  argument  proceeded, 
—it  would  not  be  right  for  me  to  say  more  at  present — that 
impression  became  weakened.  And  I  should  like  to  say  that, 
as  far  as  I  am  concerned,  the  granting  of  this  oppoi-tunity 
of  asking  leave  to  amend  should  not  be  taken  as  any  encourage- 
ment to  the  applicant.  The  Commissioner  will  have  to  deal 
with  the  application  irrespective  of  any  opinion  that  I  may 
liave  formed,  and  I  shall  not  express  any.  But  I  desire  to 
advert  to  two  matters  which  are  not  based  on  the  facts,  but 
which  are  matters  of  law,  and  as  to  which  I  think  the  Commis- 
sioner is  entitled  to  the  opinion  of  the  Court.  One  is  the  state- 
ment of  the  law  in  Reynolds  v.  Herbert  Smith  &  Co,  Ltd.  (2). 
Buckley  J.,  in  relation  to  that  particular  case,  the  facts  of  which 

(1)  13  R.P.C.,  581.  (2)  20  R.P.C.,  123,  at  p.  126 ;  affirmed  20  R.P.C. ,  410. 
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H.  C.  OF  A.   are  immaterial  to  the  present  purpose,  said  : — "  In  my  opinion 
^^'       the  plaintiff  fails  on  subject-matter,  and  fails  on  novelty.    Of 

Moore  and  course  the  difference  between  discovery  and  invention  is  very 
Heskbth     familiar.     Discovery  adds  to  the  amount  of  human  knowledge, 
Phillips,     but  it  does  so  only  by  lifting  the  veil  and  disclosing  something 
uuicTj.      which  before  had  been  unseen  or  dimly  seen.     Invention  also 
adds  to  human  knowledge,  but  not  merely  by  disclosing  some- 
thing.    Invention  necessarily  involves  also  the  suggestion  of  an 
act  to  be  done,  and  it  must  be  an  act  which  results  in  a  new 
product,  or  a  new  result,  or  a  new  process,  or  a  new  combination 
for  producing  an  old  product  or  an  old  result."     Unless,  therefore, 
the  applicant  can  show  that  the  alleged  invention  answers  to  that 
description,  he  ought  not  to  get  a  patent  for  it.     Again,  if  the 
applicant's  claim  rests  on  combination,  one  case  deserves  reference, 
viz.,  Richards  v.  Chase  Elevator  Co.  (1),  which  presents  some 
features   of  analogy   to  the  present  case,  or,  possible  features, 
according  to  the  way  the  case  may  be  presented  to  the  Conimis- 
sioiier.    In  that  case  the  alleged  invention  was  in  connection  with 
the  loading  of  grain,  and  the  object  was  to  do  away  with  elevators 
by  omitting  an  initial  process,  and  to  obtain  better  resxdts,  because 
the  identity  of  the  gniin  was  not  last  in  shipment.     The  Court 
held  the  patent  invalid.     Tliey  found  that  there  was  no  novelty 
in  result,  and  none  in  the  individual  steps  by  which  the  result 
was  obtained,  and  two  rules  were  laid  down  which  appear  to  me 
to  accurately  represent  the  law  on  the  subject.    One  is — to  take 
the  second  Urst  because  it  seems  to  me  to  come  first  in  logicaJ 
order — as  follows :  —Mr.  Justice  Brown  gave  the  judgment  of  the 
Court  and  he  said  (2) : — "  To  make  a  combination  of  old  elements 
patentable,  there  must  be  some  new  result  accomplished,  and  as 
the  result  in  this  case  is  a  mere  aggi'egation  of  the  several  func- 
tions of  the  different  elements  of  the  combination,  each  performing 
its  old  function  in  the  old  way,  we  see  nothing  upon  wliich  a  claim 
to  in\'ention  can  be  based.   The  device  is  undoubtedly  a  convenient 
one,  and  appears  to  have  proven  profitable  to  the  patentee ;  but 
we  are  unanimously  of  opinion  that  it  lacks  the  necessary  quali^/ 
of  invention."     The  other  rule  is  stated  thus  (3) : — '*  The  novelty, 

(1)  159  U.S.,  477.  (2)  159  U.S.,  477,  at  p.  487. 

(.S)  159  U.S.,  477,  at  p.  486. 
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then,  must  be  in  the  combination,  which  differs  from  the  com-  H.  C.  or  A. 
bination  of  an  ordinary  elevator  only  in  the  omission  of  the  storage 
feature,  by  which  grain  is  housed  in  transit,  and  its  identity  lost.  Moore  and 
While  the  omission  of  an  element  in  a  combination  may  constitute     Hkskkth 
invention,  if  the  result  of  the  new  combination  be  the  same  as     Phillips. 
before  ;  yet  if  the  omission  of  an  element  i&  attended  by  a  corre-      laoacs  j. 
sponding  omission  of  the  function  performed  by  that   element, 
there  is  no  invention,  if  the  elements  retained  performed  the  same 
function  as  before." 

These  statements  raise  questions  winch  may  be  very  important 
for  the  Commissioner  to  consider,  should  the  application  to 
amend  be  made,  and  they  lay  down  the  rule  correctly  which  may 
have  to  be  applied  in  relation  to  those  facts. 

HiGGiNS  J.  I  am  of  the  same  opinion.  The  case  is  clear  to 
my  mind  unless  you  can  add  to  the  claim  by  reading  into  it  parts 
of  the  rest  of  the  specilication.  Under  sec.  36  of  the  Patents  Act 
1903  the  claim  is  made  an  essential  part  of  the  specification.  I 
fully  accept  the  position,  put  by  counsel  for  the  respondent,  that 
the  whole  of  the  specification  is  to  be  regarded  for  the  purpose  of 
construing  and  understanding  the  claim.  It  is  also  clear,  I  think, 
that  a  patentee  is  not  entitled  to  protection  for  anything  but  that 
which,  according  to .  the  proper  construction  of  the  claim,  is 
claimed.  E  convei^so,  he  has  the  benefit  of  this  rule,  for  his 
patent  is  not  to  be  held  void  for  anything  which  his  claim  does 
not  comprehend. 

A'ppeal  allowed.  Decision  appealed  froni 
reversed.  Declare  that  the  grant  might 
not  to  he  made  unless  the  respondent 
within  four  months  asJcs  for  leave  to 
amend  his  specification.  The  time  for 
settling  the  p.Uent  to  be  extended  until 
one  cUiy  after  the  time  for  appealing 
from  the  decision  on  tliat  application. 
Respondent  to  pay  appellants'  costs  of 
opposition,  to  he  taxed  upon  tJie  lower 
scale  of  the  Suprane-  Caii^H,  and  tlie 
costs  of  this  appeal. 
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H.  C.  OF  A.       Solicitors,  for  appellants,  Braham  &  Pirani,  Melbourne. 
'*^"  Solicitors,  for  respondent,  Fink,  Best  &  HaU,  Melbourne. 

MOOBB  AND  -p    T 

HiSKKTH  ^-  ^ 

V. 

Phillips. 


[HIGH  COURT  OF  AUSTRALIA.] 

AH  YIN Appellant; 

Defendant, 

AND 

CHRISTIE RESPONDEirr. 

Informant, 

on  appeal  from  a  court  of  general  sessions 

of  victoria. 

H.  C.  OF  A.  Prohibited  immigrant— If \f ant — Domicile  of  father  in  Australia  —  Immigraiio* 
1007.  Bestrictioti  Act  1905  (No.  17  of  1905),  sec.  4— Immigration  Reatricticn  Ad  1901 

w^  {No.  17  O/1901),  «€C.  3. 

Melbourne,  ,j^^  j^^  ^^^^^  ^^^  father  of  an  iDfant,  born  out  of  Australia,  and  who  has 

'^  2B  '       '  never  been  in  Australia,  is  domiciled  in  Australia  is  irrelevant  to  the  questioD 

whether  that  infant  on  coming  to  Australia  is  a  prohibited  immigrant  within 

Gritnth  c.J.,  the  meaning  of  the  Immigration  Restriction  Acta  1901-1905. 

Barton, 


Isaacs  afid 


Appeal  from  Court  of  General  Sessions,  Melbourne. 

Ah  Yin  was,  on  the  information  of  John  Mitchell  Christie,  at 
the  Court  of  Petty  Sessions,  Melbourne,  convicted  for  that  he, 
being  a  prohibited  immigrant,  did  enter  the  Commonwealth  in 
contravention  of  the  ImmignUion  Restriction  Acts  1901-1905. 
Ah  Yin  thereupon  appealed  to  the  Court  of  General  Sessions.  It 
appeared  that  Ah  Yin  and  Ah  Chung,  aged  respectively  15  and 
17  years,  arrived  in  Melbourne  by  the  Taiyvxin  from  China. 
Judge  Molesworth,  who  presided  in  the  Court  of  General  SessionB, 
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found  the  foUowing  facts : — That  Ah  Yin  and  Ah  Chung  were   H.  C.  of  A. 
the  sons  of  Loo  Loon  Hock  and  Ah  Sim,  to  whom  Loo  Loon  Hock        ^^^* 
was  married  in  China  in  May  1886  according  to  the  laws  in  force      ah  Yin 
in  China,  and  who  died  about  May  1906,  and  that  Loo  Loon    ^    *'* 

Hock  had  not  married  any  other  woman ;  that  Loo  Loon  Hock       

was  a  native  of  China,  which  was  his  domicile  of  origin,  came  to 
Melbourne  and  settled  there  in  1895,  and  having  gone  on  a  holi- 
day trip  to  China,  returned  to  Victoria  about  May  1905,  intend- 
ing to  make  Australia  his  home  and  to  become  domiciled  there 
for  the  rest  of  his  life ;  that  Loo  Loon  Hock  and  his  two  sons 
desired  that  those  sons  should  make  Australia  their  permanent 
home,  and  that  Loo  Loon  Hock  desired  to  bring  his  third  son 
to  Victoria  if  allowed  to  do  so ;  that  Ah  Yin  and  Ah  Chung  each 
failed  to  pass  the  education  test  under  the  iTnmigration  Restric- 
tion  Acts  1901-1905,  and  were  properly  convicted.  The  appeal  of 
Ah  Yin  was  therefore  dismissed  and  his  conviction  confirmed. 
Ah  Yin  now  appealed  to  the  High  Court. 

Arth%ir,  for  the  appellant.  If  the  appellant  is  domiciled  in 
Victoria,  he  is  not  an  immigrant  within  the  meaning  of  the 
Immigration  Restriction  Acts  1901-1905,  and  those  Acts  do  not 
apply  to  him  :  Ah  Sheung  v.  Lindberg  (1).  This  question  was 
left  open  by  this  Court  in  Attomey-OeneraL  for  the  Cwnmon- 
wealth  V.  Ah  Sheung  (2).  The  appellant  is  domiciled  in  Victoria 
because  his  father  is  domiciled  there.  The  rule  is  stated  in 
Dicey's  Confiict  of  Laws  (ed.  of  1896),  p.  120,  thus :— "  The 
domicile  of  a  legitimate  or  legitimated  minor  is,  during  the  life- 
time of  his  father,  the  same  as,  and  changes  with,  the  domicile  of 
his  father."  Urqtvhart  v.  Butterfield  (3) ;  RyaU  v.  Kennedy  (4) ; 
Lamar  v.  Micou  (5).  This  principle  is  applicable  in  determining 
the  status  of  a  person  alleged  to  be  an  immigrant.  The  Court 
will  recognize  the  appellant  as  being  the  legitimate  son  of  Loo 
Loon  Hock,  for,  although  polygamy  is  permitted  in  China,  Loo 
Loon  Hock  had  only  one  wife.  See  Dicey  on  Conjlict  of  Laws 
(ed.  of  1896),  pp.  626,  638;    Hyde  v.  Hyde  (6);    BrinUey  v. 

(1)  (1906)  V.L.R.,  323;  27  AL.T.,  (4)  40  N.Y.  Super.  Ct,  .347. 
189.  (5)  1 12  U.S.,  452,  at  p.  470. 

(2)  4  C.L.R.,  949.  (6)  L.R.  1  P.  &  M.,  130. 

(3)  37  Ch.  D.,  337,  at  p.  381. 


r. 
Christie. 
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H.  C.  ofA.  Att(yniey 'General  (1);  In  re  Bethell;  BetJiM  v.  Hildyard{  2); 
1907.        Eyicycloptedia  of  Laivs  of  England,  vol.  v.,  p.  415  ;  Eversley  an 
Ah  Yin      Do^nestic  Relations,  3rd  ed.,  p.  481. 

[Counsel  also  referred  to  Lav,  Ow  Bew  v.  United  Stales  (3) ;  In 
re  Look  Tin  Sing  (4) ;  l7i  re  Buchabaum  (5) ;  Fong  Ftte  Ting  v. 
United  States  (6) ;  Mayne^s  Commentaries  on  the  Indian  Penal 
Code,  p.  316.] 

Bryant  (with  him  Macfarlan),  for  the  respondent.  Prima 
facie,  any  person,  who  has  never  been  in  Australia  before  and 
seeks  to  enter  there,  is  an  immigrant,  and  the  onus  is  upon  him 
to  show  that  he  is  within  the  exceptions  to  the  Immigration 
Restriction  Acts.  The  act  of  entry  constitutes  the  person  an 
immigrant :  Clunv  Quin  v.  Martin  (7).  Domicile  has  nothing  to 
do  with  the  political  status  of  a  person.  As  to  the  matters  to 
which  domicile  is  applied  as  a  test,  see  Dicey's  Law  of  Domicile, 
pp.  38,  40.  The  test  whether  a  man  is  an  immigrant  must  be 
capable  of  being  applied  immediately  on  his  entry  into  the 
Commonwealth.  There  may  be  an  exception  from  the  Acts  in 
favour  of  a  person  who  has  been  a  resident  of  one  of  the  States, 
and  has  gone  away  temporarily  with  the  intention  of  returning. 
But  there  is  no  exception  which  is  based  on  domicile. 

Arthur  in  reply.  Permission  to  a  man  to  make  his  home  in 
the  Commonwealth  involves  permission  to  bring  his  wife  and 
family  there. 

Cu7\  adv.  vuU. 

The  following  judgments  were  read : — 

Griffith  C.J.  The  appellant,  a  boy  of  fifteen,  who  has  been 
convicted  on  a  charge  of  being  a  prohibited  immigrant,  was  bom 
in  China  of  Chinese  parents.  His  mother  never  left  that  country, 
but  his  father,  before  the  birth  of  the  appellant,  came  to  Australia, 
afterwards  visiting  China  on  several  occasions,  the  last  of  which 
was  in  1903.     He  returned  to  Australia  in  1906,  where,  as  found 

(1)  15  P.D.,  76.  (5)  141  Fed.  Rep.,  221. 

(2)  38  Ch.  D.,  220.  (6)  149  U.S.,  698,  at  p.  734. 

(3)  144  U.S.,  47.  (7)  3  C.L.R.,  649,  at  p.  655. 

(4)  21  Fed.  Rep.,  905. 


June  26. 


CURISTIB. 
Griffith  O.J. 


4  C.L.R.]  OF  AUSTRALIA.  1431 

by  the  learned  Chairman  of  General  Sessions,  he  then  acquired  a    H.  C.  of  A 
domicile  of  choice.     After  his  wife's  death  in  1906  he  sent  for  his 
children.     On  these  facts  it  is  contended  that  the  appellant  also  is      ^h  Yik 
a  domiciled  Australian,  and  is  therefore  not  an  immigrant  within 
the  meaning  of  the  Immigration  Restriction  Acts  1901-1905.    It 
is  admitted  that  he  is  an  alien. 

Reliance  is  placed  on  the  doctrine  that  the  domicile  of   an 

mimarried  minor,  if  he  is  legitimate,  follows  and  changes  with 

that  of  his  father,  and,  if  he  is  illegitimate,  follows  and  changes 

with  that  of  his  mother.     For  the  purposes  of  argument  it  is 

assumed  that  the  appellant  is  to  be  regarded  as  the  legitimate 

son  of  his  father,  although  the  laws  of  China  allow  polygamy. 

There  is  no  doubt  that  for  certain  purposes  minoi-s  acquire  what 

may  be  called  a  derivative  domicile.     It  is  not  suggested  that 

there  is  any  hitherto  recognized  rule   of   international   comity 

ODder  which  such  a  derivative  domicile  confers  upon  an  alien  a 

right  to  enter  another  country,  but  it  is  said  that  such  a  right 

necessarily  follows  from  the  principles  of  the  law  of  domicile. 

The  application  of  that  law  has,  so  far  as  I  know,  been  confined 
to  the  determination  of  questions  of  civil  status,  questions  of 
capacity  to  contract  marriage,  and  questions  of  succession  to 
personal  property. 

The  question  involved  in  the  present  case  is  quite  different. 

It  is  the  question  of  the  right  of  a  stranger  to  claim  admission  to 

a  foreign  country.     That  is  a  matter  depending  upon  political, 

not  upon   civil,  status.     See  per  Lord   Westbuiy  in  Udny  v. 

Udny  (1)  ).     It  is  settled  law,  as  pointed  out  by  this  Court  in 

the  case  of  Robtelmes  v.  Brenan  (2),  quoting  the  decision  of  the 

Judicial  Committee  in  Attorney-General  for  CaTiada  v.  Cain 

aTid  Gilhula  (3),  that  one  of  the  rights  possessed  by  the  supreme 

power  in  every  State  is  the  right  to  refuse  to  permit  an  alien  to 

enter  that  State,  and  to  annex  what  conditions  it  pleases  to  the 

permission  to  enter  it,  and  to  expel  or  deport  him  from  the  State 

at  pleasure.     The  Commonwealth  has  under   the   Constitution 

power  to  exclude  any  person,  whether  an  alien  or  not. 

The  acquisition  of  a  domicile  of  choice  by  a  person  coming 

(1)  UR.  1  H.L.  Sc,  441,  at  p.  457.  (2)  4  C.L.R.,  395. 

(3)  (1906)  AC,  542. 


Grlfllch  C.J. 
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H.  C.  OF  A.  from  abroad  to  any  country  depends,  then,  upon  the  permissioii 

^  given  by  that  country  to  enter  it  and  make  it  his  home.     When 

Ah  Yin'      ^^^^  domicile  has  been  acquired,  certain  consequences  follow  as 

Ch  mtie     ^  ^i^,  and  possibly  as  to  those  persons  who,  although  absent, 

take  a  derivative  domicile  through  him. 

But  these  consequences  are  quite  irrelevant  to  the  question  of 
the  extent  or  conditions  of  the  permission  given  to  the  particular 
person  to  enter  and  remain  in  the  country.  Permission  given  to 
a  person  to  enter  a  country  does  not  necessarily  imply  permission 
to  his  wife  and  family  to  enter  the  country.  If  it  did,  it  would 
be  necessary  to  exercise  an  extra  degree  of  caution  before  admit- 
ting strangers  to  the  privilege  of  entrance.  Whether  such 
permission  shall  be  given  or  not,  and  on  what  conditions  it  shall 
be  given,  if  at  all,  are  matters  entirely  within  the  discretion  of  the 
supreme  power  of  the  State,  and  the  exercise  of  that  discretion 
cannot  be  reviewed  by  a  Court  of  law.  No  rule  of  international 
law  or  comity  has  been  suggested  which  controls  the  discretion 
of  the  supreme  power  in  this  respect,  and  such  a  rule,  even  if 
theoretically  recognized,  would  obviously  be  incapable  of  enforce- 
ment. 

The  exercise  of  the  discretion  may,  and  probably  must,  be 
regulated  by  Statute ;  but,  so  far  from  the  Commonwealth  legis- 
lature recognizing  any  such  rule  as  that  now  suggested,  the 
exceptions  in  favour  of  the  wives  and  families  of  immigrants, 
which  were  contained  in  the  Act  of  1901,  have  been  repealed, 
and  there  is  nothing  in  the  law  as  it  now  stands  to  suggest  that 
the  permission  granted  to  any  person  to  enter  the  Commonwealth 
extends  beyond  himself  personally. 

I  think  that  any  person  who  seeks  to  enter  the  Commonwealth 
from  abroad  is,  primd  facie,  an  immigrant  within  the  meaning  of 
the  Act.  It  is  unnecessary  to  consider  the  question  whether  a 
resident  of  the  Commonwealth  returning  after  a  short  absence  is 
an  immigrant,  or  the  other  questions  left  undecided  in  the  case  of 
Attorney-General  for  the  Commonwealth  v.  Ah  Sheung  (1). 

It  is  sufficient  to  say  that  the  appellant  cannot  bring  himself 
within  any  recognized  rule  that  would  prevent  him  from  being 

(1)  4C.L.R.,  949. 
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regarded  as  an  immigrant,  and  therefore,  on  failure  to  pass  the   H*  C-  ^^  ^' 

•  i9(y7 

statutory  test,  as  a  prohibited  immigrant. 

It  is,  no  doubt,  a  very  hard  ease,  but  our  duty  is  to  declare,  and      ah  Yin 
not  to  make  the  law. 

The  appeal  must  be  dismissed. 


V. 

Christie. 


Griffith  C.J. 


Barton  J.  In  the  case  of  Robtdmes  v.  Brenan  (1)  the  Chief 
Justice  laid  it  down  as  incontrovertible  that  it  is ''an  essential 
prerogative  of  a  sovereign  State  to  determine  who  shall  be  aUowed 
to  come  within  its  dominions,  share  in  its  privileges,  take  part  in 
its  government,  or  even  share  in  the  products  of  the  soil."  In  the 
same  case  (2)  I  put  the  matter  in  the  words  of  Mr.  Secretary 
Marey,  as  quoted  with  approval  in  the  judgment  of  the  majority 
of  the  Supreme  Court  in  F(yng  Yue  Tivg  v.  United  State8\3), 
viz. : — "  Every  society  possesses  the  undoubted  right  to  determine 
who  shall  compose  its  members,  and  it  is  exercised  by  all  nations, 
both  in  peace  and  war,"  and  I  added  (4),  "  the  right  to  exclude  is 
involved  in  the  right  to  regulate  immigration."  And  the  Court 
held  that  the  right  to  legislate  for  deportation,  which  is  the  com- 
plement of  the  right  to  legislate  for  exclusion,  was  conferred  upon 
the  Commonwealth  by  paragraph  27  (among  others)  of  sec.  51  of 
the  Constitution. 

It  is  true  that  the  case  of  RobtdTnes  v.  Brenan  (5)  was  that 
of  an  alien — a  Pacific  Islander ;  but  it  is  not  possible  to  read  the 
reasoning  of  the  members  of  this  Court  as  reported,  without 
coming  to  the  conclusion  that  it  covers  the  right  to  deal  by 
legislation  with  all  the  conditions  upon  which  persons  of  com- 
munities other  than  our  own  may  be  allowed  to  enter  this  country 
or  to  remain  within  its  bounds.  The  power  has  been  exercised 
by  the  Invmigration  Restriction  Acts  1901-1905,  and  also  by  the 
Contract  iTumigrants  Act  1905,  and  the  operation  of  this  legis- 
lation is  not  confined  to  aliens. 

The  appellant,  a  Chinese  youth,  has  been  convicted  of  having 
entered  the  Commonwealth  in  contravention  of  the  Immigration 
Restriction  Acts,  being  a  "  prohibited  immigrant."  Primd  facie 
he  is  such,  as  a  person  attempting  to  enter  Australia  for  the  first 

(1)  4C.L.R.,  305,  at  p.  401.  (4)  4  G.L.R.,  395,  at  p.  415. 

(2)  4 C.L.R.,  395,  at  p.  413.  (5)  4  C.L.R.,  395. 

(3)  148  U.S,,  69S. 

TOL.  IV.  92 


BMtoa  J. 


H34  HIGH  COURT  [1907. 

H.  c.  or  A.  time,  and  having  failed  to  paas  the  language  or  dictation  test :  see 
^  Ckia  Oee  v.  Martin  (1).  But  it  is  set  up  for  him  that  he  has 
Ah  Yiv  nevertheless  the  right  to  enter,  because  his  father  (a  Chinese 
Chmotie.  '^i^^  ^-^^^  Loon  Hock)  has  in  fact  acquired  a  domicile  in  Aus- 
tralia ;  that,  as  the  appellant  is  only  15  years  of  age,  his  domicile 
has  changed  with  that  of  his  father,  and  become  an  Australian 
one ;  and  that  the  Immigration  Restriction  Acts,  therefore,  do 
not  apply  to  him. 

I  gravely  question  whether  upon  the  evidence  Loo  Loon  Hock 
has  acquired  an  Australian  domicile  Again,  I  doubt  whether,  if 
he  has  acquired  one,  his  son,  bom  in  a  country  where  polygamy 
is  lawful,  can  be  regarded  for  present  purposes  as  his  legitimate 
son  in  Australia  (though  I  do  not  doubt  he  is  such  to  all  intents 
in  China)  in  such  a  sense  that  his  domicile  has  become  that  of 
his  father,  if  domiciled  here.  But  I  do  not  think  we  are  called 
upon  to  decide  either  of  these  questions,  because,  even  if  Mr. 
Arthur  had  convinced  us  on  both  points,  I  do  not  see  how  we 
could  hold  Ah  Tin  not  to  be  a  prohibited  immigrant  within  the 
meaning  of  the  Statutes. 

The  whole  tenor  of  the  Principal  Act  goes  to  show  that  the 
privileges  it  confers  in  allowing  persons  to  enter  the  Common- 
wealth are  purely  personal  Paragraph  {n)  of  section  3  excepted 
from  prohibition,  not  any  person  who  had  in  fact  formerly  been 
domiciled  in  the  Commonwealth  or  in  a  Colony  which  had 
become  a  State,  but  "  any  person  who  satisfied  an  officer  that  he 
had  formerly  been  "  so  domiciled.  There  was  no  hint  of  any 
extension  to  others  of  the  privilege,  so  founded  upon  the  personal 
act  of  satisfying  the  officer,  save  that  in  paragraph  (tti)  of  sec  3 
of  the  Immigration  Restriction  Act  1901,  there  was  an  exception, 
subject  to  suspension  by  proclamation,  in  favour  of  *'  a  wife  aooom- 
panying  her  husband  if  he  is  not  a  prohibited  immigrant,  and 
all  children  apparently  under  the  age  of  eighteen  years  accom- 
panying their  father  or  mother  if  the  father  or  mother  is  not  a 
prohibited  immigrant."  A  glance  at  all  the  subjects  of  prrfiihi- 
tion  and  of  exception  from  prohibition  will  show  conclusively 
that  there  is  no  disability  imposed,  no  privilege  conferred  by  the 
Act,  which  is  not  dependent  on  purely  personal  conditions  or 

(1)  3  C.L.R.,  649,  at  p.  654. 


Barton  J. 


4C.KR]  OF  AUSTRALIA.  H35 

eiicamstances.     And  the  Act  of  1905,  not  in  the  least  rendering  H.  C.  of  A. 
faint  this  stamp  of  personality,  actually  repeals  both  of  the  sub- 
aections  I  have  quoted,  and  makes  no  substitution  whatever  for      ah  Yin 
their  provisions.    So  far  then  as  there  ever  was  a  right  under    qh^J^^^ 
paragraph   (m),  it  did  not  extend  beyond  the  person  of  the 
immediate  recipient.     So  also  as  to  paragraph  (n).    And  now 
both  are  in  terms  extinguished. 

It  is  dear  to  me  that  the  Acts  give  by  necessary  implication 
the  strongest  negation  to  any  claim  of  right  on  the  part  of  persons 
not  within  the  express  exceptions  who  cannot  pass  the  dictation 
test  when  duly  required,  if  such  claim  is  founded  on  the  acquired 
domicile  of  a  parent  resident  in  the  Commonwealth,  even  where 
t-he  parentage  of  the  immigrant  rests  on  a  marriage  which  would 
be  held  valid  in  our  Courts  in  cases  involving  the  matrimonial 
relations  or  claims  to  property. 

No  doubt  this  is  a  case  of  hardship,  as  the  Chief  Justice  has 
said  Hardship  is  involved  occasionally  in  the  application  of 
most  general  rules  of  conduct  and  measures  of  policy.  But  the 
qaestion  whether  the  principle  on  which  legislation  proceeds  will 
be  impaired  by  the  avoidance  of  hardship — that  is  to  say,  the 
question  whether  it  is  compatible  with  the  public  safety  to 
multiply  exceptions — is  not  for  us,  but  for  those  to  whom  the 
legislative  power  has  been  entrusted. 

I  am  of  opinion  that  the  appeal  fails. 

Isaacs  J.  Ah  Yin,  the  appellant,  arrived  in  Australia  on  8th 
September  1906  by  the  ship  2'aiyuan  from  Hong  Kong,  and 
landed  at  Williamstown,  Victoria.  He  had  never  before  been  in 
Australia.  On  arrival  he  failed  to  pass  the  dictation  test  required 
by  the  Immigration  Restriction  Acts  1901-1905,  and  was  subse- 
quently convicted  under  sec.  7  of  the  Act  of  1901  as  a  prohibited 
immigrant  The  conviction  was  sustained  on  appeal  to  General 
SesBions  by  Judge  Molesworth.  This  is  an  appeal  from  that 
decision. 

The  appellant  denies  that  he  is  an  immigi*ant  within  the  mean- 
ing of  the  Iw/migration  Restriction  Acts  1901-1905,  because  his 
iather  is  domiciled  in  Australia.  In  point  of  fact  it  cannot  be 
denied  he  is  personally  an  immigrant,  and  possesses  no  Australian 


ItMCS  J. 


1436  HIGH  COURT  [1907. 

H.  C.  OP  A.  character  whatever.     But  it  is  asserted  that,  because  by  a  fiction 

, '^       of  law  for  certain  purposes  such  as  testacy,  intestacy,  succession 

Ah  Yin  ^^^  marriage,  the  domicile  of  a  father  is  attributed  to  the  children, 
CHBimE.  ^^^^  fiction  ought  to  be  utilized  in  the  present  case  to  convert  Ah 
Yin  into  an  Australian.  I  do  not  stop  to  inquire  into  the  intri- 
cate questions  raised  upon  the  argument  respecting  the  recog- 
nition of  polygamy  or  the  various  effects  of  fictional  domicile.  It 
is  sufficient  to  say  that  they  have  no  relation  to  the  subject  in 
hand. 

The  prohibition  upon  immigration  is  personal  to  the  immigrant 
Sec.  3  of  the  Act  of  1901  as  amended  describes  the  personal 
disqualifications  which  are  briefly : — 

1.  Any  person  who  fails  to  pass  the  dictation  test. 

2.  Any  person  likely  to  become  a  charge  on  the  public. 
8.  Any  idiot  or  insane  person. 

4.  Any  person  suffering  from  an  infectious  or  contagious  disease 
of  a  loathsome  or  dangerous  character. 

5.  Convicted  criminals  sentenced  to  imprisonment  for  a  year  or 
more,  whose  sentences  are  unexpired  and  who  are  yet  unpardoned 

If  the  argument  relied  on  for  the  appellant  were  accepted  as 
correct,  the  most  astonishing  results  would  follow.  Any  man, 
who  was  in  fact  domiciled  here,  having  a  family  abroad  in  any 
paH  of  the  world,  would  by  reason  only  of  his  own  Australian 
domicile,  secure  to  his  unmarried  children  under  21  years  of 
age,  complete  exemption  from  the  Act,  even  though  they  fell 
within  one  or  more  of  the  disqualified  classes  specified.  Failore 
to  pass  the  dictation  test,  as  a  ground  of  disqualification,  stands, 
as  a  matter  of  law,  on  the  same  footing  as  the  other  objections 
enumerated.  So  that  on  the  appeUant's  argument  such  a  child— 
although  an  idiot  or  a  lunatic,  a  prostitute,  or  a  convicted  felon, 
or  although  suffering  from  a  loathsome  or  dangerous  disease  of  an 
infectious  or  contagious  character — would,  equally  with  a  person 
in  the  position  of  the  appellant,  be  outside  the  operation  of  this 
Act,  and  could,  so  far  as  these  provisions  are  concerned,  claim 
free  and  unrestricted  admission  to  the  Commonwealth  under  the 
shelter  of  the  imaginary  domicile  of  the  immigrant  springing  from 
the  parent's  personal  settlement  on  Australian  territory. 

I  am  unable  to  put  so  strange  a  construction  on  the  Statute,  or 
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to  say,  as  invited  by  counsel,  that,  unless  the  limitation  he  contends   H-  C.  of  A. 
for  IS  acknowledged,  the  Act  is  unconstitutional. 

In  one  of  the  cases  cited  during  the  argument — Lan  Ow  Bew  ah  Yi:^ 
V.  United  States  (1),  Chief  Justice  FuUer  says : — "  Nothing  is  ^^hwstib. 
better  settled  than  that  Statutes  should  receive  a  sensible  con- 
stnietioir,  such  as  ¥rill  effectuate  the  legislative  intention,  and,  if 
possible,  so  as  to  avoid  an  unjust  or  an  absurd  conclusion.'' 

Acting  upon  that  I  feel  bound  to  reject  the  interpretation 
contended  for.     I  agi*ee  that  this  appeal  should  be  dismissed. 

I  wish  to  add  specifically  what  is  perhaps  already  sufficiently 
apparent,  that  I  do  not  rest  my  judgment  on  the  fact  of  alienage. 
The  circumstance  that  Ah  Yin  is  not  a  British  subject  is  only 
important  as  part  of  the  evidence  that  he  is  not  an  Australian. 
The  Act  is  not  confined  to  aliens. 

HiGOiNS  J.  I  concur.  In  my  opinion  both  of  these  cases  can 
be  decided,  and  it  is  advisable  that  they  should  be  decided,  on 
a  simple  ground.  The  power  of  the  Commonwealth  Parliament 
to  exclude  immigrants,  whether  aliens  or  not,  is  not  contested. 
Without  attempting  an  exhaustive  definition  of  the  word  ''  immi- 
grant" for  the  purposes  of  the  Immigration  Restriction  Acts, 
and  without  entering  on  the  question  of  recognizing  Chinese 
marriages  as  valid,  it  is  sufficient  to  say  that,  even  if  the 
domicile  of  the  boy  is  the  domicile  of  the  father,  and  if  tha. 
father  is  domiciled  in  Australia,  the  boy  is  a  prohibited  immi- 
grant, as  he  has  failed  to  pass  the  dictation  test.  He  is  an 
immigrant.  In  the  Standard  Dictionary,  an  "immigrant"  is 
defined  as  one  who  immigrates ;  specifically,  a  foreigner  who 
enters  a  country  to  settle  there ;  and  "  immigrate  "  means  to 
eome  into  a  country  or  region  from  a  former  habitaty  especially 
a  native  land ;  specifically,  to  remove  into  a  country  for  the  pur- 
pose of  settlement.  I  can  entertain  no  doubt  that  this  alien  lad, 
eoming  for  the  first  time  to  Australia,  to  live  with  his  father  who 
is  settled  in  Australia,  is  an  immigrant  within  the  meaning  of  the 
Act  Assuming  that  his  legal  domicile  is  at  the  place  of  his 
iather^s  domicile,  it  does  not  follow  that  he  is  not  an  immigrant. 
It  may  be  that  actual  residence  in  Australia  may  have  the  effect 

(1)  144  U.S.9  47,  at  p.  59. 
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H.  C.  OF  A.  of  preventing  the  resident  from  being  treated  as  an  immignmi 
^®^*  on  his  return  to  Anstralia  after  a  voyage.  But  domicile,  legal 
Ah  ViN  domicile,  as  such,  is  not  the  criterion  for  deciding  whether  a 
person  is  an  immigrant.  In  this  case  domicile  is  irrelevant.  Sec 
3  (m)  of  the  Act  of  1901  excepted  from  the  prohibitions  of  tliat 
Act  a  wife  accompanjring  her  husband  if  he  is  not  a  prohibited 
immigrant,  and  all  children  apparently  under  the  age  of  eighteen 
years  accompanying  their  father  or  mother  if  the  father  or 
mother  is  not  a  prohibited  immigrant.  This  exception  implied 
that  such  children  would,  but  for  that  exception,  come  within  the 
class  of  prohibited  immigrants.  Sec  3  (n)  excepted  also  any 
person  who  has  formerly  been  domiciled  in  the  Commonwealth. 
These  exceptions  have  both  been  repealed ;  and  the  natural  infer- 
ence is  that  the  prohibition  was  in  future  to  apply  to  children 
accompanying  their  non-prohibited  father,  and  whether  formerly 
domiciled  in  Australia  or  not.  A  foHiori,  children  are  prohibited 
who  do  not  accompany  their  father. 

Appeal  ditnni»sed. 

Solicitor,  for  appellant,  Sahdherg,  Melbourne. 
Solicitor,  for  respondent,  Powers,  Commonwealth  Crown  Soli- 
citor. 

RL 
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THE  COMMISSIONERS  OF  TAXATION    ) 

(NEW  SOUTH  WALES)     ...    3       Appellants  ; 

AND 

MOONEY Respondent. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  AUSTRALIA. 

luvme — Perwna  Miffed  to  fwnmh  rttums — Dtfavlt  attttsameni—ffow  Jar  con-  Puvy 

dusive — Profits  arising  from  Bale  qf  mine— Land  and  Income  Tax  Assessment  Coukoil.* 
Act  1805  {N.S,  IT.),  (59  Vict,  No.  15),  sees.  30,  39,  56,  57,  SS—JRefftdatians  Ut         1^- 
December  1899,  Paragraphs  IL^  V. — Form  D.  w  ,    , 

Where  property  is  sold  by  a  person  who  does  not  traffic  in  that  kind  of 
property,  the  proceeds  of  sach  sale  are  capital  and  not  income. 

By  Regulations  made  under  the  Land  and  Ine&me  Tax  Assessment  Act  1895 
(N.S.  W.),  (not  brought  to  the  notice  of  the  Supreme  Court  or  the  High  Court) 
every  person  in  the  enjoyment  of  an  inoome,  whatever  the  amount  may  be,  is 
required  to  make  a  return  to  the  Commissioners  of  Income  Tax,  and  a  default 
sssessment,  not  questioned  in  the  manner  provided,  becomes  binding  and 
comdasive  on  such  person. 

Appeal  from  the  decision  of  the  High  Court  {Mooney  v.  Commissioners  of 
Taxation  {New  South  Wales),  3  C.L.R.,  221),  allowed  on  this  ground. 

Appeal  by  special  leave  to  His  Majesty  in  Council  from  the 
decision  of  the  High  Court :  Mooney  v.  CoTnmisaioners  of  Taocation 
{NewSotUh  Wales)  (1). 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Macnaghten.    This  is  an  appeal  from  the  High  Court 
of  Australia.     By  a  majority  of  two  Judges  to  one  that  Court 
reversed   the  unanimous  judgment  of  the  Full   Court  of  New 
South  Wales. 

"Prsieiit.  —  The    Lord    Chancellor,         Lord  Collins,  Sir  Arthur  Wilson. 
l4td  Ashbourne,  Lord   Macnaghten,  (1)  3  C.L.R.,  221. 
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The  case  involves  a  question  of  some  importanee  in  the 
administration  of  the  income  tax  laws  of  New  South  Wales. 

By  the  combined  effect  of  the  Land  and  Income  Tax  Assess- 
onent  Act  1895  (59  Vict.  No.  15),  and  the  Income  Tax  Ad,  1895 
(59  Vict.  No.  17),  a  tax  of  6d.  in  the  £1  is  imposed  on  all  incomes 
exceeding  £200  per  annum.  Incomes  below  that  amount,  after 
all  authorized  deductions  are  made,  are  not  liable  to  income  tax. 

The  respondent,  Edward  Joseph  Mooney,  a  resident  in  New 
South  Wales,  omitted  to  furnish  a  return  of  his  income  for  the 
year  1903  required  by  the  Commissioners  of  Taxation  as  tlie 
basis  of  assessment  for  the  year  1904.  The  Commissioners, 
having  discovered  that  he  had  been  in  the  receipt  of  large  sums 
of  money  in  1903,  treated  him  as  a  person  in  default,  and  made 
according  to  their  judgment  an  assessment  upon  him.  Dae 
notice  of  this  assessment  was  given.  Mooney,  however,  dis- 
regarded the  notice  altogether.  Tliereupon  the  Commissioners 
proceeded  to  make  up  the  assessment  book,  and  charged  Mooney 
with  £225  as  income  tax  payable  by  him  for  the  year  1904  As 
Mooney  did  not  question  this  assessment  in  the  Court  of  Review, 
the  Court  specially  appointed  to  hear  and  determine  income  tax 
appeals,  the  Commissioners  in  September  1904  brought  this  action 
to  recover  the  £225  together  with  the  prescribed  fine.  They 
relied  upon  the  assessment  book  as  conclusive  evidence  of  the 
defendant's  liability.  At  the  trial,  after  evidence  had  been  given 
on  the  part  of  the  defendant  to  explain  his  receipts  in  1903,  the 
jury  were  discharged  by  consent  and  a  formal  verdict  was  entered 
for  the  defendant  with  leave  to  the  plaintiffs  to  move  before  the 
Full  Court  to  have  the  verdict  entered  for  them.  The  Full  Court 
gave  judgment  for  the  plaintiffs  for  the  amount  claimed.  The 
Court  held  that  the  assessment,  not  having  been  appealed  from 
in  the  prescribed  manner,  had  become  conclusive,  and  that  it  could 
not  be  disputed  in  the  action. 

The  defendant  then  appealed  to  the  High  Court  by  special 
leave  of  that  Court.  The  appeal  was  allowed,  with  costs,  and  the 
verdict  in  favour  of  the  defendant  was  restored. 

Special  leave  to  appeal  to  His  Majesty  was  granted  on  the 
terms  of  the  Commissioners  submitting  to  abide  by  any  direction 
His  Majesty  might  be  pleased  to  make  as  to  the  amendment  of 
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the  assessment,  and  also,  if  so  directed,  to  pay  the  respondent's 
costs  of  the  appeal  in  any  event  as  between  solicitor  and  client. 

In  the  High  Court  Griffith  C.J.,  and  Barton  J.,  held  that  the 
default  assessment  was  not  conclusive,  and  that  the  Commissioners 
were  in  error  in  treating  Mooney's  receipts  in  1903  as  income  for 
the  purpose  of  assessing  income  tax,  as  those  receipts  were  proved 
at  the  trial  to  have  been  proceeds  of  the  sale  of  Mooney's  share 
in  a  mineral  property.  They  also  held  that  inasmuch  as  Mooney's 
income  for  the  year  1903,  excluding  those  receipts,  was  below 
£200,  he  was  not  (to  use  the  expression  of  the  Chief  Justice) 
"  within  the  area  of  taxation  "  (1),  and  therefore  not  bound  by 
anything  in  the  Act  No.  15  of  1895  to  make  a  return  at  all. 

(fCannor  J.,  on  the  other  hand,  agreed  with  the  Full  Court  of 
New  South  Wales.  Taking  a  broader  view  of  the  Act,  he  held 
that  every  person  in  th^  enjoyment  of  an  income,  whatever  the 
amount  might  be,  was  bound  to  make  a  return  to  the  Commis- 
sioners, and  he  held,  further,  that  the  default  assessment,  not 
having  been  questioned  in  the  only  manner  in  which  it  was  com- 
petent for  Mooney  to  question  it,  became  binding  and  conclusive. 
It  is  not  necessary,  in  their  Lordships'  opinion,  to  compare  or 
discuss  the  conflicting  views  of  the  learned  Judges  of  the  High 
Court,  because  it  appears  to  them  that  if  the  attention  of  the 
High  Court  had  been  called  to  certain  regulations  under  the  Act 
of  1895  which  "  have  the  force  of  law,"  the  Chief  Justice  and  the 
learned  Judge  who  agreed  with  him  would  probably  have  con- 
cmred  in  the  result  at  which  O'Connor  J.  arrived. 

The  provisions  in  the  Act  as  regards  "  assessments,  returns,  &c.," 
are  contained  in  Part  V.,  which  is  so  headed,  and  are  as  follows: — 
"  30.  (i.)  The  Commissioners  shall,  in  the  prescribed  manner,  give 
or  cause  to  be  given,  not  less  than  30  clear  days'  public  notice  of  the 
time  and  place  at  which  all  persons  liable  to  taxation  pei-sonally, 
or  iu  any  representative  capacity  under  the  provisions  of  this  Act, 
shall  furnish  returns  for  the  purpose  of  asseasment  of  Land  and 
Income  Tax  ;  such  notice  shall  state  the  place  at  which  the  pre- 
scribed forms  of  return  may  be  applied  for  and  obtained,  and  it 
shall  be  the  duty  of  all  such  persons,  and  of  all  persons  required 
by  this  Act  or  any  regulation  thereunder  to  furnish  any  such 

(I)  3C.L.R.,22l,  atp.  231. 


Privy 
Council. 

1907. 


Commis- 
sioners OT 
Taxation 
(N.S.W.) 

V, 
MOONRY. 


Commis- 
sioners OF 


MOONBY. 


1442  HIGH  COURT  [1907. 

Privy       returns,  to  apply  for  the  prescribed  forms  of  returns,  and  any 
1907.       person  failing  to  furnish  any  such  return  shall  not  be  relieved 
from  any  penalty  by  reason  only  of  his  having  received  no  notice 
to  furnish  the  same,  or  of  the  prescribed  form  of  return  not  having 
Tai^tion    been  delivered  to  him  ;  but  the  Commissioners  may,  if  they  deem 
V.  it  so  advisable,  cause  forms  to  be  delivered  by  the  Assessors  or 

sent  by  post. 

"(ii.)  Every  such  person  shall,  upon  the  publication  of  such 
notice,  prepare  and  deliver,  in  the  prescribed  manner,  within  the 
period  to  be  mentioned  in  such  notice,  to  the  person  appointed  to 
i*eceive  the  same,  a  return  in  the  form  prescribed  ...  of  the 
particulars  of  the  income,  and  of  all  other  details  in  relation 
thereto  which  may  be  prescribed ;  such  return  shall  be  signed  by 
the  tax-payer,  or  by  his  agent  duly  authorised  in  that  behalf. 

*  *  •  •  * 

"  (v.)  The  returns  furnished  by  or  on  behalf  of  every  person 
required  to  furnish  returns  under  this  Act  shall  contain  sach 
particulars,  be  in  such  form,  and  be  furnished  to  the  (Commis- 
sioners at  such  time  as  may  respectively  be  prescribed  or  publicly 
notified. 

"  39.  (i.)  If  any  person  makes  default  in  furnishing  any  return 
of  lands  or  income,  or  if  the  Commissioners  are  not  satisfied  with 
the  return  made  by  any  person,  they  may  make  an  assessment  of 
the  value  or  amount  on  which  in  their  judgment  tax  ought  to  be 
charged,  and  the  tax  shall  be  payable  accordingly. 

"  (ii.)  Every  such  assessment  shall  be  subject  to  appeal." 

In  Part  VI.,  headed  "  Appeals,  Collections  of  Taxes,  &c.,  Rega- 

lations,  Penalties,  &c.,"  sees.  56,  57,  and  58  are  in  the  following 

terms : — 

"  56.  The  Governor  may  by  regulation  prescribe  and  regulate:— 
«  «  *  «  * 

"  (iii.)  The  returns  to  be  furnished  to  the  Commissioners,  and  the 
form  and  contents  thereof,  and  the  time  and  mode  of  furnishing 
the  Kame;  the  form,  time,  and  manner  of  giving  notices  of  appeal 

*  *  «  «  « 

''  57.  The  Governor  may  make  all  such  other  regulations,  either 
applicable  generally  or  to  meet  particular  cases,  as  may  be  neces- 
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sar}'  or  desirable  to  carry  out  the  objects  and  purposes  of  this  Act, 
or  as  may  be  convenient  for  the  administration  thereof 

''  58.  All  such  Regulations  shall  be  published  in  the  Gazette  and 
shall  be  laid  before  both  Houses  of  Parliament  within  fourteen 
days  from  the  publication  thereof,  if  Parliament  be  then  sitting, 
and  if  Parliament  be  not  then  sitting,  then  within  fourteen  days 
after  the  beginning  of  the  next  Session,  and  upon  publication  in 
the  Gazette  all  such  regulations  shall  have  the  force  of  law." 

Commenting  upon  these  sections  the  learned  Chief  Justice 
says  ( 1 ) : — "  I  cannot  doubt  .  .  .  that  the  Governor  might  make 
regulations  requiring  persons  in  receipt  of  money  from  any  source 
to  furnish  returns  for  the  purpose  of  ascertaining  whether  the 
money  so  received  was  income,  or  whether  it  exceeded  £200  in 
the  year,  and  was  so  liable  to  income  tax." 

Then  he  adds,  "  No  such  regulations,  however,  have  been  made." 
That  seems  to  have  been  the  view  both  of  the  learned  Judges 
and  the  learned  counsel  on  both  sides  in  the  High  Court. 

On  the  argument  before  this  Board  the  attention  of  the  Court 
was  called  to  certain  regulations  duly  made  and  gazetted  which 
seem  to  meet  exactly  the  point  suggested  by  the  Chief  Justice. 

Regulations  made  under  the  Act  and  gazetted  on  the  12th  Eeb- 
roaiy  1896,  provided,  paragraph  II.,  that  those  regulations  were 
to  be  construed  and  read  according  to  the  interpretations  provided 
by  the  Act,  as  well  as  by  the  interpretations  therein  additionally 
provided.  As  regards  "  returns  and  assessments,  &c.,"  paragraph 
V.  provided  that  the  return  of  income  required  by  the  Act  to  be 
made  ''  by  or  on  behalf  of  a  person  "  should  be  in  the  f  oim  marked 
D  in  the  Schedule.  The  original  Form  D  was  amended  more 
than  once.  The  form  current  in  the  year  1904  was  published  in 
the  Govem'ment  Gazette  of  the  first  of  December  1899.  It  is 
headed  by  a  reference  to  the  Income  Tax  Acts.  Then  follow  the 
words : — 

"  Return  of  Income. 
"  For  the  Year  ending  31st  of  December,  189    . 

"Person,  Firm,  or  Trustee. 

"^  In  pursuance  of  the  above  Acts  and  of  the  regulations  made 
thereunder  every  person  in  receipt  of  income  within  the  meaning 

(1)  3C.L.R.,  231,atp.  232. 
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of  the  said  ActB  is  required  to  fill  up  the  following  return  as  far 
as  is  applicable  to  his  particular  case,  and  deliver  the  same  at  or 
forward  it  by  post  to  the  office  of  the  Commissioners  of  Taxation, 
Sydney,  on  or  before  the  day  of 

"  Commissioners  of  Taxation." 

Then,  after  a  reference  to  the  penalties  for  default,  come  the 
usual  particulars  re(|uired  in  such  a  return,  including  details  of 
income  from  all  sources,  and  a  statement  of  accoimt  intended  to 
show  the  net  amount  of  income,  and  a  declaration  by  the  person 
making  the  return  to  the  eifect  '*  that  the  same  and  the  statements 
therein  referred  to  or  accompanying  such  return  contain  true  and 
accurate  details  of  the  several  matters  and  things  set  forth,  and 
in  particular  contain  a  true  and  accurate  account  of  all  income 
derived  by  "  the  declarant  "  during  the  year  ending  Slst  December 
189     ." 

Tlie  woixi  "  income,"  as  defined  in  the  Act,  "  includes  profits, 
<^ains,  rents,  interest,  salaries,  wages,  allowances,  pensions,  stipends, 
charges,  and  annuities." 

The  learned  counsel  at  the  Bar  were  unable  to  explain  how  it 
was  that  this  regulation  was  not  called  to  the  attention  of  the 
High  Court.  It  was  not  denied  that  Form  D  requires  everj' 
pei*son  in  receipt  of  income  within  the  meaning  of  the  Income 
Tax  Acts,  whatever  the  amount  of  such  income  may  be,  to  make 
a  return  to  the  Commissioners.  It  was  not  disputed  that  the 
regulation  prescribing  Form  D  was  authorized  by  sec.  57  of  the 
Principal  Act  even  without  calling  in  aid  sees.  80  and  56.  It 
certainly  is  convenient  for  the  administration  of  the  Iv<:oine  Tax 
Act — it  must  be  desirable,  and  indeed  necess*iry,  in  order  "to 
carry  out  the  objects  and  purposes  "  of  the  Act — that  all  persons 
in  receipt  of  income  should  be  bound  to  make  returns  if  so 
required.  If  everybody  is  to  be  a  law  unto  himself,  and  to  judge 
whether  he  is  within  the  "  area  of  taxation,"  it  would  no  doubt 
result  in  there  being  a  wide  margin  of  debateable  ground,  and 
the  powers  of  the  Commissioners  would  be  crippled,  if  not 
paralysed. 

The  learned  counsel  for  the  respondent  suggested  that  the 
expression  "  income  within  the  meaning  of  the  said  Acts  "  ought 
to  be  understood  as  confined  to  income  exceeding  £200  a  year. 
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The  language,  however,  as  well  as  the  purpose  of  the  regulation,  ^^^^ 
appears  to   their   Lordships  to   be  too  clear   to  admit  of   any        ^^q^ 

construction  other  than  the  plain  and  natural  meaning  of  the  '^v^, 

words  used.  Commis- 

*«««•  SIONKRS  OP 

It  was  not  disputed  tliat  in  the  year   1903  the   respondent    Taxation 
Mooney  was  in  receipt  of  income  to  the  amount  of  £50,  or  income  v, 

not  exceeding  £50.  He  was  therefore,  in  their  Lordships' 
opinion,  bound  to  make  a  return  in  the  prescribed  form.  Not 
having  done  so  he  was  in  default,  and  the  Commissioners  there- 
fore were  apparently  within  their  rights  in  making  a  default 
assessment. 

Having  regard  to  the  terms  of  the  order  granting  special  leave 
to  appeal,  their  Lordships  do  not  think  it  necessary  to  consider 
whether  it  would  have  been  competent  for  the  respondent  in  the 
action  brought  against  him  by  the  Commissioners  to  question 
the  assessment  if  there  had  been  no  regulation  in  force  requiring 
returns  from  all  persons  in  receipt  of  income.  They  agree  witli 
the  High  Court  that  a  change  in  the  form  of  property  by  a 
person  who  does  not  traffic  in  that  kind  of  property  cannot  be 
regarded  as  producing  income  taxable  under  the  Income  Tax 
Acts.     They  propose  therefore  to  amend  the  assessment. 

Their  Lordships  think  the  justice  of  the  case  will  be  met  by 
an  order  discharging  the  order  of  the  High  Court,  except  as  to 
costs,  and  directing  a  verdict  to  be  entered  for  the  Commissioners 
for  a  nominal  amount,  and  ordering  the  Commissioners  to  pay 
the  respondent  his  costs  of  this  appeal  as  between  solicitor 
and  client.  Their  Lordships  will  therefore  humbly  advise  His 
Majesty  accordingly. 
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VICTORIAN  RAILWAYS  COMMISSIONERS 
Defendants, 


Appellants 


AND 


CAMPBELL  AND  OTHERS    , 
Plaintiffs, 


RESPONDEX-rs, 


ON  appeal  from  the  supreme  COURT  OF 

VICTORIA. 


Griffith  G.J. 
Barton, 
Inaacsand 
Higg^ins  JJ. 


H.  C.  OF  A.    Ntgligtnct — Railway%—Firt  escaping  from  engiut—Omissiofi  to  bum  gnu»  vcUkin 
1907.  taUway  ftnetB — Liability  of  Gomaniwiontrs-'Occupaiion  of  rtMUoay  latud  by 

"^^ — '  another  person — RaiUoaye  Act  1890  (FtW.),  {No,  1135),  sec  115. 

Melbouhnk, 

,        iyct  The  Victorian  Railways  Cominimionen  are  not  relieved  from  the  liability 

which,  according  to  the  deoiaion  of  the  Supreme  Court  of  Victoria  in  Dmnia 

V.    Victorian  Railways    Gommitsioner,  28  V.L.R.,  576  ;   24   A-L.T.,  196, 

attaches  to  them  for  damages  arising  from  their  negligent  omission  to  bam  or 

clear  off  grass  naturally  growing  within  the  railway  fences,  whereby  sparks 

from  an  engine  set  fire  to  that  Rrass  and  that  fire  spread  to  adjoining  land, 

by  an  agreement,  not  made  by  direction  of  the  Governor  in  Council,  whereby 

they  permit  a  third  person  to  occupy  and  use  for  grazing  purposes  the 

land  within  the  railway  fences,  and,  in  consideration  thereof,  that  persoa 

agrees  to  take  every  reasonable  precaution  to  prevent  fire  spreading  on  the 

land,  and  to  permit  the  Commissioners  by  their  servants  to  enter  on  the  land 

and  bum  off  the  grass  should  they  consider  it  necessary. 

DeimtH  v.   Victorian  Railicays  CofnmissioHer,  28  V.L.R.,  576;  24  A.L.Tm 
196,  approved. 

Decision  of  the  Supreme  Court  affirmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  had  been  brought  by  Charles  Campbell  against  the 
Victorian  Railways  Commissioners  to  recover  damages  for  loss 
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sustained  by  reason  of  the  negligence  of  the  defendants  whereby  H.  C.  of  a. 
sparks  from  an  engine  on  the  railway  of  the  defendants  set  fire       ^]^ 
to  the  grass  on  the  defendants'  land  whence  the  fire  spread  to    viotokian 
an  adjoining  road  and  then  to  plaintiff's  land  and  did  much    ^ij,'^^^^' 
damage.     One  of  the  acts  of  negligence  alleged  was : — "  Permit-      signers 
ting  the  said  grass  upon  the  defendants'  land  to  be  and  remain    Campbell. 
thereon  in  great  quantity  and  of  great  length  and  in  a  dry  and 
highly  inflammable   and  dangerous  condition   in   hot  and  dry 
weather,  when  the  defendants  knew,  or  ought  to  have  known, 
that  it  was  likely  that  sparks  or  burning  matter  might  escape 
from  the  said  engine  and  set  fire  to  the  said  grass,  and  that  the 
fire  so  set  alight  in  the  defendants'  said  grass  might  spread  on  to 
the  said  road  and  thence  on  to  the  land  of  the  plaintiff." 

The  action  having  been  referred  to  arbitration,  pursuant  to 

sec.  21  of  the  BaiLway  Act  1896,  ChorrUey  J.,  who  was  appointed 

arbitrator,  made  an  award,  which,  so  far  as  material,  was  as 

follows  : — "  I  do  find  and  determine  that  the  defendants  in  this 

action  were  and  are  guilty  of  negligence  in  omitting  by  tliem- 

selves  and  their  servants  to  bum,  clear  off,  or  take  reasonable 

precautions  to  prevent  ignition  of  the  dry  and  inflammable  grass 

and  herbage  naturally  growing  on  certain  land  within  the  railway 

fences  of  the  line  of  railway  in  the  writ  mentioned,  and  that,  by 

reason  of  such  negligent  omission,  sparks  escaping  without  any 

negligence  on  the  part  of  the  defendants  or  their  servants  from 

the  defendants'  locomotive  engine,  set  on  fire  such  grass  and 

herbage,  and  thence  such  fire  spread  to  and  damaged  and  injured 

the  plaintiff^s  land  and  fences.     And  I  find  and  determine  that 

the  land  on  which  such  fire  commenced  was  land  vested  in  the 

defendants,  and  that  it  did  not  appear  to  the  Governor  in  Ck)uncil 

that  such  land  was  in  excess  of  the  quantity  required  for  the 

purposes  of  such  railways,  and  that  such  land  had  not  been 

disposed  of  by  direction  of  the  Governor  in  Council  under  sec 

115  of  the  Bmlways  Act  1890,  and  that  although  the  Railways 

Commissioner,*   the   defendants'    predecessor   in   title,  and   the 

defendants  allowed  one  Harvey  Tucker  to  use  the  land  in  (|ues- 

*At  the  time  the  agreement  referred  but  at  the  time  the  fire  in  question 
to  WM  made,  the  Goveniment  Rail<  happened  they  were  vested  in  three 
ways  were  Tested  in  one  Commissioner,        Commissioners.  — [Bd.  ] 
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H.  C.  OF  A.  tioQ  on  the  terms  stated  in  the  document  hereto  annexed  (marked 

Elxhibit  No.  14),  such  document  was  not  made  by  the  direction  of 

Victorian    ^^^  Governor  in  Council  under  the  said  sec.  115,  and  the  defend- 

^MMis^^    ants  and  their  predecessors  in  title  in  fact  exercised  the  powers 

8IONBRS      purported  to  have  been  conferred  upon  them  by  the  said  docu- 

Campbisll    ment  by  cutting  a  chipped  strip  thereon,  and  baming  off,  or 

attempting  to  bum  off,  the  grass  on  the  said  land,  and  by  keeping 

and  maintaining  their  telegraph  poles  thereon.     And  I  find  and 

determine  that  under  the  above  circumstances  the  defendants 

were  not  relieved  from  responsibility  for  the  condition  of  the  stud 

land  and   the  grass   thereon."     His   Honor  then   assessed  the 

damages  at  £606  16s.  8d. 

The  material  parts  of  the  document  referred  to  in  the  award  as 
Exhibit  No.  14  were  as  follows  : — 

''III  consideration  of  the  Victorian  Railways  Commissioner, 
hereinafter  called  the  Commissioner,  allowing  me  permission  to 
occupy  the  land  approximately  shown  or  described  at  foot  hereof, 
situate  at  or  near  19  miles  14  chains  on  the  Ballarat  and  Ararat 
line  of  railway,  and  near  to  Trawalla  Station,  and  allowing  me  to 
use  the  said  land  and  any  fences  and  buildings  thereon  at  reason- 
able times  and  under  the  control  of  the  station-master  or  officer 
in  charge  of  the  said  section  of  the  line  (as  the  case  may  be)  for 
the  time  being  for  grazing  purposes — 

**  I  hereby  acknowledge  and  agree  as  follows,  that  is  to  say : — 
''  1.  That  the  said  land  and  any  fences  and  buildings  are  to  be 
used  by  me  at  the  will  of  the  Commissioner,  and  such  privilege 
shall  not  continue  after  the  expiration  of  one  calendar  month's 
notice  by  the  Commissioner  to  determine  this  tenancy;  such 
notice  may  be  without  reference  to  any  rent  paid  in  advance  for 
an  unexpired  period. 

''  2.  That  I  attorn  as  tenant  to  the  Commissioner  in  respect  of 
the  said  land  and  any  fences  and  buildings,  and  agree  to  pay  when 
due  all  rates  and  taxes,  and,  without  deduction,  a  rental  of  20s. 
per  annum  in  advance  from  the  first  day  of  May,  1898. 

"  3.  That  I  will,  as  far  as  possible,  give  the  Commissioner 
notice  of  my  intention  to  vacate  the  land  or  buildings,  or,  if  not, 
intimation  of  my  actual  vacation  of  the  land. 

"  5.  That  I  will  not  enter  upon  or  cross  over  the  railway,  nor 


4  C.L.R.] 


OF  AUSTRALIA. 


1449 


allow  any  horses,  cows,  bullocks,  sheep,  or  other  animals  under  H*  C.  of  A. 

1907 

my  control  to  trespass  thereon,  and  I  will  keep  in  a  good  state  of       v._^ 
repair  all  fences  now  standing,  or  which  I  may  find  it  necessary,    Victorian 
or  may  be  required,  to  erect,  and  take  every  precaution  to  pre-     commw^^ 
vent  the  spreading  of  fire  on  the  land ;  and  I  agree  to  allow  the      signers 
Commissioner,  by  his  officers  or  servants,  to  enter  upon  the  land    Campbkll. 
and  burn  off  the  grass  should  they  consider  it  necessary. 

"  8.  That  the  Commissioner  shall  in  no  way  be  liable  to  pay 
eompensation  for  anything  done  or  not  done  in  respect  of  the 
land  or  any  fences  or  buildings  or  otherwise  herein  referred  to, 
nor  for  any  damage  whatsoever  by  fire,  flood,  lightning  or 
tempest. 

"  9.  That  this  document  may  be  pleaded  if  necessary  as  leave 
and  licence  to  the  Commissioner  and  his  officers  or  servants  and 
all  persons  assisting  him  or  them,  for  anjrthing  done  under  these 
presenta" 

This  document  was  signed  by  Harvey  Tucker  only. 

Charles  Campbell  having  died,  an  action  was  brought  by  his 
executrix  and  executors  against  the  Commissioners  upon  the 
award,  and,  by  consent,  a  special  case  was  stated  by  the  parties 
lor  the  opinion  of  the  Full  Court  on  the  following  questions  : — 

"*  In  view  of  the  findings  of  the  arbitrator  as  appearing  on  the 
face  of  the  award,  should  the  award  be  set  aside  on  the  ground 
that  the  arbitrator  was  wrong  in  determining  that  under  the 
circumstances  the  defendants  were  not  relieved  from  responsibility 
for  the  condition  of  the  said  land  and  the  grass  and  herbage 
thereon  ?  " 

The  Full  Court  having  answered  the  question  in  the  negative, 
judgment  was  ordered  to  be  entered  for  the  plaintiffs  for  £606 
16a  8d.  with  costs. 

The  defendants  now  appealed  to  the  High  Court. 


SchuU  (with  him  Arthur),  for  the  appellants.  Notwithstand- 
ing sec  115  of  the  BaUwayn  Act  1890,  the  Commissioners  can 
deal  with  surplus  lands  in  the  way  they  have  done  in  this  case. 
The  power  in  the  agreement  of  the  Commissioners  to  enter  upon 
the  land  and  bum  the  grass  is  in  order  to  protect  their  own 
property  and  not  in  order  to  protect  other  persona    The  Com- 
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H.  C.  OF  A.  missioners  had  with  that  exception  divested  themselves  of  the 

1907 

^^        power  to  bum  the  grass  on  this  land,  and  so  it  is  n6t  negligence 

Victorian    on  their  part  if  they  do  not  bum  the  grass.     The  agreement  is  in 

CoHMis-     ^^®  nature  of  a  profit  a  ^prendre,  which  gives  no  interest  in  the 

8IONKB8      land,  but  is  a  grant  as  regards  the  grass :   Thomas  v.  SorreU  (1) ; 

Campbell.   Frank   Warr  &  Co,  Ltd.  v.  London  County  Council  (2).    In 

order  to  get  the  benefit  of  it,  Tucker  had  permission  to  go  on  the 

land  at  certain  times,  and  when  he  goes  on  he  is  entitled  to  have 

the  grass  eaten  by  his  cattle.     Apart  from  the  special  clause  5, 

the  Commissioners  would  have  no  right  to  bum  the  grass,  and 

that  clause  does  not  give  a  general  control  of  the  land  to  the 

Commissioners,  but  only  a  power  to  go  in  and  bum  the  grass  for 

their  own  protection. 

[Counsel  also  referred  to  Coverdale  v.  Charlton  (3).] 

McArthur  and  Lewers,  for  the  respondents,  were  not  called 
upon. 

Griffith  C.J.  In  Dennis  v.  Victorian  Railways  Commis- 
sioner (4),  the  Supreme  Court  of  Victoria  laid  down  this  rule  as 
stated  in  the  head  note  : — "  In  an  action  for  damages  for  losses 
caused  by  sparks  from  a  railway  engine  belonging  to  the  de- 
fendant, which  engine  was  properly  constructed  and  managed, 
the  omission  on  the  part  of  the  defendant  to  bum  or  clear  off 
grass  and  herbage  naturally  growing  on  the  land  of  the  de- 
fendant within  the  fences  of  the  line  of  railway,  which  grass  and 
herbage  was  ignited  by  a  passing  train,  may  be  evidence  of 
actionable  negligence  which  should  be  left  to  the  jury."  In  the 
present  case  the  arbitrator,  to  whom  the  matter  was  referred  in 
pursuance  of  the  Statute,  found  that  the  defendants  had  been 
guilty  of  a  negligent  omission  to  bum,  clear  off,  or  take  reason- 
able precautions  to  prevent  ignition  of  the  dry  and  inflammable 
grass  and  herbage  naturally  growing  on  certain  land  within  the 
railway  fences,  whereby  injury  accrued  to  the  original  plaintiff. 
So  far,  the  case  is  exactly  within  Dennis  v.  Victorian  Railways 
Commissioner  (4),  with  which  I  venture  to  express  my  entire 

(1)  Vangh.,  .351.  (3)  4  Q.B.D.,  104,  at  p.  121. 

(2)  (1904)  1  K.B.,  713,  at  p.  721.  (4)  28  V.L.R.,  676 ;  24  A.Lr.,  196. 
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eoncun-ence.     The  defence  made  is  that,  although  the  land  was   H.  C.  of  A. 
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within  the  railway  fences,  the  appellants  had  parted  with  the 
possession  of  it  and   were   not  in   a  position  to  do  acts,  the    Victorian 
omission  to   do   which   is   the   foundation   of   the   respondents'     commis^^ 
ckum.     The  obli^tion  of  the  appellants  arises  in  this  way.     They      sionkbs 
Are  empowered  by  Statute  to  run  engines  upon  their  railways :    Campbell. 
the  running  of  engines  emitting  sparks  is  a  dangerous  operation):    Qritnth  c.j. 
Therefor,  although  the  running  of*  engines  is  made  lawful,  the 
appellants  are,  in  running  them,  bound  to  take  precautions  to 
prevent  unnecessary  sparks  from  being  emitted.     In  this  case  it 
19  found  that  they  took  those  reasonable  precautions.     But  then 
in  a  country  like   Australia  a  further  danger  arises  if  there 
is  long  grass  growing  within  the  railway  fences,  for  it  is  likely 
to  catch  fire  and  the  fire  is  likely  to  spread  to  the  adjoining  land. 
Accordingly   in   Dennis  v.   Victorian  Railways  Commissioner 
(1)  the  Supreme  Court  held  that  the  Commissioner  was  bound  to 
take  precautions  to  prevent  that  consequence.     That  obligation 
attaches  to  the  appellants  because  they  have  possession  of  the 
land  for  the  purpose  of  performing  their  statutory  duty.     Sec. 
115  of  the  Railways  Act  1890  allows  the  Commissioners  to 
lease  any  surplus  lands  by  direction  and  with  the  approval  of 
the  Governor  in  Council.     They  are,  therefore,  authorized  to  part 
with  the  possession  of  land  by  demise.     The  agreement  set  up  in 
the  present  case  is  not  a  demise  authorized  by  the  Governor  in 
Council  within  that  section.     It   is  a  document  of  a  singular 
character,  by  which  it  is  suggested  that  the  land  had  been  demised 
to  one  Tucker.     The  document  which  was  not  signed  by  the 
Commissioner,  but  only  by  the  alleged  tenant,  recites  that,  in  con- 
sideration of  the  Commissioner  allowing  Tucker  to  use  the  land 
and  fences  at  reasonable  times  and  under  the  control  of  the 
Htation-master,  Tucker  made  certain  acknowledgments ;  he  agreed 
to  pay  the  taxes  and  a  rent  of  £1  a  year,  and  that  he  might  be 
turned  out  by  the  Commissioner  at  a  month's  notice,  and  he  was 
to  give  a  similar  notice  if  he  intended  to  vacate  the  land.     It  was 
intended,  therefore,  that  he  should  have  the  occupation  of  the 
land,  but  only  for  grazing  purposes.     It  was,  however,  expressly 
stipulated  in  these  words : — "  I  will    .     .     .     take  every  precau- 

(I)  28,V.L.R.,  576;  24  A.L.T.,  196. 
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H.  C.  OF  A.  tion  to  prevent  the  spreading  of  fire  on  the  land ;  and  I  agree  to 
allow  the  Commissioner,  by  his  officer  or  servants,  to  enter  upon 
VicroRiAN    ^^6  \B,nd  and  bum  off  the  grass  should  they  consider  it  necessary/' 
^MMw^^    The  foundation  of  the  Commissioners*  duty  being  as  I  have  stated, 
sioNBRs      it  is  not  easy  to  see  how  that  duty  is  got  rid  of  by  allowing 
Campbell,    somebody  else  to  graze  his  cattle  on  the  land  with  a  promise 
QM^j     ^^*^  ^^  ^^^^  prevent  the  spread  of  fire,  and  with  the  reserva- 
tion to  the  Commissioners  of  the  power  to  enter  upon  the  land 
and  bum  off  the  grass.     It  appears  to  me  that  the  Commissioners 
retained  absolute  control  of  the  land  with  the  attendant  obligation 
to  take  precautions  against  the  danger  arising  from  there  being 
long  grass  upon  the  land.     Under  these  circumstances  the  duty 
primd  facie  imposed  upon  them  still  continued.     Therefore  I 
think  that  the  Supreme  Court  was  right  and  that  the  appeal  fails. 
I  should  like  to  add  that,  if  this  so-called  agreement  had  not 
contained  the  stipulation  referred  to,  a  very  interesting  question 
would  have  arisen,  viz.,  whether  the  Commissioners  could  make 
a  valid  agreement  which  would  have  the  result  of  exonerating 
them  from  the  duty  of  keeping  the  grass  in  a  safe  condition. 

Barton  J.    I  am  of  the  same  opinion. 

Isaacs  J.     The  argument  for  the  appellants  starts  by  admitting 
the  correctness  of  the  decision  in  Dennis  v.  Victorian  Bailway^ 
Commissioner  (1).     It  is  then  sought  to  distinguish  this  case 
from  that  only  in  one  way,  that  is  to  say,  by  showing  that  the 
land  had  pcussed  out  of  the  control  of  the  appellanta    I  think 
that  contention  fails.     The  document  by  which  Tucker  got  the 
right  of  occupation  of  the  land  expressly  reserved  very  consider- 
able control  to  the  Commissioners.    The  use  of  the  land  is  only 
for  grazing  purposes  and  is  expressly  limited  by  the  words:— 
"  At  reasonable  times  and  under  the  control  of  the  station-master 
or  officer  in  charge  of  the  said  section  of  the  line  (as  the  case  may 
be)."     And  then  in  addition  Tucker  agrees  to  take  "  every  pre- 
caution to  prevent  the  spreading  of  fire  on  the  land."    There  is  no 
limitation  to  that.     Then  the  Commisbioner  put  in  words  which 
to  my  mind,  reserve  the  most  absolute  control  with  regard  ^ 

(1)  28  V,L.a.  676 ;  24  A.L.T.,  196. 
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that  very  matter,  viz. : — "  I  agree  to  allow  the  Commissioner,  by   *^-  ^-  ®'  ^' 
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his  officers  or  servants,  to  enter  upon  the  land  and  burn  off  the       ^^\ 
grass  should  they  consider  it  necessary."     It  is  very  difficult  to    Victorian 
imagine  words  more  distinct  to  reserve  control,  and,  as  the  only      ^^^^^^^ 


argument  to  differentiate  this  case  from  Dennis  v.  Victorian 


Commis- 
sioners 

V. 

RaUivays  Covimiaaioner  (1),  was  that  the  Commissioners  had  lost    Camfbbll. 
control  of  the  land,  I  think  the  reference  which  has  just  been      jg^^^^^j, 
made  to  that  agreement  disposes  of  that  objection.     I  therefore 
think  the  appeal  should  be  dismissed. 

HlQGiNS  J.  I  concur.  I  think  the  Commissioner  cannot  keep 
control  of  the  land  and  at  the  same  time  escape  the  consequences 
of  having  that  control. 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellants,  Guinness,  Crown  Solicitor  for  Victoria. 
Solicitors,  for  respondents,  Blake  &  RiggaUj  Melbourne. 

B.  L. 
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McGEE 


Appellant  ; 


AKD 


THE  KING 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

AppecU  to  High  Court — Sj'tcial  leave— Appeal  in  crimi7ial  maiter. 

The  High  Court  will  i&ot  grMit  special  leave  to  appeal  in  a  criminal  matter 
anlett  there  is  reason  to  think  that  by  a  disregard  of  the  forms  of  legal 
process,  or  by  some  violation  of  the  principles  of  natural  justice,  or  otherwise, 
sabstantial  and  grave  injustice  has  been  done. 

In  rt  DUUt,  12  App.  Gas.,  459  ;  Ex  parte  Deeming,  (1892)  A.C.,  422  ;  and 
Rop$  V.  The  QifC€n  ;  Ex  parte  Kops,  (1894)  A.C.,  050,  followed. 

Therefore,  where  on  a  criminal  trial  a  written  statement  made  by  a  person 
supposed  to  be  about  to  die,  and  who  had  since  died,  was  admitted  in  evidence 

(1)  28  V.L.R.,  576;  24  A.L.T.,  196. 
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H.  C.  OF  A.  for  the  proaecation,  and  there  was  evideboe  that  the  prisoner  afterwards 

1907.  admitted  that  the  statement  was  true,  and  the  prisoner  was  convicted  : 

ffeld,  that  special  leave  to  appeal  from  the  conviction  should  be  refused, 
notwithstanding  that  the  evidence  might  not  be  admissible  nnder  the  pro- 
Thk  Kivo.  visions  of  a  Statute  relating  to  the  admission  of  depositions  on  the  groond  of 

a  failure  to  comply  with  some  provision  of  the  statutory  law. 

Special  leave  to  appeal  from  decision  of  Supreme  Court  (R.  v.  Hansen  cf' 
McOee,  9  W.A.L.R.,  92),  refused. 

Application  for  special  leave  to  appeal  from  the  Supreme  Court 
of  Western  Australia. 

At  the  Criminal  Sessions  of  the  Circuit  Court  at  Kalgoorlie  on 
20th  March  1907,  William  Hansen  and  John  Andrew  McGee 
were  charged  with  (1)  attempting  to  steal  and  in  order  to  do  so 
opening  a  locked  receptacle  by  means  of  a  key  ;  (2)  attempting 
to  steal  gold  about  a  mine ;  (3)  being  in  a  building  with  intent 
to  commit  a  crime. 

During  the  trial  evidence  was  given  on  behalf  of  the  Crown 
that  one  Exlward  Marley  was  dead,  and  thereupon  a  statement 
made  by  Marley,  in  the  form  of  a  deposition,  was  tendered  in 
evidence,  and  counsel  for  the  prisoner  objected  to  its  being 
received  in  evidence  on  the  ground  that,  whether  it  was  tendered 
under  sees.  110,  111  and  112  of  the  Jxistices  Act  1902  or  under 
sec.  108  of  the  Evidence  Act  1906,  it  was  not  admissible  in 
evidence  on  several  grounds.  The  objection  was  overruled  and 
the  evidence  was  admitted.  There  was  evidence  that  McQee  was 
present  when  the  statement  was  made  by  Marley  and  cross- 
examined  him,  and  that  after  the  statement  was  made  McGee 
said  to  a  constable  in  whose  custody  he  was  "  that  he  was  pleased 
that  Marley  had  made  a  statement  and  that  he  had  told  the 
truth." 

The  prisoners  having  been  convicted  on  all  the  counts,  Parker 
C.J.,  before  whom  the  trial  took  place,  on  the  application  of 
counsel  for  McGee,  stated  a  case  for  the  opinion  of  the  Full  Court 
as  to  the  admissibility  in  evidence  of  the  deposition  of  Marley. 
The  Full  Court  (Pcvrker  C.J.,  McMillan,  Bnmaide,  and  Rodh 
JJ.),  held  that  the  evidence  was  admissible,  and  affii*roed  the 
conviction:  R,  v.  Hansen  &  McGee  (1). 

(1)  9  W.A.L.R.,  92. 
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Application-  was  now  made  on  behalf  of  MeOee  to  the  High   H-  C.  of  a. 
Court  for  special  leave  to  appeal  from  this  decision. 
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MgGke 

Starke,  for  the  appellant.  v. 

'^^  The  King. 


Griffith  C.J.     The  rule  laid  down  by  the  Privy  Council  as  to 
the  kind  of  criminal  cases  in  which  special  leave  to  appeal  will  be 
granted  is  well  established,  and  may  best  be  expressed  by  reading 
two   or   three  passages  from    judgments   of   that   Board.     In 
the  case  of  Reg,  v.  Bertrand  (I),  Sir  John  Coleridge,  with  whom 
were  associated  Lord   WeTisleyddle  and  Sir  Edward  Vo^ughan 
Williams,  delivered  the  opinion  of  the  Judicial  Committee,  in 
which  he  said : — "  The   result  is,    that   any  application  to   be 
allowed  to  appeal  in  a  criminal  case  comes  to  this  Committee 
labouring  under  a  great  preliminary  diflSculty — a  diflSculty  not 
always  overcome  by  the  mere  suggestion  of  hardship  in  the  cir- 
cumstances of  the  case ;  j^et  the  difficulty  is  not  invincible.     It  is 
not  necessary,  and  perhaps  it  would  not  be  wise,  to  attempt  to 
point  out  all  the  grounds  which  may  be  available  for  the  purpose ; 
but  it  may  safely  be  said,  that  when  the  suggestions,  if  true,  raise 
questions  of  great  and  general  importance,  and  likely  to  occur 
often,  and  also  where,  if  true,  they  show  the  due  and  orderly 
administration  of  the  law  interrupted,  or  diverted  into  a  new 
course,  which  might  create  a  precedent  for  the  future  ;  and  also 
where  there  is  no  other  means  of  preventing  these  consequences, 
then  it  will  be  proper  for  this  Committee  to  entertain  an  appeal, 
if  referred  to  it  for  its  decision." 

In  the  judgment  in  a  previous  case  of  Falkland  Islands  Co, 
V.  Tlie  Qy^een  (2)  which  was  quoted  in  Reg,  v.  Bertrand  (3),  and 
was  also  quoted  in  the  later  case  of  In  re  Dillet  (4),  this  passage 
occurs : — "  It  may  be  assumed  that  the  Queen  has  authority  by 
virtue  of  her  prerogative  to  review  the  decisions  of  all  colonial 
Courts,  whether  the  proceedings  be  of  a  civil  or  criminal  character, 
unless  Her  Majesty  has  parted  with  such  authority.  But  the 
inconvenience  of  entertaining  such  appeals  in  cases  of  a  strictly 
criminal  nature  is  so  great,  the  obstruction  which  it  would  offer 

(1)  L.R.  1  P.O.,  520,  at  p.  530.  (3)  L.R.  1  P.C.,  520. 

(2)  1  Moo.  P.C.C.  (N.S.),  299,  at  p.  (4)  12  App.  Cas.,  459,  at  p.  466. 
312. 
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H.  C.  or  A.  to  the  administration  of  justice  in  the  colonies  is  sa  obvious,  that 
y/\  it  is  very  rarely  that  applications  to  this  Board  similar  to  the 
MoQke      present  have  been  attended  by  success."    In  Kopa  v.  Tfie  Queen; 

Thb^Kiko  ^^  pcLTte  Kopa  (1),  Lord  HeraclieU  L.C.  quoted  with  approval  the 
following  passage  from  In  re  Billet  (2),  which  was  again  quoted 
with  approval  in  Ex  parte  DeeTning  (3) : — "  The  rule  has  been 
repeatedly  laid  down,  and  has  been  invariably  followed,  that  Her 
Majesty  will  not  review  or  interfere  with  the  course  of  criminal 
proceedings,  unless  it  is  shown  that,  by  a  disregard  of  the  forms 
of  legal  process,  or  by  some  violation  of  the  principles  of  natural 
justice,  or  otherwise,  substantial  and  grave  injustice  has  been 
done."  That  rule  has  several  times  been  followed  by  this  Court 
In  the  present  case  it  is  suggested  that  a  deposition  by  a  person 
who  was  dangerously  ill  and  was  not  expected  to  live,  taken  in 
the  presence  of  the  accused^  who  cross-examined  the  deponent, 
and  who  afterwards  admitted  that  that  deposition  was  true,  was 
on  technical  grounds  inadmissible  in  evidence.  It  is  clear  that 
that  is  not  a  case  in  which  it  appears  that  "substantial  and 
grave  injustice  has  been  done."  That  is  a  sufficient  reason  why 
special  leave  to  appeal  should  be  refused. 

O'Connor  J.  and  Isaacs  J.  concurred. 

HiGGiNS  J.  I  should  like  to  add  that  in  Ex  parte  Careiw  (4) 
those  cases  to  which  the  Chief  Justice  has  referred  have  been 
followed. 

Special  leave  to  appeal  refused. 

Attorneys,  Gaunsan  &  Lonie,  Melbourne,  for  Smith  &  Lavan, 
Perth. 

B.L 

(1)  (1894)  A.C.,  650,  at  p.  652.  (3)  (1892)  A.C.,  422,  at  p.  423. 

(2)  12  App.  Cas.,  459,  at  p.  467.  (4)  (1897)  A.C.,  719. 
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MARSH 

Plaintiff, 


Appellant ; 


AND 


WILLIAMS 

Nominal  Defendant, 


Respondent. 


ON   APPEAL   FROM   THE  SUPREME   COURT  OF 

NEW  SOUTH  WALES. 


Crown  Lands  Act  1884  {N.S.W.)  (48  Vict.  No.  18).  sec,  47,  stib-wc.  (Hi.)— 
Non-residential  conditional  purchase  —  Price  to  he  paid  by  applicant  — 
Cofnstruction. 

By  the  provisions  of  sees.  26  and  35  of  the  Crown  Lands  Act  1884  the 
ippltcant  for  a  conditional  purchase  under  that  Act  must  pay  to  the  Crown 
Lands  Agent  a  deposit  of  two  shillings  per  acre  with  his  application,  and,  if 
hii  application  is  confirmed  by  the  Land  Board,  must,  at  the  expiration  of 
three  years  from  its  confirmation,  pay  an  instalment  on  the  purchase  at  the 
rate  of  one  shilling  per  acre  and  "a  like  instalment  annually  during  a  period 
and  until  the  balance  of  seventeen  shillings  per  acre  together  with  interest " 
is  paid.  Certain  conditions,  including  that  of  residence  by  the  applicant,  are 
attached  to  conditional  purchases  in  general.  Sec.  47  provides  that  Crown 
lands  open  to  conditional  purchase  may  be  applied  for  and  held  without  con- 
ditions of  residence,  but  subject  to  more  onerous  conditions  and  of  a  lesser  area 
than  in  the  case  of  ordinary  conditional  purchases  ;  and  by  sub-sec.  (iii.)  *'  the 
deposit  and  all  subsequent  instalments  shall  be  double  those  respectively 
prescribed  on  ordinary  conditional  purchases  and  'shall  be  paid  to  the  like 
parsons  and  at  the  like  periods." 

HM,  that,  though  regarded  by  themselves,  the  words  of  sub-sec.  (iii.)  were 
capable  of  meaning  that  the  total  price  was  to  be  the  same  as  in  the  case  of 
ordinary  conditional  purchases,  the  deposits  and  instalments  being  merely 
doubled  in  amount.  And  the  period  over  which  the  latter  extended  thereby 


H.  C.  OF  A. 
1907. 
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AprU  17,  18. 


Grifllth  C.J., 
(yOonnor, 
Isaacs  and 
Uiggins  JJ. 
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H.  C.  OF  A.  shortened,  the  intention  of  the  legifllature,  plainly  expressed  on  the  face  of 

1907.  the  Statute,  to  discourage  rather  than  to  encourage  conditional  purcfaaMi 

^^"^■'^^  without  residence,  justified  the  Court  in  following  the  decision  of  the  Supreme 

Marsh  (jourt  in  Walker  v.  Walker,  (1901)  1  S.R.  (N.S.  W.),  70,  and  in  construing  the 

Williams.  sub-section  as  imposing  an  obligation  upon  applicants  for  such  holdings  to  pay 

the  same  number  of  periodical  instalments  as  would  be  necessary  in  the  case 

of  conditionally  purchased  land  subject  to  the  condition  of  residence,  and  at 
corresponding  intervals,  and,  therefore,  in  the  end,  to  pay  doable  the  price 

Decision  of  the  Supreme  Court,  22nd  October  1906,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  appellant  sued  the  respondent,  as  nominal  defendant  on 
behalf  of  the  Government  of  New  South  Wales,  to  recover  £446 
Is.  6d.,  being  tlie  amount  alleged  to  have  been  paid  by  him  in 
excess  of  the  proper  amount  chargeable  under  the  Croum  Lands 
Act  1884  in  respect  of  a  non-residential  conditional  purchase. 
The  land  out  of  which  the  area  applied  for  was  selected  was 
proclaimed  as  a  special  area  under  sec.  24  of  the  Act,  and  the 
prices  fixed  for  conditional  purchases  were  £1  10a  per  acre, 
deposit  3s.  per  acre  for  residential,  and  double  those  amounts  for 
non-residential  conditional  purchases.  The  appellant  contended 
that  there  w^as  no  power  under  sec.  47  of  the  Act  to  make  the 
price  of  non-residential  conditional  purchases  higher  than  that  of 
residential  for  the  same  area,  and  therefore,  having  paid  at  the 
rate  of  £3  per  acre,  he  claimed  to  be  entitled  to  recover  the  excess 
over  £1  lOs.  w^ith  interest. 

Tlie  action  was  tried  by  Pring  J.,  without  a  jury,  who  found  a 
verdict  for  the  defendant. 

On  motion  for  a  new  trial  the  decision  of  Priiig  J,  was  affirmed 
by  the  Full  Court,  following  their  previous  decision  in  Walker  v. 
Walker  (1). 

From  the  Supreme  Court  the  appellant  now  appealed  to  the 
High  Court. 

The  material  sections  of  the  Crovni  Lannds  Act  are  sufficiently 
set  out  in  the  judgment  of  Griffith  C.J. 

Dr.  Cullen  K.C.  and  Pike  (Boyce  with  them),  for  the  appellant 

(1)  (1901)IS.R.  (N.S.  W.),  70. 
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The  Act  of  1889  having  amended  sec.  47  sub-sec.  (iii.)  by  the   H.  C.  of  a. 

addition  of  the  word  "  price,"  must  be  taken  as  an  indication  that       ^^ \ 

before  that  word  was  inserted  the  sub-section  meant  something      Marsu 
different  from  what  it  means  now.    An  amending  Act  is  intended,    Williams 

primd  fade,  to  alter  the  law,  not  to  declare  it :  The  Queen  v.        

Buttle  (1).     [They  referred  also  to  Walker  v.  Walker  (2).] 

(7.  B,  Stephen  K.C.  and  DeloJtery,  for  the  respondent,  were  not 
called  upon. 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the 
Supreme  Coui-t,  in  which  the  question  is  raised  whether  under 
the  Crown  Lands  Act  1884,  before  the  amendment  of  1889, 
conditional  purchasers  acquiring  land  without  the  condition  of 
residence  were  bound  to  pay  an  increased  price  per  acre  for  the 
land. 

Since  1889  no  such  question  can  arise,  because  in  that  year  an 
Act  was  passed  which  puts  an  end  to  all  doubt.  The  question 
depends  upon  the  words  of  sec.  47,  sub-sec.  (iii.),  of  the  Act  of  1884, 
but  before  reading  that  sub-section  it  will  be  convenient  to  refer 
to  two  earlier  sections. 

The  scheme  of  conditional  purchases  prescribed  by  the  Act  is 
well  known  in  New  South  Wales.  The  purchaser  was  allowed 
to  make  application  for  the  areia  of  land  he  desired,  and  the 
payment  was  made  by  instalments,  various  conditions  being 
attached  before  the  purchaser  was  entitled  to  the  grant. 

Sec.  26  provides  that  applications  for  conditional  purchases 
shall  be  made  in  a  prescribed  manner,  and  that  with  the  applica- 
tion there  shall  be  lodged  with  the  Land  Agent  a  deposit  at  the 
rate  of  two  shillings  per  acre  of  the  area  applied  for.  Then  the 
application  comes  before  the  local  Land  Board  for  confirmation. 

Sec.  36  provides  that  every  conditional  purchaser  at  the  end  of 
the  third  year  after  the  date  of  the  confirmation  of  his  applica- 
tion, or  within  three  months  thereafter,  shall  pay  to  the  Land 
Agent  an  instalment  on  his  purchase  at  the  rate  of  one  shilling 
per  acre,  and  thereafter  shall  pay  in  like  manner  a  like  instalment 
annually  until  the  balance  of  seventeen  shillings  per  acre,  together 

(1)  L.R.  1  C.C.R.,  248.  (2)  (1901)  1  S.R.  (N.S.W.),  70. 
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with  interest,  shall  have  been  paid  The  absolute  price  at  which 
the  land  is  sold  is  not  expressly  mentioned,  but  it  seems  to  have 
been  taken  for  granted  that  the  price  of  country  land  was  to  be 
twenty  shillings  per  acre.  That  is  the  necessary  inference  from  the 
fact  that  a  balance  of  seventeen  shillings  remains  after  paym^t 
of  the  deposit  of  two  shillings  and  the  first  instalment  of  one 
shilling.  Under  ordinary  circumstances,  therefore,  the  price  of 
the  land  conditionally  purchased  was  twenty  shillings  per  acre. 

Referring  now  to  sec  24,  it  bears  indications  of  having  been 
inserted  at  a  later  stage  of  the  Bill.  It  provides  that  the  Governor 
in  Coimcil  may  by  proclamation  reserve  what  are  called  special 
areas  within  which  it  will  not  be  lawful  to  purchase  conditionally 
more  than  one  hundred  and  sixty  acres  (the  ordinary  area  being 
larger),  and  at  such  prices,  (not  being  less  than  thirty  shillings 
per  acre),  deposits  and  instalments  as  sliall  be  notified  in  the 
proclamation. 

Now  I  come  to  sec.  47,  which  provides  that  Crown  lands  open 
to  conditional  purchase  may  be  purchased  without  conditions  of 
residence,  subject  to  certain  qualifications,  of  which  I  will  refer 
to  the  following:  first,  the  maximum  area  is  limited  to  three 
hundred  and  twenty  acres ;  second,  a  person  who  takes  advan- 
tage of  this  provision  shall  not  be  allowed  to  take  up  another 
conditional  purchase  under  the  Act,  and  a  person  who  has  made  a 
conditional  purchase  imder  any  of  the  Crown  Lands  Acts  may 
not  take  up  or  hold  one  under  this  section.  Onerous  conditions 
of  improvement  are  imposed,  more  onerous  than  those  imposed 
in  other  cases,  and  then  comes  the  provision  out  of  which  arises 
the  question  we  have  to  determine.  Sub-sec.  (iii.)  is  as  follows:— 
"  The  deposit  and  all  subsequent  instalments  shall  be  double  those 
respectively  prescribed  on  ordinary  conditional  purchases  and 
shall  be  paid  to  the  like  persons  at  the  like  periods."  The 
question  is,  what  is  meant  by  "the  like  periods."  For  the 
Crown  it  is  contended  that  these  words  are  equivalent  to  saying 
"  by  the  like  or  by  corresponding  periodical  payments,"  meaning 
that  the  number  of  payments  is  to  be  the  same  but  the  amonnts 
are  to  be  double.  For  the  appellant  it  is  contended  that  it  means 
merely  what  it  says,  that  the  deposit  shall  be  double,  and  thst 
each  of  the  subsequent  instalments  shall  be  double.      If  it  is  not 
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a  special  area  the  deposit  will  be  four  shillings,  and  the  instal-  ^-  C-  ®'  ^• 

•  •  1907 

ments  two  shiUings  per  acre,  and  that  will  be  continued  until  the 
total  amount  of  £1  per  acre  has  been  paid. 

The  words  are  probably  capable  of  both  constructions.  The 
deposit  and  instalments  together  make  up  the  price.  It  is  not 
expressly  stated  that  the  price  shall  be  double,  but  the  deposit 
is  to  be  double,  and  the  instalments  are  "  to  be  paid  to  the  like 
persons  at  the  like  periods."  Bearing  in  mind  the  intention  of 
the  legislature,  plainly  expressed  on  the  face  of  the  Statute,  that 
residence — actual  occupation  of  the  land  by  a  resident  occupier — 
was  in  their  minds,  and  that  they  were  disposed  rather  to  dis- 
courage than  to  encourage  purchasers  of  country  land  who  were 
not  prepared  to  live  upon  it,  the  inference  should,  I  think,  be 
drawn  that,  primd  fade,  it  was  not  intended  to  grant  them  any 
favour  not  expressly  stated.  On  the  other  hand,  a  burden  cannot 
be  imposed  except  by  clear  words. 

I  have  come  to  the  conclusion  that  the  words  "at  the  like 
periods  "  mean  by  the  same  number  of  periodical  payments,  that 
is,  double  the  money,  and  that  these  periodical  payments  will 
continue  just  as  long  as  they  would  have  continued  if  they  had 
been  m£ide  at  the  ordinary  rate.  The  result  is  that  in  the  end 
double  price  must  be  paid.  That  has  been  the  contention  of  the 
Crown,  and  it  has  been  held  by  the  Supreme  Court  in  the  case  of 
Walker  v.  Walker  (1)  to  be  the  right  view,  and  I  do  not  see  any 
reason  to  dissent  from  that  conclusion. 

The  appeal  must  therefore  be  dismissed. 


O'Connor  J.,  Isaacs  J.,  and  HiaaiNS  J.  concurred. 


Appeal  diamiaaed  with  costs. 


Solicitor,  for  the  appellant,  J.  Robinson  (Forbes),  by  S,  M,  Raff. 
Solicitor,  for  the  respondent,   The  Crown  Solicitor  of  New 
Swih  Wales. 

a  A.  w. 

(1)  (1901)  S.R,  (N.S.W.),  70. 
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BIBLE    .       .  Appellant; 

Defendant, 

AND 

KNOX Respondent. 

Informant, 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 

H.  C.  OF  A.    Spfxial  leave  to  appeal— Qaming—Police  OJenc&i  Act  1890  {Via,)  {No,  1126), 
1907.  •cc.  61. 

^^"^"^^  Special  leave  to  appearfrom  decision  of  Supreme  Court  {Knox  v,  BHU, 

Mklboursk,  ^g^^j  V.L.R.,  485  ;  29  A.L.T.,  23),  refused. 

May  28. 

orifflth  O.J.    Application  for  special  leave  to  appeal, 
inacs  and         Orders  nisi  to  review  two  convictions  of  Thomas  Bible  for 

Hij^ns  J  J. 

gaming  offences  under  sec  61  of  the  Police  Offences  Act  1890, 
upon  grounds  depending  on  the  sufficiency  of  the  evidence,  the 
wrongful  reception  of  evidence,  and  the  question  whether  the 
two  offences  charged  were  parts  of  one  continuous  offence,  were 
discharged  by  Guasen  J,:  Knox  v.  Bible  (1). 

Application  was  now  made  on  behalf  of  the  defendant  for 
special  leave  to  appeal  in  both  cases. 

H.  I.  Cohen  in  support. 

The  application  was  refused. 

Solicitors  for  appellant,  Reynolds  &  Larkiny  Melbourne,  for  fi. 
W.  Shellardy  Daylesford.  '  '   '  ^'  ■ 

B.L 

(1)  (1907)  V.L.R.,  485  ;  29  A.L.T.,  23. 
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REGINALD  POLE  BLUNDELL  Petitioner  ; 

AND 

JOSEPH  VARDON Respondent. 

STATE  OF  SOUTH  AUSTRALIA  ELECTION  PETITION. 

IN  THE  COURT  OF  DISPUTED  REl'URNS. 

CmmonwecUlh  Electoral  Acta  (1902.5),  sees,  110,  111,  118  (a),  119,  (6),  (c),  (e),  134,    H.  C.  OF  A. 
147, 158,  (6),  id),  161  (a),  199, 2O0— Schedule— Fonm^Statutcry  Jiules  1906,  No,         1907. 
IS— 'Electoral  JRegulations  22,  23,  25,  28 — Ordering  recount  after  destruction  of        '^^. — ' 
haUot-papers — Election — Method  of  voting,  mandatory  or  directory— Writing    Adelaide, 
and  marks  on  haUot-papers— Identification  of  voter— Defective  authentication  of  ^^V  '^  3,  4 
ballot-papers — OjficieU  default — Avoidance  of  election — Amendment  of  petition,       ^  >      >       » 


The  fact  that,  in  an  election  for  the  Federal  Senate  the  returning  officer  for 
the  State  directed,  under  sec.  161  (a)  of  the  Commonwealth  Electoral  Acts  1902-5, 
a  recount  of  all  the  ballot-papers  before  the  declaration  of  the  poll,  does  not 
debar  the  Court  of  Disputed  Returns  from  ordering  a  further  recount  under 
the  control  of  the  Court. 

A  case  for  a  recount  having  been  otherwise  established,  the  fact  that  the 
ballot-papers  of  one  of  the  electoral  divisions  of  the  Slate  had  been  accidentally 
destroyed  is  not  sufficient  to  deprive  the  petitioner  of  his  right  to  a  recount. 
An  ordinary  ballot-paper  which  has  been  initialled  on  the  front,  instead  of  the 
back,  will  not  be  thereby  invalidated,  if  it  appears  that  the  paper  was  so 
folded  that  the  presiding  officer  could  see  his  initials  without  disclosure  of 
the  voting  for  candidates.  An  absentee  ballot-paper  which  has  been  initialled 
on  the  front,  instead  of  the  back,  is  not  thereby  invalidated,  as  the  counterfoil 
is  sufficient  for  authentication ;  but  absentee  or  postal  ballot-papers  which 
have  not  been  initialled  at  all  are  invalid.  In  considering  the  validity  of 
ballot-papers  marked  by  voters  not  strictly  in  accordance  with  the  Act,  the 
Court  will  give  effect  to  the  intention  of  the  voter  wherever  it  is  clearly 
indicated  by  the  necessary  crosses,  except  where  the  Act  has  expressly 


June  1. 
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H.  G.  or  A.  declared  the  vote  void  ;  and  redundant  marks  upon  the  ballot-paper  will  DOt 

1907.  invalidate  the  vote  unless  the  marks  are  such  that  the  voter  can,  not  might 

^"->'— '  poesihiy,  be  identified.     Cirencester  Cciae,  4  0*M.  k  H.,  194;  Day's  SUdum 

Blundbll  Cases,  155,  applied.  Marks  made  by  the  voter  upon  the  ballot-paper,  which 
Vakdon  there  has  been  an  undoubted  attempt  to  obliterate,  will  not  be  treated  u  ftn 
indication  of  uncertainty  on  the  part  of  the  voter. 

It  is  mandatory  that  the  occupation  and  address  of  the  witness  sboold  be 
added  to  the  signature  of  the  witness  to  postal  ballot-papers. 

In  estimating  the  effect  of  official  defaults  upon  the  result  of  an  eldCtioD, 
the  Court  will  consider  the  incidence  among  the  candidates  of  all  authentic 
votes  that  were  invalidated  by  official  defaults,  so  far  as  this  can  be  dose 
without  infringing  the  secrecy  of  the  ballot. 

At  an  election  for  the  Senate  for  the  State  of  South  Australia, 
held  on  12th  December  1906,  there  were  seven  candidates  for 
three  seats.  The  Commonwealth  returning  officer  for  the  State 
declared  the  result  of  the  poll  as  follows : — Josiah  Symon,  33,597 ; 
William  Russell,  31,796;  Joseph  Vardon,  31,489  ;  Dugald  Augustus 
Crosby,  31,455 ;  Reginald  Pole  Blundell,  31,366  ;  David  Charles- 
ton, 30,608 ;  Thomas  Playford,  13,035 ;  and  2,747  ballot-papers 
were  rejected  as  informal. 

This  result  was  obtained  by  a  recount  held,  at  the  request  of 
Joseph  Vardon,  by  the  Divisional  returning  officers  imder  sec 
161  (a)  of  the  Electoral  Acts  1902-5,  the  result  at  the  first  count 
having  been  :— Symon,  33;604 ;  Russell,  31,793 ;  Crosby,  31,525; 
Vardon,  31,509;  Blundell,  31,337;  Charleston,  30,615;  Playford, 
12,938. 

On  the  result  of  the  second  count  Symon,  Russell,  and  Vardon 
were  declared  to  have  been  duly  elected,  Crosby  having  meantime 
died.  Blundell  thereupon  filed  a  petition  praying,  (a)  that  the 
whole  of  the  ballot-papers  be  reviewed  and  recounted,  (6)  that  it 
be  declared  that  the  respondent  Vardon  was  not  duly  elected,  (c) 
that  Crosby  or  the  petitioner  be  declared  elected,  or  in  the  alter- 
native (d)  that  the  election  of  Senators  for  the  State  be  declared 

void. 

William  Russell  did  not  file  any  appearance  nor  did  he  appear 

personally  or  by  counsel  upon  the  hearing. 

The  petition  contained  the  following  statements  {inter  alia)>^ 
"(7).  That  voters  were  so  unduly  delayed  by  the  presiding 

officers  that  they  were  unable  to  vot«. 
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"  (9).  That  at   Meningie  a  streamer  was  displayed    at    the   H.  G.  of  a. 
entrance  of  the  poDing  booth  containing  the  following  words :         ^^ 
*  Vote   for    Charleston,   Symon    and    Vardon ' — ^and   that  such    blundeix 
advertisement   was  likely  to  have  affected  the  result  of  the     var^on 

election.  

"(10).  That  certain  ballot-papers  were  not  initialled  by  the 
presiding  officers  as  directed  by  sec.  134  of  the  Electoi^aL  Acts 
1902-5. 

"(11).  That  ballot-papers  were  improperly  rejected  by  the 
counting  officers  as  informal. 

"  (12).  That  many  of  such  alleged  informalities  were  occasioned 
by  misleading  directions  as  to  the  method  of  voting  displayed  in 
the  compartments  of  the  polling  booths. 

"(13),  That  ballot-papers  which  were  informal,  and  (15) 
several  postal  ballot-papers,  were  improperly  admitted  and 
counted  by  the  counting  officers. 

"  (14).  That  certain  counterfoils  of  postal  votes  were  not  pre- 
served and  were  not  available  for  the  inspection  of  the  scrutineers 
on  the  occasion  of  the  recount  as  provided  by  sec  119. 

"  (16).  That  during  the  scrutiny  ballot-papers  were  left  exposed 
daring  the  night  in  such  a  way,  and  (17)  that  ballot-papers  were 
sent  through  the  post  in  so  careless  a  manner,  that  they  were 
liable  to  be  tampered  with. 

"(18).  That  the  number  of  votes  ascertained  to  have  been 
obtained  by  the  various  candidates,  together  with  the  informal 
ballot-papers,  did  not  correspond  in  numerous  cases  with  the 
number  of  ballot-papers  accounted  for  imder  sec.  134  of  the  said 
Acts. 

"(19).  That  the  divergencies  between  the  votes  for  the  various 
candidates  on  the  first  count  and  on  the  recount  were  so 
numerous  and  considerable  as  to  show  that  the  number  of  votes 
cast  for  the  various  candidates  has  not  been  ascertained  with  any 
degree  of  certainty." 

The  petition  coming  before  Barton  J.,  maj  «,  8, 4. 

VaughaTi,  for  the  petitioner,  asked  leave  to  strike  out  the 

names  of  Symon  and  Russell  from  the  petition  and  to  amend 
▼OL.  IV.  94 
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H.  C.  OF  A.  prayer  {d)  of  the  petition  so  as  to  read  "  that  the   election  of 

^^^       Senators  for  the  said  State  be  declared  void  as  regards  the  alleged 

Blunukll    election  of  the  respondent  Joseph  Vardon."    No  amendment  ol 

Vardon.     ^^^  separate  paragraphs  in  the  petition  is  necessary,  as  each  is 

available  against  individual  candidates :  Line  v.  Warren  (1). 

Cleland,  for  Symon,  supported  the  motion. 

Piper,  for  the  respondent  I  object  to  the  amendment  and  the 
striking  out  of  names.  If  the  election  was  void,  it  was  void  as 
to  all  the  candidates,  and  the  consequences  should  be  equally 
inflicted  on  them.  The  allegations  of  the  petition  in  pars.  7,  9, 
10,  12,  14, 16,  17  obviously  refer  to  all  the  candidates,  and  are 
not  severable ;  further,  if  proved,  they  may  have  cumulative  eSed 
and  unseat  all  the  returned  candidatea  Line  v.  Warren  (1)  was 
purely  a  recount  application,  not  one  for  voiding  an  election,  and 
was  from  the  first  directed  against  one  candidate  only.  This 
petition  is  a  public  proceeding,  and  cannot  be  limited  by  private 
arrangements.  If  the  anlendment  is  allowed,  these  paragraphs 
must  be  wholly  struck  out. 

Barton  J.  I  grant  leave  to  strike  out  the  names  of  Symon 
and  Russell  from  the  petition,  and  to  make  the  desired  amend- 
ment in  the  prayer.  Pars.  9, 16  and  17  seem  to  be  the  only  ones 
obviously  affecting  the  validity  of  the  whole  election,  and  even 
these  I  do  not  feel  bound  to  strike  o^t  before  taking  evidence 
upon  them.  The  parties  having  agreed  to  abide  by  the  result  of 
the  recount,  if  ordered,  the  paragraphs  in  question  are  allowed  to 
remain  for  the  present  in  the  petition.* 

Vaughan,  I  ask  that  a  recount  under  the  control  of  the  Court 
be  ordered :  Electoral  Acta  1902-6,  sec.  197.  The  Ck)urt  should 
grant  a  recount  where  it  is  apparent  that  there  is  reasonable 
ground  for  believing  that  a  substantial  mistake  has  been  made. 
The  first  count  and  the  departmental  recount  carried  out  under 

(1)  14  Q.B.1).,  54S.  result  of  a  recount,  the  questioD  of  the 

*  As  the  proceedings  upon  the  peti-         exclusion  or  limitation  of  tb«M  p*<*' 
tion  were  in  the  end  determined  by  the         graphs  was  not  finally  decided. 
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sea  161  (a)  showed  considerable  variations,  and  it  is  practically   ^-  ^-  ^^  ^' 
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certain  that  still  further  errors  will  be  disclosed  by  a  judicial 

recount,  in  which  a  more  strict  review  of  the  decisions  of  the    Blundbll 

Returning  Officers  can  be  carried  out.    The  recount  ordered  by  the     vardok. 

Returning  Officer  for  the  State  under  sec  161  (a)  has  nothing  of       

the  nature  of  a  judicial  recount ;   it  is,  or  should  properly  be, 
merely  an  arithmetical  recount,  without  any  assumption  of  power 
to  revise  the  discretion  exercised  by  the  Returning  Officers  in  ad- 
mitting or  rejecting  votes.     In  some  of  the  counting  centres  that 
power  of  revision  was  improperly  assumed  ;  this  wrongful  exer- 
cise of  revision  may  have  given  Vardon  his  majority  over  Crosby, 
and  is,  therefore,  good  ground  for  ordering  a  proper  revision  in  a 
judicial  recount.     Also,  a  great  many  irregularities  are  apparent 
iu  the  conduct  of  the  election  and  the  result  of  the  departmental 
recount,  such  as  the  fact  that  in  66  counting  centres  out  of  95 
the  arithmetical  returns  did  not  tally,  and  also  the  facts  alleged 
in  paragraphs  10,  14,  and  17  of  the  petition.     Both  the  formal 
votes  and  the  informal,  which  were  never  properly  the  subject 
of  a  departmental  recount,  should  be  submitted  to  the  judicial 
recount:    CameKon  v.  Fydi  (1).     The  Court  is  entitled  to  assume 
that  even    more   irregularities   may   have   occurred    than    the 
petitioner  is  able  to  prove;   and  the  Court  is  enabled  by  the 
Electaral  Acta  1902-5,  to  exercise  its  discretion  in  the  widest 
possible  manner,  especially  in  the  direction  of  ordering  a  recount. 
[Here  the  Divisional  Returning  Officers  were  called  as  witnesses, 
and  the   fact  was  disclosed  that  all  the  ballot-papers  for  the 
Division  of  Angas,  covering  over  9,000  votes,  had  been  accident- 
ally destroyed  while  in  charge  of  the  officer  for  that  Division. 
The  total  votes  cast  in  the  State  were  over  70,000.] 

The  loss  of  the  ballot-papers  at  Angas  is  no  bar  to  the 
petitioner's  claim  for  a  recount ;  he  is  entitled  to  accept  the 
figures  for  that  Division  as  correct,  and  a  strict  recount  of  all  the 
other  available  papers  will  attain  approximate  accuracy.  The 
effect  of  the  Angas  results  can  only  be  a  matter  for  the  Court  to 
speculate  upon  after  the  recount,  for  which  the  petitioner  has 
shown  a  substantial  claim.     Further,  secondary  evidence  can  be 

(1)  1C.L.R.,3U. 
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H.  C.  OF  A.  given  to  show  that  a  number  of  votes  in  Angas  Division  were 
^^^       rendered  invalid  by  oflScial  default. 

BliUNDBLL 

Vaiu>on.         Piper,     In  view  of  this  destruction  of  a  large  proportion  of  the 

voting-papers,  arithmetical  accuracy  cannot  possibly  result  from 

a  recount,  and  the  whole  purpose  of  such  a  proceeding  is  therefore 
done  away  with.  If,  as  the  petitioner  alleges,  the  returns  in  all  the 
Divisions  were  erroneous,  it  is  reasonably  likely  that  the  returns 
in  Angas  were  inaccurate  to  the  disadvantage  of  respondent. 
The  destruction  or  loss  of  10  or  100  papei-s  might  be  negligible; 
but  the  destruction  of  9,000  papers  renders  a  recount  futile,  because 
the  sole  test  in  granting  it  is  whether  there  is  any  probability  of 
a  recount  showing  how  the  electors  of  the  State  voted.  A  return 
mast  be  arithmetically  correct ;  therefore  the  petitioner  cannot 
succeed,  since  the  uncertainty  of  the  Angas  votes  excludes  inathe- 
metical  accuracy.  Similarly  the  election  cannot  be  declared  void, 
because  it  cannot  be  "  proved,"  under  sec  200,  that  official  errors 
really  affected  the  result  of  the  election,  as  this  proof  is  precluded 
by  the  loss  of  the  Angas  votes. 

Vaughan  in  reply.  Under  sec.  200  the  question  always  lh 
whether  the  result  of  the  election  would  or  might  have  been 
affected  by  the  official  mistakes,  i.e.,  whether  these  could  reason- 
ably be  taken  to  have  affected  the  result ;  this  need  not  be  proved 
to  demonstration.  The  probability  that  the  Angas  votes  would 
vary  as  much  as  the  total  variations  in  the  other  six  Divisions  is 
very  slight. 

Barton  J.  When  the  votes  were  at  the  respondent  Vardon's 
instance  counted  again  before  the  declaration  of  poll  (Act  1905, 
sec.  161  (a)  )  variations  were  found  between  the  original  count 
and  the  second  count  in  66  coimting  centres  out  of  95.  The 
ballot-papers  rejected  at  the  first  count  as  informal  were  in  some 
cases  reviewed,  but  in  the  majority  of  cases  that  was  not  done. 

The  position  of  a  petitioner  applying  to  the  Court  of  Disputed 
Returns  may  be  thus  described.  It  is  on  him  to  prove  the 
allegations  of  the  petition  so  far  as  they  are  not  admitted.  As 
to  all  things  in  connection  with  the  ballot,  except  matters  of  open 
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conduct,  it  is  manifestly  diflScult,  if  not  impossible,  for  him  to   H-  C*  ^^  ^' 
prove  a  case  for  a  recount,  except  by  a  judicial  examination  of 
the  ballot-papers.     He  is,  in  such  circumstances,  almost,  if  not    Blundell 
entirely  confined  to  this  means  of  proving  that  enough  valid     v'ARDoy. 

votes  to  give  him  a  seat  or  to  entitle  him  to  have  been  declared       

elected,  have  been  cast  in  his  favour.     The  order  for  a  recount  is 
thus  the  means  adopted  by  the  Court  to  open  the  sources  of 
proof  to  him,  by  enabling  him  to  adduce  the  only,  or  almost  the 
only,  attainable  evidence.     Ordinarily,  therefore,  the  Court  will 
not  be  astute  to  resist  a  recount,  especially  as  that  coui*se  cannot 
prejudice   a  respondent  where  the  election  has  been  efficiently 
and  accurately  conducted,  except  so  far  as  he  may  be  in  a  sense 
prejudiced  by  the  doing  of  justice.     The  fact  that  in  the  present 
case  the  votes  were  counted  a  second  time  under  sec.  161  (a)  before 
the  declaration  of  the  poll  does  not,  in  my  opinion,  stand  in  the 
petitioner's  way,  even  supposing  what  I  may  call  the  mechanical 
conduct  of  that  process  to  have  been  correct.   The  recount  by  this 
Court  is  a  totally  different  matter.      It  is  a  recourse  to  judicial 
methods  for  the  purpose  largely  of  ascertaining  whether  votes 
have  been  allowed  or  rejected  according  to  the  law  of  elections ; 
that  is  to  say,  for  the  determination  of  questions  of  law  as  applic- 
able to  the  polling,  by  what  Parliament  deems  to  be  the  best 
constituted  authority.      The  effort  to  remove  mistakes,  mainly 
arithmetical,  solely  by  a  computation  conducted  by  the  officers 
who  made  the  first  calculation,  can  by  no  means  be  considered  a 
bar  to  the  interposition  of  the  Court  for  the  determination  of 
disputed  questions  of  law  arising  out  of  decisions  of  these  officers, 
complained  of  as  grievances  by  candidates  who  may  not  have  been 
really  defeated. 

I  should  not  have  hesitated  to  grant  a  recount  in  the  present 
case  on  the  evidence  and  arguments  adduced  but  for  a  remark- 
ahle  occurrence  deposed  to  by  one  of  the  electoral  officers.  Mr. 
Croft,  the  Returning  Officer  for  the  Division  of  Angas,  was 
tmable  to  pix)duce  the  ballot-papers  for  his  Division,  though  the 
returns  of  the  voting  are  all  available.  The  Court  has  to  con- 
sider the  effect  of  this  unfortunate  loss  on  the  application  for  a 
recount  All  the  ballot-papers  of  the  other  six  Divisions  of  this 
State  are  forthcoming  and  available. 
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H.  C.  OF  A.       After  careful  consideration — the  case  being,  so  far  as  I  know. 
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wholly  without  precedent — I  have  come  to  the  conclusion  that 
Blundell  the  recount  ought  to  be  granted,  notwithstanding  the  destruction 
Vai^n      ^^  ^^®  Angas  papers.    The  petitioner  comes  to  the  Court  toups^ 

a  count  which  was  primd  facie  correct.     It  must  stand,  so  far  as 

he  does  not  impeach  it  with  succesa  The  means  of  doing  this 
liave  disappeared  so  far  as  the  Angas  votes,  nearly  one-eighth  of 
thase  recorded,  are  concerned.  It  does  not  follow  that  he  is  to 
be  deprived  of  the  remaining  means  of  proof  because  of  the  mis- 
fortune which  has  occurred.  His  chance  of  proving  his  case  may 
or  may  not  be  lessened.  The  Court  cannot  possibly  form  an 
opinion  on  that  question.  But  it  is  clear  that  the  Angas  votes 
must  be  accepted  as  they  stand  on  the  return,  and  to  my  mind 
equally  clear  that  as  to  the  remainder  of  the  votes  the  recount 
ought  to  be  had,  and  the  matter  is  not  affected — ^this  being  a 
Senate  election — by  the  fact  that  the  votes  which  cannot  be 
challenged  constitute  the  whole  of  those  polled  for  one  of  the 
seven  Divisions  which  each  return  one  member  to  the  House  of 
Representatives.  There  may  be  an  exception  to  the  acceptance 
of  all  the  Angas  votes.  It  is  alleged  for  the  petitioner  that  he 
can  prove  that  some  of  the  papers  were  improperly  rejected.  It 
may  possibly  be  that  he  will  be  entitled  to  give  specific  secondary 
evidence  of  that  fact  in  such  form  as  may  secure  the  reception  of 
those  votea  On  that  I  will  not  pronounce  any  opinion  at  this 
stage,  as  the  proper  time  for  its  discussion  will  be  when  the  case 
comes  before  me  again  after  the  recount. 

The  recount  therefore  will  be  granted. 

It  remains  to  appoint  an  officer  who  will  conduct  the  recount 
and  report  to  the  Court ;  to  secure  him  such  assistance  as  may  be 
necessary ;  to  allow  the  parties  to  appoint  enumerators,  if  desired, 
who  may  attend  as  well  as  the  legal  representatives  ;  and  to  lix 
a  date  for  the  continuance  of  this  hearing.  All  questions  of  costs 
are  reserved  meantime.  Mutatis  imdaiidisy  the  order  will  be  in 
the  form  adopted  in  Melbourne  recently  in  the  case  of  Kennedy 
V.  Pahner;  the  Deputy-Marshal  will  conduct  the  recount  and 
will  report  to  me  as  to  the  assistance  which  should  be  granted 
liim.     The  recount  is  a  grant  of  the  prayer  paragraph  («),  and 
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therefore  iadudes  the  whole  of  the  ballot-papers,  including  those   ^'  C.  of  a. 

hitherto  held  informal.  ^^^• 

' — . — ' 

Blundell 
The  Deputy-Marshal  reported  to  the  Court  that  828  votes  of    ^Anm^f 
doubtful  formality,  in  several  classes,  had  been  reserved  for  the       

Mav  97    9fl   JU) 

determination  of  the  Court.      Apart  from  these,  the  admitted     si ;  June'i.  ' 
figures  were :— Symon,  33,531 ;  Russell,  31,733 ;  Vardon,  31,413  ; 
Crosby,  31,383 ;  Blundell,  31,302  ;  Charleston,  30,531 ;  Playford, 
12,997. 

One  class  consisted  of  some  ordinary  ballot-papers,  and  some 
"  absent "  voting  papers,  which  were  initialled  by  the  presiding 
officer  on  the  front  instead  of  on  the  back. 

Piper.     These  votes  are  good:   Cha/nter  v.  Blackwood  (1). 

The   initials  are  so  placed  on  the  ordinary  ballot-papers  that 

they  can  be  folded  in  such  a  way  that  the  initials  are  visible 

without  showing  the  names  of  the  candidates:  Sec.  134.      The 

Court  will  not  scrutinize  the  creases  on  the  papers  to  see  if  they 

were  actually  so  folded,  but  may  presume,  in  the  absence  of 

evidence  to  the  contrary,  that  the  papers  were  duly  put  into  the 

box  after  the  officer  was  shown  the  initials.    The  "absent" 

voting  papers  are  good :  Regulations  22  (c),  23,  Commonwealth 

Electoral  Regulations,  Statutory  Rules,   1906,  No.   78.      With 

regard  to  the  absentee  votes,  the  requirement  for  initialling  is 

intended  to  secure  the  authenticity  of  the  voting  paper,  which 

purpose  is  amply  secured  by  the  fact  that  the  counterfoil  attached 

to  the  absentee  paper,  and  not  torn  off  until  it  reaches  the  counting 

centre,  bears  the  presiding  officer's  signature  ;  and  the  initials  on 

the  inside  are  a  sufficient  second  check  when  counting  the  votes. 

The  provisions  of  the  system  for  authenticity  and  secrecy  of 

voting  are  thus  preserved. 

YaxLghxin.  The  initials  are  in  the  centre  of  the  top  of  these 
ordinary  ballot-papers,  so  that  the  initials  would  not  show  if  the 
comer  was  turned  back.  Therefore  Chanter  v.  Blackwood  (2) 
does  not  apply  to  these;  nor  can  that  case  possibly  apply  to 
absentee  voting  papers,  which  are  gummed  down  with  the  initials 

(1)  1  G.L.R.,  121,  at  pp.  123-4.  (2)  1  C.L.R.,  121. 
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H.  C.  OF  A.  inside.    Those  ballot-papers,  as  to  which  sec  147,  or  Regulation 
^^^        25(1),  have  not  been  observed,  must  be  rejected ;  the  test  is  whether 
Bldndell    they  were  actually  shown  to  the  presiding  officer  with  the  initials 
visible. 


w. 

Vakdon. 


Barton  J.  I  hold  those  ordinary  ballot-papers  to  be  good  votes 
as  to  which  I  li nd  that,  as  a  matter  of  fact,  they  were  so  folded  that 
the  initials  were  visible  without  disclosing  the  votes.  I  hold  the 
absentee  voting  papers  good  votes.  The  signature  of  the  presid- 
ing officer  on  the  counterfoil  is  before  him  when  handed  in  by 
the  voter,  and  also  before  the  Divisional  Returning  Officer  when 
he  tears  off  the  counterfoil ;  and  when  the  gummed  paper  is  torn 
open  to  count  the  votes,  the  presiding  officer's  initials  are  there ; 
its  authenticity  is  therefore  complete. 

Another  class  comprised  absentee  and  postal  ballot-papers  not 
initialled  at  all. 

Vauyhan.  These  are  good  votes;  the  signature  of  the  presid- 
ing officer  on  the  counterfoil  is  equivalent  to  his  initials,  and  the 
counterfoil  is  part  of  the  "  ballot-paper : "  Electoral  Act  1902, 
sea  119  (6);  Regulation  22  (e);  Acker  %  v.  Haivard  (1).  The 
initials  may  have  been  on  the  ragged  parts  torn  off  the  edges  of 
these  papers. 

Piper.  When  the  counterfoil  is  detached,  before  counting,  fcbe 
initials  are  necessary  to  authenticate  the  votes  when  being 
counted  :  Electoral  Act  1906,  sees.  33,  111 ;  Regulation  26.  There 
is  no  identity  between  the  counterfoil  and  the  ballot-paper. 

Barton  J.  These  ballot-papers  must  be  rejected ;  initialling 
is  a  condition  precedent  to  the  validity  of  every  ballot-paper. 
The  suggestion  that  the  initials  may  have  been  torn  off  with  the 
margin  is  too  speculative,  and  is  quite  unsupported  by  evidence. 

Another  class  had  been  marked  by  the  voters  with  three 
crosses,  not  in  the  squares  on  the  left  hand,  but  in  the  blank 

0)  16  Q.B.D.,  739. 
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space  on  the  right  hand  side  of  the  paper  and  opposite  the  names  ^-  ^'  <>'  ^ 
of  the  candidates ;  there  were  no  other  marks.     Some  others  had 

three  crosses,  with  one  or  two  in  squares,  and  the  other  two  or  Blundell 

one  out  on  the  right.  VARioN. 


Vaughan,  Votes  were  allowed  in  Chanter  w.Blcickivood  (1)  in 
which  the  crosses  were  outside  squares  but  opposite  the  names  of 
candidatea  The  position  where  the  cross  should  be  placed  is  not 
mandatory.  The  electors  have  properly  indicated  their  intention, 
without  any  ambiguity,  and  the  intention  is  especially  clear  since 
the  votes  are  given  for  the  proper  number  of  candidates.  The 
Court  can  view  these  votes  very  liberally  :  Electoral  Acta  1902-5, 
.sees.  197  (2),  199. 

Piper.     Sec.  197  (2)  refers,  not  to  the  admission  of  ballot- 
papers,  but  to  the  consequences  following  upon  their  rejection. 
These  papers  are  informal :  Chanter  v.  Blackwood  (2)  does  not 
apply ;  that  case  was  decided  upon  the  fact  that  the  cross  was  in 
a  rectangular  space  between  lines  ;  the  present  crosses  are  out  in 
the  open,  whereas  they  should  be  put  in  the  squares  provided. 
In  sec  158  (6)  the  words  "the  square"  governing   election  of 
Senators  are  more  strict  than  the  words  "  a  square  "  for  election 
of  Representatives  in  sec.  158  (c).   This  looseness  about  the  voting 
for  Representatives  is  proved  by  sees.  163, 164 :  "  Cross  set  oppo- 
site the   name  of  the  candidate;"   cf.  sec.   160  for  Senators. 
Chantei*  v.  Blackwood  (3)  did  not  proceed  upon  the  obiter  dictum 
that  the  placing  of  the  cross  in  the  square  was  directory,  but 
upon  the  finding  that  the  cross  actually  was  in  "  a  square  ; "  and 
the  legislature  has  since  altered  the  form  of  the  paper  to  a  less 
liberal  form  by  the  1905  Act  and  Regulations  22  (c),  (/),  23. 

Barton  J.  I  do  not  withdraw  the  opinion  expressed  by  me  in 
Chanter  v.  Blackwood  (3).  Without  relying  too  much  on  the 
"Directions"  to  electors,  I  must  hold  these  votes  good,  as  the 
intention  of  the  voter  is  clear.  I  prefer  in  this  class  of  questions 
to  rely  on  the  opinions  expressed  in  the  Ciren^ceater  Case  (4) :  the 
question  is,  has  the  voter  ''  clearly  indicated  the  person  for  whom 

(1)  1  C.L.R.,  121,  at  p.  127.  (4)  4  CM.  k  H.,  194,  at  pp.  196-7 ; 

(2)  1  C.L..R.,  39,  121.  Day's  Elec.  Caa.,  155. 
WlC.L.R.,39. 
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H.  C.  OF  A.  he  wished  or  intended  to  vote  ?      We  ought  to    interpret  the 

J_^       Ballot  Act  liberally,  and,  subject  to  other  objections,  to  give  effect 

Blundell    ^  ^^y  mark  on  the  face  of  the  paper  which  in  our  opinion  clearly 

Vardon      indicates  the  intention  of  the  voter    .     .     .     whether  made  with 

pen  and  ink,  pencil,  or  even  an  indentation  made  on  the  paper, 

and  whether  on  the  right  or  the  left  hand  of  the  candidate  s  name 
or  elsewhere  within  his  compartment  on  the  voting  paper." 

Another  class  of  votes,  having  crosses  in  three  squares,  and  one 
or  more  crosses  or  marks  on  the  right  hand  side  opposite  the 
names  thus  voted  for,  were  allowed.  His  Honor  considering  that 
the  marks  afforded  no  clue  for  identification  of  the  voter,  and 
introduced  no  uncertainty,  but,  on  the  contrary,  tended  to 
emphasize  the  voter's  intention. 

Another  class  contained  cix>sses  in  three  squares,  and  marks  in 
other  squares.     Those  on  which  the  extra  marks  were  unobliter- 
ated   were  rejected  on  the  ground   of  ambiguity :  Cameron  v. 
Fysh  (1).     Others  on  which  there  appeared  a  successful  oblitera- 
tion, or  a  partial  but  undoubted  attempt  at  obliteration  of  the 
extra   marks,   were  admitted   on  the   authority  of    Cirencester 
Case  (2)  where  it  was  said : — "  Of  course  if  it  is  upon  the  i^^ 
of  the  ballot-paper  left  in  doubt  whether  the  man  intended  to 
vote  for  one  candidate  or  the  other,  the  weight  of  the  objection 
that  the  vote   is   uncertain,  is  obvious,  for  the   simple  reason 
that  one  candidate   has  just  as  much  right  to  claim  the  vote 
as  the   other,  and   so  it  ought  not  to  be  counted  for  either, 
and  the  Statute  so  enacts.     ....     We  have  done  our  best 
to  discover  whether,  although  obscured  by  the  blots,  blurs,  or 
other  marks,  there  existed  positive  indications  on  the  part  of  the 
voter  of  an  intention  to  vote,  without  a  thought  of  leaving  behind 
a  trace  to  enable  him  to  be  identified.      We  have  not  been  astute 
to  give  way  to  objections  of  an  unsubstantial  character,  but  we 
have  endeavoured  to  interpret  the  language  of  the  legislature  in 
the  spirit  in  which  the  enactments  were  passed,  supporting  eveiy 
vote  which  we  have  found  to  be  clearly  indicated,  except  in  a  few 
cases  in  which  the  language  of  the  Act  expressly  declared  them 
void." 

(1)  1  C.L.R.,  314,  at  p.  316.  (2)  4  CM.  k  H.,  194,  at  p.  197. 
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Anotlier  class  of  votes  were  all  marked  in  three  squares,  but   H-  C-  <>'  ^' 

1907 

only  'with  diagonal  lines,  or  with  a  cross  in  some  squares  and       v_^ 
an  incomplete  mark  in  other  squares,  or  with  quite  undecipherable    Blundell 
signs.      It  was  argued  that  these  were  valid  because  the  intention     vardon. 

to  vote   was  clear,  as  three  and  only  three  candidates  were  thus       

indicated.  But  the  votes  were  disallowed,  following  Chanter  v. 
BlacTcwood  (1),  on  the  ground  that  the  making  of  a  cross  was 
mandatory. 

Some  postal  ballot-papers  were  held  invalid  because  the  "  title  " 
of  the  ^witness,  as  directed  by  the  counterfoil,  or  his  "  occupation 
and  place  of  living,"  as  directed  by  sec.  118  (a),  had  not  been 
added  to  the  witness's  signature.  Omission  of  this  necessary 
precaution  for  authentication  could  not  be  cured  by  the  words 
of  sec.  118  (a)  that  its  requirements  need  only  be  "substantially 
observed." 

A  class  of  ordinary  voting  papers  were  rejected  because,  although 
they  were  properly  marked  with  crosses  in  three  squares,  there 
were  three  crosses  in  the  blank  space  on  the  right  of  the  paper, 
opposite  names  of  candidates  who  did  not  correspond  with  the 
candidates  who  were  voted  for  in  the  squares. 

Some  papers  had  three  crosses  in  squares,  and  the  word  "  yes  " 
written  on  top  of  each  of  the  crosses,  or  opposite  one  or  all  of  the 
crosses  in  the  open  space  on  the  right  hand  side  of  the  paper. 
These  were  allowed,  the  intention  being  clear,  and  there  being  no 
evidence  that  these  marks  were  intended  to  lead,  or  would  prob- 
ably lead,  to  the  identification  of  the  voter  within  the  meaning  of 
sec.  158  (d)  on  the  authority  of  Cirencester  Case  (2)  where  it  was  • 
said : — "  It  was  argued  before  us  that  if  the  marks  were  such  as 
might  lead  to  the  identification  of  the  voter,  that  would  be  quite 
sufficient  to  vitiate  and  render  void  the  vote.  That  is  not  our 
opinion.  It  is  not  a  question  whether  by  some  accident  or  other 
a  challenged  mark  might  possibly  lead  to  the  identification  of  the 
voter  .  .  .  We  think  we  ought  to  adhere  to  the  language  of 
the  Statute  itself,  which  says  that  the  mark  must  be  a  mark  by 
which  the  voter  can  (not  might  possibly)  be  identified ;  whether 
the  mark  is  such,  is  a  matter  of  fact." 
Some  absentee  and  postal  ballot-papers  bore  the  initials  or 

(1)  1  C.L.R.,  39,  atp.  52. 
(2)  4  CM.  &  H.,  194,  at  pp.  ]97-8,  per  Hawkins  J. 
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H.  c.  OF  A.  names  of  voters.     His  Honor  having  found,  by  comparison  with 
^^  '*        the  signatures  of  the  voters  on  the  counterfoils  and  applications, 
Blundeij.    that  the   voters   were    identifiable,  rejected    the    votes    under 
VARO0N-.     «ec.l58(rf). 


His  Honor  rejected  other  ballot-papers  marked  as  follows : — 

With  four  crosses  in  squares,  one  or  two  of  which  were  doubt- 
fully obliterated. 

With  three  crosses  in  squares,  one  almost  obliterate,  and  a 
diagonal  line  in  a  fourth  square. 

With  three  squares  drawn  in  pencil  in  the  blank  space  opposite 
names  of  candidates,  and  a  single  line  through  each  of  these  squares. 

Postal  ballot-papera  on  which  the  elector  had  written  the 
names  of  three  Senate  candidates  and  the  name  of  the  candidate 
for  the  House  of  Representatives  in  that  Division. 

A  postal  ballot-paper  on  which  the  names  "  Dugald  Augustus," 
the  two  christian  names  of  the  candidate  Crosby,  were  written, 
his  surname  not  appearing,  while  the  entire  names  of  two  other 
candidates  were  written. 

An  absentee  voting  paper  was  apparently  handed  to  the 
elector  in  the  shape  of  three  of  such  papers  adhering  together  by 
the  gum  intended  for  the  purpose  of  sticking  them  down  after 
the  vote  was  marked.  The  topmost  only  of  the  three  was  initialled 
and  the  counterfoil  filled  up,  but  the  voter  marked  his  votes  on 
the  face  of  the  lowest  of  the  three.  He  returned  them  in  that 
condition,  but  the  papers  did  not  adhere  sufficiently  to  be  treated 
as  one  document. 

Upon  the  addition  of  the  votes  allowed,  the  result  was  announced 
as  follows  :— Symon,  33,782  ;  Russell,  32,000 ;  Vardon,  31,640; 
Crosby,  31,638;  Bhmdell,  31,560;  Charleston,  30,768 ;  Playford, 
18,113. 

Vaughan,  There  being  a  difference  of  only  two  votes  between 
Crosby  and  respondent  Vardon,  and  a  great  number  of  votes 
having  been  invalidated  by  official  errors  and  defaults,  the 
election  of  respondent  must  be  declared  void. 

(a)  One  vote  for  Crosby  was  illegally  rejected  at  the  official 
recount  by  the  Divisional  Returning  Officer  at  Angas  after  it  had 
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been  admitted  at  the  first  count  at  the  Kapunda  counting  centre.   H.  0.  of  a. 
The  officer  conducting  a  recount  has  no  jurisdiction  to  review  the       ,/^ 
discretion  of  the  counting  oflScers  in  admitting  votes  as  valid  ;  a    blundell 
recount  is  not  a  re-scrutiny,  but  merely  a  mathematical  checking     y^^^^j, 

of  the  results.  

(6)  The  ordinary  voting  papers,  which  were  rejected  because 
they  were  initialled  on  the  face  and  had  not  been  so  folded 
that  the  initials  could  be  seen,  were  invalidated  by  official  de- 
fault.    These  were  21  in  number,  and  were  sufficient  to  turn 
the  election.     This  Court  would  not  be  justified  in  looking  into 
the  way  the  votes  went  on  these  papers,  as  they  were  invalid : 
Chanter  v.  Blackwood  (1).     The  same  principles  apply  to  the 
class  of  absentee  and  postal  voting  papers  (185  in  number),  which 
were  left  wholly  uninitialled  by  official  default.     Moreover,  if 
the  Court  decides  to  look  into  the  way  that  the  votes  went  on 
the   improperly   initialled   papers,  on  which  the  balance  is  on 
Vardon's  side,   then  the  Court  is  also  bound  to  look  into  the 
uninitialled  papers,  on  which  the  balance  in  Crosby's  favour  is 
more  than  enough  to  turn  the  balance  against  Vardon.     These 
uninitialled  papers  are  sufficiently  authentic,  as  they  must  have 
good  counterfoils  on  them  before  they  get  into  the  counting  box  : 
Regulation  25.     Therefore,  if  the  votes  are  looked  into,  Crosby 
would  have  been  elected  but  for  official  default ;  and  if  the  votes 
are  not  looked  into,  the  whole  block  of  votes  must  be  treated  as 
neutral,  and  would  equally  certainly  upset  this  election.     This 
class   is  augmented  by   a  large  number  of   votes  which  were 
rejected  in  Angas.     Secondary  evidence  could  be  given  to  prove 
that  these,  now  destroyed,  were  invalidated  by  an  officer  failing 
to  initial  them. 

(c)  Since  the  inspection  of  the  valid  votes  has  resulted  in  so 
close  a  finish,  the  destruction  of  the  Angas  papers  renders  it 
necessary  that  there  should  be  a  new  election,  as  it  cannot  be 
ascertained  by  judicial  scrutiny  whether  the  large  number  of 
informal  votes  there  were  rightly  or  wrongly  rejected. 

Pipei\  The  claim  that  one  vote  was  unlawfully  revised  at 
the  Angas  recount  is  only  an  inference  drawn  from  a  variation  in 

(1)  1C.L.R.,  121,  at  p.  12S. 
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H.  c.  or  A.   the  figures.    The  proper  and  innocent  inference  should  be  drawn 
that  it  was  an  arithmetical  correction  of  a  mistake  in  addition. 

Bldndbix    In  any  case,  revision  is  proper  at  a  recount  of  that  kind. 

Vardon.         ^^®  Ciourt  may  lawfully  inquire  into  the  way  the  voting  went 

on  the  21  papers  that  were  initialled  on  the  front,  and  these 

merely  serve  to  increase  Vardon's  majority.  Such  inquiry  would 
not  violate  the  secrecy  of  the  ballot :  Woodward  v.  Sarsons  (1). 
Clianter  v.  Blackwood  (2)  does  not  apply,  because  there  the 
wrongly  admitted  and  wrongly  excluded  voting  papers  could  not 
be  separated  from  the  good  votes  and  counted.  But  the  Court 
cannot  inquire  into  the  voting  on  the  wholly  uninitialled  voting 
papers.  These  were  never  authentic  papers,  and  the  Court-  cannot 
presume  that  it  was  by  any  default  of  an  officer  that  they  were 
left  unauthenticated.  Sec.  200  of  the  Electond  Act  throws  the 
onus  on  the  person  attacking  th§  validity  of  the  election  to  prove 
that  it  was  the  error  of  officers  that  afiected  the  result  of  the  elec- 
tion. There  is  no  proof  that  these  papers  were  ever  authentic 
ballot-papers,  or  had  genuine  counterfoils  attached.  Therefore, 
these  unauthenticated  papers  cannot  in  any  way  be  admitted  to 
the  consideration  of  the  Court,  either  for  inquiry  as  to  the  way 
the  votes  went,  or  as  a  neutral  block  of  votes  made  invalid  by 
official  default 

Barton  J.  One  vote  at  Angas  was  the  subject  of  argument 
on  an  important  point.  In  the  turn  the  case  has  taken  it  is  not 
necessary  to  decide  the  question  raised  on  this  vote,  whether  a 
recount  if  directed  under  sec  161  (a)  authorizes  a  revision  of 
the  decisions  of  the  officers  on  the  scrutiny  as  to  the  reception  or 
rejection  of  votes.  In  view  of  the  terms  of  sec.  161  (a),  sec.  160 
(c)  (cZ),  sec.  119  {e)y  (where  the  word  "  count "  was  clearly  applied 
to  an  operation  involving  decision  on  a  class  of  ballot-papers  up 
to  that  time  unopened),  and  Regulation  28,  the  question  is  a  diffi- 
cult one,  and  I  should  not,  as  at  present  advised,  be  prepared  to 
hold  that  the  decisions  of  the  officers  at  a  first  count  or  "  scrutiny  " 
cannot  be  re-opened  at  a  "  recount."  The  scrutiny  is  spoken  of 
in  the  Act  as  a  count,  or  a  counting  of  the  votes,  and  the  recount 
may  be  confined  to  the  ballot-papers  contained  in  any  "  parcel," 

(1)  L.R.  10  C.P.,  733.  (2)  1  C.L.R.,  121. 
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while  the  votes  rejected  as  informal  have,  like  the  votes  allowed,  H-  ^'  ®'  ^' 
to  be  put  up  in  parcels.     But  I  think  the  question  should  await        ^^* 
decision  on  a  fuller  argument  than  was  devoted  to  it  here.  Blukdell 

As  to  the  question  in  connection  with  parcel  A.,  the  21  ballot-     vardon. 

papers  initialled  on  the  face  instead  of  the  back,  and  as  to  which       

it  does  not  appear  that  they  were  so  folded  that  the  initials  c<^ld 
be  seen  by  the  Presiding.  Officer.  This  is  a  different  case  from 
tliat  dealt  with  in  Chanter  v.  BUtckwood  (1)  of  the  91  persons 
being  allowed  to  vote  who  had  no  lawful  title  to  vote  at  all. 
They  were  strangers  to  tlie  election  entirely,  and  had  their  ballot- 
papers  been  traceable,  their  only  effect  on  the  election  would  have 
been  that  each  such  false  vote  would  have  been  deducted  from 
I  he  score  of  the  candidate  for  whom  it  purported  to  have  been 
give.  As  it  was  impossible  to  trace  them,  and  as  they  of  them- 
selves outnuuibered  the  petitioner's  majority  on  the  judicial 
recount,  it  could  not  be  said  that  their  intrusion  had  not  affected 
the  result.     Clearly  it  might  well  have  done  so. 

In  the  present  instance  the  21  votes  in  question  were  unques- 
tionably rightly  rejected  at  the  poll,  and  I  have  confirmed 
the  rejection.  That  they  were  wrongly  initialled  was  the  fault 
of  the  presiding  officer.  Had  they  been  allowed,  would  Mr. 
Vardon's  majority  liave  been  converted  into  a  minority  ?  On  a 
rectification  of  the  votes  allowed,  Mr.  Vardon  has  a  majority  of 
2.  Now  there  can  be  no  breach  of  the  secrecy  of  the  ballot 
in  apportioning  these  21  votes.  This  is  not  like  the  applica- 
tion refused  by  Griffiih  C.J.  in  the  case  last  cited,  where  it  was 
sought  to  refer  to  a  private  scrutiny  the  applications  for,  and  the 
counterfoils  to,  the  postal  ballot-papers  there  held  to  be  invalid, 
so  as  to  find  out  for  whom  the  holders  of  these  papers  voted.  To 
yield  to  that  application  would  have  disclosed  for  whom  certain 
named  individuals  voted,  but  it  was  refused  as  an  attempt  to 
infringe  the  secrecy  of  the  ballot.  No  such  danger  exists  here.  We 
already  know  how  each  one  of  these  votes  was  cast,  but  we  know 
nothing  at  all,  and  cannot  know  anything,  of  the  identity  of  the 
voters.  I  therefore  think  we  are  entitled  to  look  again  at  these 
papers  to  see  whether  they  would  have  affected  present  results 
had  the  presiding  officer  done  as  the  Act  directed  him  and  initialled 

(I)  1  C.L.R.,  121. 
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H.  C.  OP  A.  the  papers  on  their  backs.     On  inspection  I  find  that  only  2  of 

1^       them  were  for  Vardon  and  none  for  Crasby.     So  far,  then,  from 

Blundell    affecting  the  result  they  would  have  increased  Vardon  s  majority 

Vardon       ^  ^^^^  ^^  ^^®y  ^^^  allowed. 
Now  comes  the  very  serious  question  whether  we  can  look 

at  all  at  the  totally  uninitialled  papers,  179  of  which  were  the 
papei-s  of  what  are  called  absentee  voters,  and  6  were  postal 
ballot-papers,  and  whether  we  are  to  consider  how  their  faces 
show  the  result  would  have  been  affected,  or  are  to  take  the 
whole  185  en  bloc  and  say  of  them  that  they  necessarily  avoid 
the  election,  as  they  may  have  affected  its  result.  The  question 
whether  sec.  200  applies,  that  is,  whether  the  error  of  the  oflicers 
is  proved  to  have  affected  the  result,  is  also  raised. 

I  am  satisfied  that  I  must  look  at  this  as  another  set  of  instances 
in  which  votes  have  been  thrown  away  through  the  fault  of 
officers  in  not  doing  as  the  Act  ordains.  Here  there  were  no 
initials  at  all,  in  face  of  the  express  and  unmistakeable  requirement 
in  the  Statute.  Mr.  Piper's  argument  as  to  authenticity  is  ingen- 
ious, but  I  cannot  help  remembering  that  there  is  no  suggestion 
that  even  one  person  who  was  not  a  qualified  elector  was  allowed 
to  cast  any  of  the  votes  under  review.  As  they  were  all  honest 
attempts  to  vot«,  it  is  clear  I  can  look  at  them  for  the  purpose  of 
seeing  whether  they  would  have  affected  the  result  had  they  been 
valid. 

It  is  manifest  that,  but  for  the  omission  of  initials,  Vardons 
majority  of  2  over  Crosby  would  have  been  converted  into 
a  minority  of  4.  Therefore,  unlike  the  21  votes  in  parcel  A, 
they  certainly  must  have  affected  the  result,  and  so  I  cannot 
apply  sec.  200.  It  is  deplorable  that  all  this  litigation  and 
expense  should  have  been  caused  to  perfectly  innocent  parties 
by  the  failure  of  officials  to  attend  to  duties  clearly  laid  down 
in  Statutes,  Regulations,  and  printed  instructions.  Had  I  a 
certain  power  the  Court  possesses  in  England,  I  should  consider 
whether  it  was  not  my  duty  to  order  an  official  contribution,  at 
least  to  the  costs. 

As  it  is,  having  regard  to  sec  205,  sub-sec.  (ill.),  I  must  de- 
clare the  election  of  Vardon  to  have  been  absolutely  void,  and 
under  all  the  circumstances,  as  the  proceedings  are  due  to  the 
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default  of  the  officers,  I  do  not  order  costs.     Each  party  will  bear  H«  C*  <>'  ^' 
his  own.   I  should  add  that  the  mquiry  has  shown  that  the  seats 

of  Senator  Sir  Josiah  Symon  and  Senator  Russell  could  not  in  Blundeu. 

any  circumstances  have  been  successfully  challenged.  Vardon. 


The  election  of  the  respondent  Joseph  Vardon 
declared  absolutely  void. 

Solicitor,  for  the  petitioner,  J,  H.  Vaughan. 

Solicitors,  for  the  respondent  (Joseph  Vardon),  Piper  A  Bale, 

N.  G.  P. 


[HIGH  COURT  OF  AUSTRAUA.] 


KENNEDY    . 


.    Petitioner  ; 


AND 


PALMER 


.  Respondent. 


ECHUCA  election  PETITION. 


tUttkn — Ballot-paper — Necessity  for  placing  cross  within  square — Marks  enabling    H.  C.  or  A. 
voter  to  he  identified— Commonwealth  Electoral  Act  1902  {No.  19  of  1902),  sees,  1907. 

151,  158  (d).  ^-^ 

The  decision  of  the  High  Court  in  GhaiUer  v.  Blackwood,  (No.  1),  1  O.L.R.,  Mk^-^^^^'^j 
39,  viz.,  that  the  croes  indicating  a  voter's  preference  must  be  placed  within      ^^90  .      '' 
the  square  printed  on  a  ballot-paper  opposite  to  a  candidate's  name  is  direc- 
tory only  and  not  mandatory,  is  not  affected  by  the  Commonwealth  Electoral 
Act  1905. 


20; 
Ju7ie  10. 


Barton  J. 


In  the  absence  of  any  evidence  of  an  improper  practice  or  plan,  the  mere 
fact  that  there  Is  upon  a  ballot-paper  a  mark  which  may  by  possibility  enable 
lome  one  to  identify  the  voter,  does  not  necessarily  invalidate  the  vote. 

Statement  of  questions  to  be  determined  before  acceptance  of  a  ballot-paper 
as  good. 


VOL.   IV, 


95 


U82 
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1907. 

Kennedy 

V. 

Palmer. 


Hearing  of  election  petition. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Barton  J. ; — 

"  This  was  a  petition  arising  out  of  an  election  for  the  House 
of  Representatives  for  the  Electoral  Division  of  Echuca.  The 
petitioner  claimed : 

"  (a)  A  recount  of  all  the  ballot-papers. 

"(b)  A  declaration  that  the  respondent,  who  had  been  declared 
by  the  Returning  Officer  to  have  been  duly  elected,  had  not  been 
so  elected. 

"  (c)  A  declaration  that  the  petitioner  had  been  duly  elected ; 
or,  alternatively, 

**  (d)  A  declaration  that  the  election  was  absolutely  void. 

"  A  number  of  grounds  were  alleged  in  the  petition,  but  some 
of  them  were  withdrawn  upon  the  giving  of  particulars.  A 
recount  having  been  ordered  by  consent  the  further  hearing  was 
adjourned  until  its  completion.  On  the  adjourned  hearing  it  was 
agreed  between  the  parties  that  the  matter  should  be  decided 
upon  the  recount  and  the  questions  arising  out  of  it. 

"Upon  the  poll  it  was  declared  that  the  petitioner  had 
received  7,624-  votes,  that  the  respondent  had  received  7,b*5fi 
votes,  and  that  867  votes  had  been  rejected  as  informal. 

"  The  recount  was  conducted  by  the  Deputy  Registrar  and  has 
so  far  resulted  thus  : — 

Petitioner,    7602. 
Respondent,  7573. 
But  650  votes  were  rejected  as  informal  with  the  consent  of  both 
parties,  and  312  were  reserved  for  the  decision  of  the  Court" 


Hasaett  for  the  petitioner. 

Sir  John  Qiulck  for  the  respondent. 


Cur.  adv,  vult 


June  10. 


Barton  J.  [After  reading  the  facts  as  before  set  out  con- 
tinued] : — At  the  beginning,  therefore,  of  my  inquiry  into  the 
reserved  votes  the  petitioner  held  a  lead  of  29  votes. 

The  reserved  votes  were  distributed  into  38  parcels.  Of  these 
there  were  13,  viz.,  Nos.  1  to  5  inclusive,  Nos,  12  to  15  inclusive, 
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Noa  19,  20,  21,  and  38,  in  which  the  votes  were  challenged  by  II-  C.  of  a. 
reason  of  the  alleged  mistakes  of  officers.     I  put  these  aside  for 
the  present,  and  I  need  not  now  mention  the  cases  in  which  votes     Kennedy 
reserved  by  the  Deputy  Registrar  for  whatever  cause  have  since     palmer. 

been  admitted  to  be  good.     I  proceed  to  consider  the  papers  on        

which  the  question  arose  whether  the  elector  himself  had  con- 
formed to  the  requirements  of  the  electoral  law.     In  accepting  or 
rejecting  papers  of  this  kind  I  have  been  guided  in  part  by  prior 
decisions  of  this  Court,  and  for  the  rest,  by  the  principles  laid 
down  in  English  cases  of  admittedly  high  authority  dealing  with 
similar  questions.     In  applying  these  cases  I  have  had  regard  to 
the  differences  which  exist  between  the  legislation  of  Australia 
in  the  Electoral  Acta  of  1902-5  and  the  English  Ballot  Act  1872 
(35  &  36  Vict.  c.  33).    The  first  question  has  been,  of  course, 
whether  the  voter  has  so  marked  his  paper  as  clearly  to  manifest 
his  preference  for  one  of  the  candidates.     If  this  is  left  in  doubt, 
the  paper  must  be  rejected.     This  having  been  ascertained,  it 
must  be  found  whether  he  has  complied  with  the  requirement  of 
the  Act  as  to  the  manner  of  declaring  his  preference.     He  has 
done  so  if  he  has  placed  on  his  paper  a  cross,  however  roughly 
made,  which  is  opposite  to  the  name  of  one  of  the  candidates, 
whether  in  the  square  space  provided  for  that  purpose,  or  not : 
Chanter  v.  Blackwood  (No.  i),  (1).     I  do  not  think  the  effect  of 
that  decision  is  diminished  by  anything  in  tlie  amending  Coin- 
monwealth  Electoral  Act  1905.    If  that  is  apparent,  then  has  he 
placed  any  other  mark  or  initial  on  the  paper  which,  in  the 
opinion  of  the  Court  "  will,"  in  the  words  of  sec.  158  (d),  "  enable 
any  person  to  identify  the  voter  ?"    If  he  has  not  only  conformed 
to  what  is  above  stated,  but  also  has  steered  clear  of  that  tempta- 
tion, then,  so  far  as  he  is  concerned,  he  has  given  a  good  vote,  and 
it  must  be  counted  for  his  candidate  unless  an  official  has  so 
blundered  as  to  frustrate  the  voter's  design. 

But  the  elector  may  render  his  meaning  ambiguous  and 
uncertain  by  putting  other  marks  on  its  face.  Where  I  have 
found  such  marks  I  have  not  been  moved  to  reject  the  paper  if  the 
preference  has  still  been  left  clear.  "  Of  course  if  it  is  upon  the 
face  of  the  ballot-paper  left  in  doubt  whether  the  man  intended 

(1)  1  C.L.R.,  39. 


1484  HIGH  COURT  [1907. 

H.  C.  OF  A.  to  vote  for  one  candidate  or  the  other,  the  weight  of  the  objection 

'\      that  the  vote  is  uncertain  is  obvious,  for  the  simple  reason,  that 

Kennedt    one  candidate  has  just  as  much  right  to  claim  the  vote  as  the 

Palmek.     other,  and  so  it  ought  not  to  be  counted  for  either."     Cirencester 

Case{l).     But,  to  quote  the  very  apt  words  of  Hawkins  J,  in 

that  case  (2),  I  have  done  my  best  to  discover  whether  "  there 
existed  positive  indications  on  the  part  of  the  voter  of  an  inten- 
tion to  vote  without  a  thought  of  leaving  behind  a  trace  to  enable 
him  to  be  identified,"  and  wherever  I  have  found  that  positive 
indication  on  the  one  hand,  and  the  absence  of  real  clue  to  identi- 
fication on  the  other,  I  have  allowed  the  vote.     The  Ekiglish  Act 
(sec.  2)  avoids  any  ballot-paper  on  which  "  anything     .... 
is   written   or  marked  by  which  the  voter  can   be  identified" 
Comparing  with  these  the  words  of  our  own  Act,  already,  quoted 
from  sec.  158  (d),  as  well  as  the  rest  of  the  Act  in  each  case,  I  am 
convinced   that  this   provision   in    the    Australian    Statute   i^ 
intended  to  bear  the  same  liberal  construction  as  had  before  its 
passage  been  judicially  placed  on  the  corresponding  and  similar 
language  of  the  English  Act.     I  am  therefore  of  opinion  that  it  is 
not  enough,  in  the  absence  of  all  extraneous  evidence,  to  urge 
that  there  are  marks  which  might  by  some  possibility  enable 
some  one  to  identify  the  voter.     The  case  is  palpable  where 
voters  have  placed  their  names  or  initials  on  the   ballot-paper, 
and  tolerably  plain  where  there  occur  names  or  initials  evidently 
not  written  by  the  presiding  officer  and  therefore  in  all  proba- 
bility written  by  voters.     The  question  is  one  of  opinion  formed 
on  very  varying  facts,  and  the  Court  must  be  guided  to  its 
conclusion  merely  by  applying  its  common  sense  to  the  consider- 
ation of  the  marks  or  writings,  and  treating  each  case  on  its 
merits.     In  one  instance  I  have  felt  myself  justified  in  allowing' 
a  paper  which  has  in  addition  to  the  cross  the  word  "  yes,"  both 
within  the  square ;    and  another  paper  which  reads  thus :  to 
the  left  of  a  candidate's  name  a  cross  was  properly  placed  m 
the  printed  square,  to  the  right  and  opposite  there  was  a  cross, 
the  word  "  yes,"  and  a  pencilled  square.     The  other  candidates 
name  was  struck  through,  and  opposite  ivas  written  the  word 

(1)  Day's  Elec.  Cas.,  156. 
(2)  Day's  Elec*  Cas.,  155,  at  p.  159. 
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"  no."     But  the  handwriting  of  the  "  yes  "  and  the  "  no  "  is  like  a  1^'  C.  of  A. 
thousand  others,  and  so  far  from  the  marks  justifying  an  opinion       ^     ^ 
that  they  "  will  enable "  anyone  to  identify  the  voter,  there  is    kennbdy 
scarcely  room  for  even  surmise  on  the  point,  in  the  absence  of  a     p^lmkr. 

shred  of  evidence  pointing  to  any  improper  practice  or  plan.     It       

is  not  my  intention  to  multiply  instances  of  papers  accepted  or 

rejected.     I  have  examined  all  the  papers  with  great  care  and 

have  dealt  with  each  one.     With  the  Judges  in  the  Cirencester 

Caee  (1),  I  do  not  think  it  would  serve*  any  good  purpose  to 

discuss  in  detail  the  various  votes  and  objections,  nor  to  announce 

my  judgment  upon  each  particular  case  which  I  have  had  to 

eonsider.     On  this  part  of  the  case  I  find  as  a  fact  that  the 

petitioner's  lead  of  29  has  been  increased,  by  the  admission  of 

parcels  6  to  10,  to  30  votes,  and  by  further  examination  of  the 

votes  claimed  for  either  candidate,  or  challenged   for  reasons 

other  than  the  mistakes  of  officers,  the  number  is  increased  to  35. 

I  now  come  to  consider  the  class  of  papers  in  which  the  votes, 

if  thrown  away,  have  been  lost  by  official  mistake.     These  papers 

are  contained  in  parcels  1  to  5,  12  to  15  inclusive,  19,  20,  21  and 

38.     In  the  8  parcels  last  named  there  were  31  papers,  and  of 

these  I  allowed  6  for  the  petitioner  and  4  for  the  respondent.    Of 

the  6  allowed  to  the  petitioner  3  were  admitted  by  respondent's 

comisel.     Of  the  4  allowed  to  the  respondent  2  were  admitted 

on  behalf  of  the  petitioner.     Thus  the  petitioner's  majority  is 

increased  by  2,  and  of  the  votes  actually  admitted  and  counted 

as  good,  the  petitioner  has  a  majority  of  37. 

I  may  mention  here  a  case  of  a  vote  which  I  have  disallowed 
after  much  contest  at  the  bar.  It  was  on  a  postal  ballot-paper. 
By  applying  the  detached  counterfoil  to  the  ballot-paper  it  is 
evident  that  the  whole  of  a  number  is  disclosed.  In  tearing  off  the 
counterfoil  at  the  time  of  putting  the  paper  into  the  box,  the 
officer  has  lost  the  line  of  the  perforation,  and  has  left  part  of  the 
connterfoil  adhering  to  the  ballot-paper.  That  adherent  part  of 
the  counterfoil  contains  the  greater  part  of  the  official  figures 
originally  placed  on  the  counterfoil.  Thus  by  applying  the  rest 
of  the  counterfoil  to  the  ballot-paper,  which  retains  the  part 
detached,  anyone  can  discover  the  number  with  ease.     Sir  John 

(1)  Day's  Elec.'Cas.,  155. 
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H.  C.  OP  A.   Quick  argues  that  these  figures  are  not  such  a  "  mark  or  writing'' 

ion"  * 

*'       as  are  aimed  at  by  sec.  158  (d),  because  they  are  not  an  the  ballot- 

Kkkkedy    paper.    They  are  certainly  on  that  which  the  oflScer  has  made  the 

Paoiei-      ballot-paper  for  the  purpose  of  the  election:   they  are  clearly 

within  the  mischief   of  the  section,  and   I   think    the   officer's 

mistake  has  caused  the  vote  to  be  thrown  away. 

One  of  the  absentee  voters'  papers  had  not  been  quite  com- 
pleted by  the  filling  in  of  the  name  of  the  Division — Elchuca— 
on  its  back.     In  other  respects  it  was  in  due  form  as  marked  by 
the  voter.     In  its  original  state,  it  had  attached  to  it  a  counter- 
foil, on  which  the  voter  had  declared  that  his  name  appeared  on 
the  Electoral  Roll  for  the  Division  of  Echuca.     That  declaration 
had  been  witnessed,  while  still  attached  to  the  ballot-paper,  by 
the  Returning  Officer,  and  after  the  elector  had  marked  his  vote 
on  the  paper  it  had  been  handed  to  the  Returning  Officer  with 
the  counterfoil  still  attached,  so  that  he  knew  the  voter  belonged 
to  the  Echuca  Division.     In  fact  he  must  have  known  that  to  be 
able  to  send  it  to  the  Divisional   Returning   OflScer   for  that 
Division,  as  he  did.     That  officer,  when  he  received  it,  had  under 
the  Regulations  of  14th  September  1906,  reg.  25  (1)  to  examine 
it  and  satisfy  hiviaelf  that  the  person  signing  the  counterfoil 
was  on  the  roll  for  the  Division  he  declared  himself  to  belong  ta 
Until  he  did  that  the  Deputy  Returning  Officer  had  no  right  to 
tear  off  the  counterfoil,  as  he  has  done,  and    I  have  not  the 
slightest  doubt  he  did  his  duty  and  accepted  this  as  a  perfectly 
well-authenticated  ballot-paper.    I  have  therefore  no  hesitation  in 
accepting  it.     I  have  devoted  some  attention  to  two  or  three 
cases  because  they  are  in  a  measure  typical,  and  are  likely  to  be 
the  subject  of  decisions  by  Returning  Officers  at  future  elections. 

I  come  now  to  the  papers  challenged  by  reason  of  the  alleged 
mistakes  of  the  officers  and  contained  in  the  parcels  I  have  men- 
tioned. There  are  first  parcels  1  to  5,  amounting  in  number  to 
179,  exclusive  of  parcels  6  to  10,  already  dealt  with.  It  appeara 
from  the  evidence  that  the  respective  Returning  Officers  who 
issued  them,  and  who  were  called,  numbered  them  on  the  haeks 
from  the  rolls.  The  votes  were  good  but  for  this  numbering. 
Under  some  electoral  systems — those  of  Victoria  and  Queensland 
were  instanced — the  officers  are  directed  by  law  to  number  the 
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ballot-papers  in   the   manner   here    adopted.      But   under    the   H-  C.  of  a. 
Australian  system,  not  only  is  there  no  such  direction,  but  there 
is  an  express  provision  vitiating  a  ballot-paper  which  when  used     Kennedy 
"  has  upon  it  any  mark  or  writing  not  authorized  by  this  Act  to     p^^mer 

\)e  put  upon  it  which  in  the  opinion  of  the  Returning  OflScer  will       

enable  any  person  to  identify  the  voter  "  (sec.  158)  (d),  and  in  the 
Court  of  Disputed  Returns  the  opinion  of  the  Court  must  be 
substituted  for  that  of  the  Returning  Officer.     It  is  obvious  that 
the  comparison  with  the  rolls  of  the  numbers  on  the  back  of  the 
ballot-papers  affords  the  very  best  and  most  convenient  means  of 
finding  out  the  name  of  the  voter  and  how  he  voted,^  and  where 
the  system  does  not  make  such  knowledge  the  property  of  the 
officers  for  the  purposes  of  the  election,  papers  containing  such 
writings  must  of  necessity,  be  vitiated.     It  was  very  difficult  for 
Sir  John  Quick  to  contest  this  position.     To  contend  that  the 
enactment  is  merely  directory  is  to  say  that  the  most  necessary 
precaution  for  the  completeness  of  the  secrecy,  if  absolute  com- 
pleteness is,  as  here,  insisted  on,  is  not  an  obligation  upon  the 
officers  charged  with  the  maintenance  of   that  secrecy.     That 
can  not  be.     Nor  is  it  more  convincing  to  be  told  that  the  object- 
ing candidate  must  challenge  such  papers  as  these  through  his 
scrutineers  at  the  booths,  and  if  he  does  not  take  that  course,  is 
afterwards  concluded  of  his  right.     True,  it  is  the  Returning 
Officer's  opinion  that  in  the   first   instance   has  to   decide   the 
matter.     But  the  decision  is  one  that  is  within  sec.  157,  and  is 
therefore  subject  to  reversal  by  this  Court.    Sir  John  Quick  also 
took  a  distinction  between  ballot-papers  and  votes  of  which  I 
need  only  say  that  in  this  connection  there  is  nothing  to  sustain 
it,  if  he  means  that  a  bad  paper  can  carry  a  good  vote.     These 
papers  then  are  every  one   of   them   informal   and  cannot   be 
counted.      But    had    the    officers   attended   to   their  duty   and 
retrained  from  marking  numbers  on  them,  the  votes  upon  them 
would  have  been  counted,  and  of  these  the  petitioner  would  have 
received  60  while  the  respondent  would  have  received  119.     That 
would  have  turned  the  petitioner's  majority  into  a  minority,  as 
the  respondent  would  on  parcels  1  to  5,  if  not  numbered,  have  led 
by  59,  as  against  the  petitioner's  former  lead  of  37.     That  is,  the 
respondent  would  have  had  then  a  majority  of  22  on  the  aggregate. 
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H.  C.  OF  A.       Bu^  there  were  other  papers  marred  by  the  errors  of  officers. 

^^"        Of   these   two  are   not  sufficiently  marked  for   authentication 

Kbknedt    (parcels  14  and  19).     They  would  ha^e  been  for  the  petitioner, 

Palmer.     *^^  would  have  brought  the  respondent's  majority  down  to  20, 

and  in  parcel  38,  consisting  wholly  of  "  absentee  voters' "  papers, 

7  papers  were  bad  because  the  officers  issued  them  without  the 
names  of  the  candidates  upon  them,  and  8  bad  because  they  bore 
no   officer's   initials   either  on  back  or  face.     Of  these  15  the 
petitioner  would  have  had  7  and  the  respondent  6  (the  remaining 
two  being  votes  thrown  away  even  had  the  papers  been  officially 
correct),  so  that  in  the  final  result  the  respondent  would  have 
had  a  majority  of  19.     There  remain  4  absentee  voters'  papers. 
As  these  appeared  by  the  counterfoils  to  be  incurably  bad  for 
want  of  attestation,  they  were  properly  rejected  unopened.    I  do 
not  intend  to  examine  them.     Being  bad  for  official  error,  they 
could  only  be  considered  on  the  question  whether  the  aggr^g*^ 
of  such  errors  had  affected  the  result.     That  question  has  been 
determined  apart  from  them,  and  they  could  not  alter  that  deter- 
mination even  had  they  all  appeared  to  have  been  cast  for  the 
petitioner.    Moreover,  I  think  these  papers  are  within  the  decision 
of  Grifith  C.J.  in  Chanter  v.  Blackwood  (No.  2)  (1).     In  these 
circumstances  I  cannot  declare  the  petitioner  entitled  to  the  seat, 
as  it  is  only  the  mistakes  of  the  officers,  proved  to  have  affected 
the  result  (sec.  200),  which  have  deprived  the  respondent  of  it 
Nor  can   I   declaire   the   respondent  entitled,  inasmuch  fts  the 
petitioner  has  polled  a  majority  of  the  valid  votes  cast    It  JS 
clearly  a  case  in  which  the  will  of  the  electors  has  been  frustrated, 
and  in  which  they  are  entitled  to  express  it  effectively  upon  the 
issue  of  another  writ.     I  therefore  declare  the  election  absolutely 
void  under  sec.  205  (ill.)  of  the  Acts,  and  as  there  commanded,  a 
new  election  must  be  held. 

I  make  no  order  as  to  the  costs  of  the  petition. 

Election  declared  void.    New  election  direcUdL 

Solicitors,  for  petitioner,  Strongman  &  Crouch,  Melbourne. 

Solicitors,  for  respondent.  Quick,  Hyett  <Ss  Rymer,  Bendigo. 

B.L 

(4)  1C.L.R.,  121,  at  p.  128. 
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JAMIESON  . 

Defendant, 


.    Appellant  : 


AND 


CHMSTENSON  AND  ANOTHER 
Plaintiffs, 


Respondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 


Marritd  W<men*9  Property  Act  1890  (Ftc^)  {No,  1116),  sec,  25— luUalcUeH*  Estates 
Act  1806  (Vict,),  (JVb.  1419) — Married  woman — Intestacy — EUate  less  than 
£1,000 — Rights  of  husband  and  tiext  of  kin. 

The  Intestates*  Estates  Act  1896,  which  provides  that  the  widow  of  a  man 
who  dies  intestate  leaving  an  estate  of  the  net  value  of  not  more  than  £1,000 
shall  be  entitled  to  the  whole  of  such  estate,  and,  if  the  net  value  exceed 
£1,000,  that  she  shall  be  entitled  to  £1,000  of  it  and  to  a  charge  over  the 
whole  of  the  estate  for  such  sum,  is  not  a  law  which  makes  an  alteration  of 
the  law  as  to  the  "  manner  and  proportions  in  which  the  estate  real  and 
personal  as  to  which  a  married  man  dies  intestate  is  distributable  between 
his  widow  and  his  children  or  next  of  kin,"  within  the  meaning  of  sec.  25  of 
the  Married  tVomen's  Property  Act  1890. 

Quare  whether  that  section  incorporates  future  alterations  of  the  law  as  to 
distribution. 

Held^  therefore,  that  the  estate  of  a  married  woman  who  died  intestate 
leaving  her  surviving  her  husband  and  next  of  kin,  the  value  of  the  estate 
not  exceeding  £1,000,  was  distributable  one-half  to  the  husband  and  one-half 
to  the  next  of  kin. 

Judgment  of  Cussen  J.  {In  re  Jamieson ;  Christenson  v.  Jamieson,  (1907) 
V.L.R.,  103;  28  A.L.T.,  138),  affirmed. 


H.  C.  OF  A 
1907. 

Mklboubns, 

Sept,  9,  18, 
16. 


Orifflth  C.J., 

Barton, 
O'Oonnor  and 
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H.  C.  OF  A.  Appeal  from  the  Sapreme  Court. 

Emma  Godfree  Jamieson  died  intestate  on  the  3rd  December 

Jahieson     1904,  leaving  her  surviving  her  husband,  John  Jajnieson,  and  her 

Christensok.  ^^^^  brothers,  her  next  of  kin.     John  Jamieson  obtained  adminis- 

tration  of  the  estate,  which  was  valued  at  £655  12s.,  and  claimed 

that  he  was  entitled  to  the  whole  of  it  by  virtue  of  the  MarrUd 
Women's  Property  Act  1890  and  the  Intestates'  Estates  Ad  1896. 
An  originating  summons  was  taken  out  by  two  of  the  brothers 
asking  for  the  opinion  of  the  Court  as  to  what  share,  if  any,  of 
her  estate  each  of  the  next  of  kin  was  entitled  to. 

The  summons  was  heard  by  Cussen  J.,  who  held  that  the  next 
of  kin  were  entitled  to  one-half  of  the  distributable  residue  of 
the  estate :  In  re  Jamieson ;  Christenson  v.  Jamieson  (1). 

From  this  judgment  John  Jamieson  now  appealed  to  the  High 
Court. 

Weigall  K.C.  and  Davis,  for  the  appellant.  The  eflTect  of  sec. 
25  of  the  Married  Women's  Property  Act  1890  is  that  the  dis- 
tribution of  the  estate  of  a  married  woman  dying  intestate  is  to 
be  precisely  the  same  as  the  distribution  of  the  estate  of  a  married 
man  dying  intestate,  and,  therefore,  under  sec.  1  of  the  Intestates' 
Estates  ActlS96  a  widower  is  entitled  to  the  whole  of  the  estate, not 
exceeding  £1,000,  of  his  deceased  wife  who  died  intestate.  Until 
1864  the  distribution  of  the  estate  of  a  married  woman  dying 
intestate  was  governed  by  the  common  law,  and  her  personal  estate 
went  to  her  husband.  By  the  Intestates* Estates  Act  1864  (No.  230), 
sec.  4,  the  real  estate  of  a  married  woman  dying  intestate  became 
distributable  in  the  same  way  as  the  personal  estate  of  a  mamed 
man  dying  intestate,  but  nothing  was  said  in  that  Act  about  the 
personal  estate  of  a  married  woman  dying  intestate.  Neither  the 
Married  Women's  Property  Act  1870,  nor  the  Administration 
Act  1872  made  any  alteration  as  to  the  mode  of  distribution,  so 
that  immediately  before  the  passing  of  the  Married  Warn^*^ 
PropeHy  Act  1884,  in  the  case  of  a  married  woman  dying 
intestate,  her  personal  estate  all  went  to  her  husband,  and  her 
real  estate  was  distributable  between  her  husband,  her  children 
(if  any)  and  her  next  of  kin.     Sec.  25  of  that  Act  (which  is  sab- 

(1)  (1907)  V.L.R.,  103;  28  A.L.T.,  138. 
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stantially  the  same  as  sec  25  of  the  Mai^ried  Wovien'a  Property   H.  C.  of  a. 
Act  1890)  only  altered  the  mode  of  distribution  of  the  personal       ^__^ 
estate   of  a  married  woman   dying  intestate.     The  Intestates'    jamieson 
Est<it€8  A.ct  1896  is  to  be  read  as  one  with  the  Ackainistration  christenson 

QTid  Probate  Act  1890,  and  forms  part  of  the  one  scheme.     Sec.       

25  of  the  Married  Women's  Property  Act  1890  is  to  be  read  as 
if  it  'Were  always  speaking  :  In  re  Ralston ;  Perpetual  Execwtors 
aruL  Trztstees  Association  v.  Ralston  (2) ;  so  that,  whatever  may 
be  the  law  from  time  to  time  as  to  the  distribution  of  the  estate 
of  a  married  man  dying  intestate,  that  is  to  be  the  law  as  to  the 
distribution  of  the  estate  of  a  married  woman  dying  intestate. 
The  Intestates'  Estates  Act  1896  has  altered  the  mode  of  distribu- 
tion of  the  estates  of  married  men  dying  intestate. 

[Barton  J. — In  the  Probate  Act  of  1890  Amendment  Act  1893 
(N.S.W.)  express  provision  is  made  for  the  husband  of  a  woman 
who  dies  intestate.] 

Starke,  for  the  respondents.     The  Intestates'  Estates  Act  1896 

is  confined  to  widows.     The  title  describes  it  as  an  Act  to  make 

better  provision  for  the  widows  of  certain  intestates,  and  sec.  3 

apeak^  of  "  the  provision  for  the  widow  intended  to  be  made  by 

this   Act."     The   Act  does  not  alter  the  law  of  distribution  of 

estates,  but  it  takes  out  of  certain  estates  a  certain  sum  before 

distribution.     If  the  Act  were  dealing  with  distribution,  sec.  4 

would  be  superfluous.    Sec.  25  of  the  Married   Woman's  Pro- 

perty  Act  1890  only  refers  to  the  law  as  to  the  distribution  of 

the  estate  of  a  married  man  dying  intestate  as  it  existed  on  the 

1st  August  1890,  and  not  to  future  alterations  of  th^  law  relating 

to  such  distribution.     [He  also  referred  to  Widows  and  Young 

Children  Maintenance  Act  1906,  and  Williams  on  Executors, 

10th  ed.,  p.  1228.] 

WeigaU  K.C.,  in  reply,  referred  to  Hardcastle's  Statutory  Law, 
4th  ed.,  p.  29  (note  e). 

Cur,  adv.  vult 
Griffith  C.J.     The  question  for  determination  in  this  case  is 

(2)  (1906)  V.L.R.,  689;  28  AL.T.,  45. 
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H.  C.  Of  A.  whether  a  widower  is  entitled  to  the  whole  of  the  estate  of  his 

^^^'       deceased  wife  who  died  intestate,  and  which  amounts  to  less  than 

Jamibson     £1,000.     The  appellant  claims  the  whole  of  the  estate  by  virtue 

Christbnson  ^^  ^^^  Intestates'  Estates  Act  1896,  which  is  entitled  "  An  Act  to 

amend  the  law  by  making  better  provision  for  the  widows  of 

certain   intestates  in  the  distribution   of  such    intestates'  pro- 
perty."   That  Act  by  sec  1  provides  that  when  the  net  value  of 
the  estate  of  a  man  who  dies  intestate  is  less  than  £1,000  his 
widow,  if  any,  shall  take  the  whole  of  it,  and  by  sec.  2  that,  if 
the  net  value  is  more  than  £1,000,  she  shall  have  a  charge  upon 
the  whole  estate  to  the  extent  of  £1,000,  and  that  the  residue  is 
to  be  divided  according  to  the  ordinary  law  as  it  stood  before  the 
Act.     There    is  nothing  in   that  Act  in   terms   relating  to  a 
widower,  but  the  appellant  contends  that  he  is  entitled  to  have 
that   Act  read   as  if  it  referred   to    widowers    as    well   as  to 
widows,  and  he  rests  that  argument  upon  sec.  25  of  the  Married 
Women's  Property  Act  1890,  which  is  a  re-enactment  of  an 
identical  provision  in  the  Married  Women's  Property  Act  1884 
That  section  provides  that : — "  The  estate  real  and  personal  as  to 
which  any  married  woman  dies  intestate  after  the  commencement 
of  this  Act  shall  subject  to  the  payment  of  the  duties  and  fees 
payable  under  Part  V.  of  the  Administration  and  Probate  Act 
1890  or  any  subsisting  statutory  modification  thereof  and  of  her 
funeral  administration  or  testamentary  expenses  and  debts  in  the 
ordinary  course  of  administration  be  distributable  between  her 
husband  and  her  children  or  next  of  kin  in  the  like  manner  and 
proportions  in  which  the  estate  real  and  personal  as  to  which  a 
married  man  dies  intestate  is  distributable  between  his  widow 
and  his  children  or  next  of  kin." 

It  is  contended  that  that  section  makes  the  estate  of  a  married 
woman  who  dies  intestate  divisible  in  exactly  the  same  way  as 
the  estate  of  a  married^  man  who  dies  intestate  under  the  law  for 
the  time  being  in  force,  that  is,  that  the  Act  applies  to  all  persons 
who  die  after  the  commencement  of  the  Act,  and  that  it  is  to  con- 
tinue to  be  the  law,  so  that,  whatever  the  law  may  be  in  respect 
of  the  estates  of  married  men,  it  shall  also  be  the  law  with  respect 
to  the  estates  of  married  women. 

That  argument  is  founded  upon  the  words  being  in  the  present 
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tense — "  is  distributable  "  between  the  widow  and  children  or  next   H.  C.  of  a. 
of  kin,       I  was  at  first  disposed  to  think  that  there  was  a  good  _* 

deal  of  force  in  that  argument,  but,  on  further  consideration,  I    jamieson 
am  disposed  to  think  that  is  not  the  proper  construction.  Christbnson 

When  the  Act  of  1884  was  passed,  the  law  was  that,  as  to       

a  married    woman's  real   estate,  if  she  died  intestate,  it   was 

divisible  in  the  same  manner  as  the  personal  estate  of  a  married 

man,  substituting  husband  for  wife.     The  widower,  if  any,  took 

one-third    or   one-half  according  as   there    were   or   were  not 

children,  and  the  children  or  next  of  kin  took  the  remainder. 

But,  with  regard  to  personal  estate  of  a  married  woman,  it  all 

went  to  the  husband.     This  Act,  therefore,  changed  the  law  and 

laid  down  a  new   rule   for  the  distribution  of  the   estates  of. 

married  women,  and  laid  it  down  by  reference  to  the  existing 

law  as  to  the  distribution  of  the  estates  of  married  men.     I  do 

not  see  in  the  section  any  words  of  futurity  with  respect  to  the 

distribution  of  the  estates  of  married  men,  and,  having  regard 

to  the  fact  that  the  section  refers  to  future  alterations  of  another 

law  mentioned  in  it,  I  think  that  it  is  at  least  very  doubtful 

whether  any  future  alteration  of  the  law  with  respect  to  the 

distribution  of  the  estates  of  married   men  is  to  be   taken  to 

apply.     The  learned  Judge  from  whom  the  appeal  is  brought 

thought  that  the  section  embodied  future  alterations  of  the  law 

with  respect  to  the  estates  of  married  men. 

But,  assuming  the  section  to  be  open  to  that  construction,  still 
I  am  of  opinion  that  the  appellant  has  not  brought  himself  within 
sec.  1  of  the  Intestates*  Estates  Act  1896.   I  can  see  nothing  in  that 
Act  suggesting  an  intention  to  benefit  widowers.     It  is  a  law  to 
make  better  provision  for  the  widows  of  certain  intestates.    That 
of  itself  is  a  very  strong  reason  for  not  giving  it  an  extended 
operation.    But  I  do  not  think  that,  even  if  the  wider  interpreta- 
tion were  given  to  sec.  25  of  the  Married  Women^s  Property  Act 
1890,  the  Intestoites'  Estates  Act  1896  is  a  law  which  alters  the 
''  manner  and  proportions  in  which  the  estate  real  and  personal 
^  to  which  a  married  man  dies  intestate  is  distributable  between 
his  widow  and  his  children  or  next  of  kin,"  within  the  meaning 
of  sec  25  of  the  Married  Women's  Property  Act  1890. 
The  Intestates*  Estates  Act  1896  provides  that  the  widow  of  a 
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H.  C.  OF  A.  designated  person  shall  have  a  charge  on  the  whole  of  his  estate 

^        to  the  extent  of  £1,000,  and,  if  the  estate  does  not  exceed  £1,000, 

lAHtEsuii     that  she  shall  take  the  whole  of  it.     By  sec  3  it  is  provided  that 

CfiBisTiKsoti  "  "^^  provision  for  the  widow  intended  to  be  made  by  this  Act 

shall  be  in  addition  and  without  prejudice  to  her  interest  and 

OrifflihC.J.       ,  ,  ,  . 

share  in  the  residue  of  the  estate  of  such  intestate  remaimng 

after  payment  of  the  sum  of  One  thousand  pounds  in  the  same 

way  as  if  such  residue  had  been  the  whole  of  such  intestate's 

estate  and  this  Act  had  not  been  passed."    It  appears  to  me  that 

the  effect  of  that  Act  is  to  take  £1,000  out  of  the  estate  for  the 

benefit  of  the  widow,  and  to  leave  the  rest  of  the  estate  to  be 

divided  according   to  the  law  in  force  for  the   time  being  in 

velatiou  to  the  distribution  of   the   estates  of  intestatea     For 

these  reasons  I  think  the  judgment  appealed  from  was  right  and 

that  the  appeal  should  be  dismissed. 

Barton  J.  I  also  am  of  opinion  that  the  appeal  fails.  I  am 
the  more  inclined  to  adopt  the  interpretation  placed  by  Mr. 
Sto.rke  upon  sec.  25  of  the  Married  Women's  Property  Act  1890 
because  I  think  the  words  "  is  distributable  "  have  a  simple  and 
natural  meaning,  and  I  see  no  reason  for  placing  any  other  meaa- 
ing  upon  them.  "  Is  "  primarily  means  "  is  now,"  and  not "  may 
from  time  to  time  be."  In  like  manner  the  Intestates'  Estates 
Act  18!)6  has  also  its  ordinary  and  natural  meaning,  as  applj'ing 
in  favour  of  widows  only,  and  I  cannot  see  any  reason  to  doubt 
tliat  the  intention  so  expressed  is  the  intention  with  which  that 
Act  has  been  passed.  That  being  so,  the  appellant's  claim  must 
fail. 

O'Connor  J.     I  am  of  the  same  opinion. 

HiGGixs  J.  read  the  following  judgment: — I  am  of  opinion 
that  the  appeal  should  be  dismissed.  I  agree  with  Ctisseii  J.  that 
the  provisions  of  sec.  25  of  the  Married  Women's  Property  Ad 
1800  do  not  apply  tosuch  an  enactment  as  the  Intestates'  Estates 
Act  1896  at  all.  Sec.  25  provides  that  the  free  surplus  of  the 
estate  of  a  married  woman,  as  to  which  she  dies  intestate,  shaU 
'  be  distributable  between  her  husband  and  her  children  or  nest 


4  C.LuR.]  OF   AUSTRALIA.  U95 

of  kin  in  the  like  manner  and  proportions  in  which  the  estate    ^"  ^'  ^'  '^• 

1007 

real  and  personal  as  to  which  a  married  man  dies  intestate  is  dis- 
tributable between  his  widow  and  his  children  or  next  of  kin."    Jamieson 
At  the  time  of  the  Act,  1890,  the  manner  and  proportions  in  eHRisricNsoN. 
which  a  married  man's  estate  was  distributable  were  settled  by       ;— — 
the  Statutes  of  Distribution;   and  if  he  left  a  widow  and  no 
children,  the  widow  would  take  half  and  the  next  of  kin  half. 
Then  came  the  Act  of  1896,  which  does  not  prescribe  the  "  manner 
and  proportion  "  in  which  a  man's  estate  is  "  distributable  between 
his  widow  and  his  children  or  next  of  kin" ;  but  gives  the  whole 
estate,  if  it  does  not  exceed  £1,000,  to  the  widow.     The  words 
of  sec  25  do  not  fit  the  case,  either  taken  literally  or  in  their 
spirit.     The  Act  of  1896  is  headed  "  An  Act  to  amend  the  law 
by  making  better  provision  for  the  widows  of  certain  intestates 
in  the  distribution  of  such  intestates'  property."     It  is  an  Act 
obviously  designed  to  meet  the  peculiar  needs  of  widows  wlien 
the  wage  earner  has  gone,  and  to  prevent  distribution  between 
the  widow  and  next  of  kin — not  to  prescribe  the  rtianner  and 
proportions  of  distribution  between  theni.    The  only  doubt  I  feel 
in  the  case  is  as  to  the  dictum  of  the  learned  Judge,  that  "primd 
facie  the  Act  {Married   Women's  Property  Act)  is  to  be  read 
as  if  speaking  at  the  moment  when  the  occasion  for  its  appli- 
cation arises"   (1),  so  as  to  be  applicable   to   Statutes  passed 
after  1890.     I  know  of  no  such  presumption.    The  case  of  Bird 
V.  Adcock  (2)  points  in  the  other  direction.     The  words  of  sec. 
25  are  "  is  distributable "  not  "  may  be  distributable,"  not  "  is 
from   time   to  time   distributable."      Moreover,   this  very   sec- 
tion, when  alluding  to   the  duties   under  the   Administration 
and  Probate  Act  1890,  refers  also  to  "any  subsisting  statutory 
modification    thereof  "  —  tending   to  show,  on  the  principle  of 
expressio  unius  exdusio  alterius,  that,  when  using  the  words  "is 
distributable"  in  the  latter  part  of  the  section,  the  legislature 
did  not  mean  to  incorporate  future  statutory  modifications.     So 
that,  even  if  after  1890  there  were  a  statutory  alteration  of  the 
Statutes  of  Distribution,  I  am  strongly  inclined  to  think,  as  the 
learned  Chief  Justice  has  said,  that  sec.  25  would  not  apply  to 


(1)  (in07)  V.L.R.,  103,  at  p.  105  ;  (2)  47  L.J.M.C.,  123. 

28A.L.T.,  138,  at  p.  139. 
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H.  C.  Of  A.  the  Statute  as  altered.    But  I  refer  to  this  matter  merely  to 
avoid  being  treated  as  accepting,  by  silence,  the  contrary  view ; 
jAMinoN     And  I  cordially  concur  in  the  decision  of  the  learned  Judge. 

V. 
CHRI8TKN80N. 

David.     The  costs  of  the  appeal  should  be  paid  out  of  the 

estate.  The  appellant  is  a  trustee,  and  should  not  be  compelled 
to  pay  costs  except  for  misconduct.  Amos  v.  Fraser  (1) ;  In  re 
Jones ;  Christmas  v.  Jones  (2). 

[Griffith  C.J.  That  principle  does  not  apply  to  the  costs  of 
an  appeal  Here  the  appeal  is  for  the  appellant's  own  benefit 
The  costs  might  be  paid  out  of  the  estate  if  the  respondents 
consented.  This  is  certsdnly  a  case  in  which  it  was  desirable 
that  the  opinion  of  this  Court  should  be  obtained.] 

Starke.  The  respondents  do  not  consent  to  costs  being  paid 
out  of  the  estate. 

Griffith  C. J.  We  do  not  see  any  sufficient  reason  for  depart- 
ing from  the  ordinary  rule.  The  appeal  will  be  dismissed  with 
costs. 

Appeal  dismissed  with  costs. 

Solicitors,  for  appellant,  Backhouse  &  SkiuTier, 

Solicitors,  for  respondent,  Davies  &  Campbell. 

B.L 

(1)  4  C.L.K.,  78.  (2)  (1897)  2  Ch.,  190,  at  p.  198. 
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THE  KING  V.  THE  GOVERNOR    OF    THE    STATE    OF 

SOUTH  AUSTRALIA. 

Seeiion  ofStntUora — Election  of  one  declared  void — Vacancy  in  place  of  Senato7' —  H.  C.  of  A. 

Sucee8sor  chown  by  State  PariiamtiU — Refusal  of  Oovemor  to  isnie  writ  for  1907. 

new  election — Afandamua — Question  for  determination  by  ParliameitU — lite  ^— y— ' 

Constittitioji  (63  cfe  64  Viet,  c.  12),  seen,  13,  15,  il— Judiciary  Act  1903  (iVo.  6  Sydney, 

0/1903),  «e<r.  33.  Aug,  2,  5,  6, 

7,8. 

The  Governor  of  a  State  in  iasuing  a  writ  for  the  election  of  senators  under  '■ 

flriffith  C  J 

sec.  12  of  the  Constitution  is  acting  in  the  capacity  of  the  constitutional  head         Barton/    ' 
of  the  State,  and  not  as  an  officer  of  the  Commonwealth  within  the  meaning      i^2^"and 
of  sec.  75,  sub-sec.  v.  of  the  Constitution.  Hiwfins  JJ. 

Upon  a  petition  presented  to  the  Court  of  Disputed  Returns  under  the 
proviaions  of  the  Gommoftwealth  Electoral  Act  1902  it  was  declared  that  the 
election  of  one  of  the  three  senators  returned  as  duly  elected  for  South  Aus- 
tralia, in  place  of  those  whose  places  had  become  vacant  by  effluxion  of  time, 
was  void.  The  Parliament  of  South  Australia,  assuming  to  act  under  sec.  15 
of  the  Constitution,  chose  a  person  as  senator  to  fill  the  vacancy,  that 
choice  was  duly  certified,  and  the  person  chosen  sat  and  voted  as  a  senator. 
The  candidate  whose  election  had  been  declared  void  applied  to  the  High 
Court  for  a  writ  of  mandamus  to  compel  the  Governor  to  issue  a  writ  for  a 
popular  election. 

Held,  that  a  mandamus  will  not  lie  to  the  Governor  of  a  State  to  ooropel 
him  to  do  an  act  in  his  capacity  of  Governor. 

The  jurisdiction  in  respect  of  mandamus  conferred  upon  the  High  Court  by 
the  Constitution,  sec.  75,  sub-sec.  v.,  has  not  been  enlarged  by  sec.  33  of  the 
Judiciary  Act  1903. 

• 

Heldt  also,  that  the  question  whether,  under  the  circumstances,  there  was 
or  was  not  a  vacancy  in  the  representation  of  South  Australia  in  the  Senate 
a  question  to  be  decided  by  the  Senate  under  sec.  47  of  the  Constitution. 


Rule  uiai  for  a  writ  of  mandamus  discharged. 
VOL.  IT.  96 
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H.C.  ofA.  Mandamus. 

i9(y7 

This  was  an  application  by  Mr.  Joseph  Vardon  for  a  writ  of 

Thk  King    mandamus  directed  to  the  Governor  of  South  Australia  com- 

The        manding  him  to  cause  a  writ  to  be  issued  for  the  election  of  a 

(iovKRNOR    senator  for  the  State  of  Sou£h  Australia  to  complete  the  repre- 

c)F  THE  State  .a 

OK  South     sentation  of  that  State  in  the  Senate  of  the  Commonwealth.    On 

LSTRALiA.  ^^j^  November  1906  the  Governor  of  South  Australia,  Sir  George 
R.  Le  Hunte,  K.C.M.G.,  caused  a  writ  to  be  issued  for  the  election 
of  three  senators  in  place  of  Sir  Josiah  Symon,  Sir  Kichard  Baker 
and  The  Hon.  Thomas  Playford  whose  term  of  service  would 
expire  on  31st  December  of  that  year,  and  appointed  the  days 
for  nomination,  taking  the  poll,  and  return  of  the  writ  to  be  17Ui 
November  1906,  12th  December  1906,  and  7th  January  1907 
respectively.  Seven  gentlemen,  including  Sir  Josiah  Sjonon, 
Mr.  William  Russell  and  Mr.  Joseph  Vardon  were  duly  nominated, 
and  the  polling  resulted  in  those  three  gentlemen  being  declared 
elected  in  that  order,  and  the  writ  was  returned  endorsed  with  a 
certificate  to  that  effect  by  the  Commonwealth  Electoral  Officer. 
On  15th  February  1907  one  of  the  defeated  candidates,  Mr.  R  P. 
Blundell,  filed  a  petition  in  the  High  Court  as  the  Court  of 
Disputed  Returns  praying  for  a  recount  of  the  ballot-papers,  a 
declaration  that  Mr.  Vardon  was  not  duly  elected,  and  a  declara- 
tion that  Mr.  Crosby,  another  candidate,  or  the  petitioner  was  duly 
elected,  or  in  the  alternative  a  declaration  that  the  election  was 
absolutely  void. 

The  petition  was  heard  before  His  Honor  Mr.  Justice  Bartony 
who  on  1st  June  1907  declared  that  the  election  was  absolutely 
void  in  respect  of  the  return  of  Mr.  Vardon  (1).  Accordingly  on  2nd 
July  the  Governor  forwarded  a  message  to  the  Legislative  Council 
and  Legislative  Assembly  of  the  State  informing  them  that  he 
had  been  notified  of  the  result  of  the  petition,  and  that  a  vacancy 
had  thereby  arisen  in  the  representation  of  the  State  in  the 
Senate.  The  message  went  on  to  state  that  the  Grovernor  was 
advised  that  by  reason  of  the  vacancy  the  place  of  a  senator  had 
become  vacant  before  the  expiration  of  his  term  of  office  within 
the  meaning  of  sec.  15  of  the  Constitution,  and  that  the  vacancy 
must  be  filled  by  the  Houses  of  Parliament  sitting  together 
choosing  a  person  to  hold  the  office  in  accordance  with  the  section. 

(1)  4C.L.R.,  1463. 
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In  pursuance  of  this  message  and  the  standing  orders  of  the  two   H-  ^'  ^'  ^' 

IQ/VT 

Houses  of  Parliament,  the  President  of  the  Council  summoned  the       ^^V 

members  of  the  two  Houses  to  a  joint  sitting  for  the  purpose  of    Thk  King 

electing  a  senator.     On  the  same  day,  3rd  July  1907,  the  Legis-        r^^^ 

lative  Council  passed  resolutions  that  it  disasreed  with  the  advice    Governor 

*^  *^  OF  THK  Stats 

given  to  the  Governor  and  referred  to  in  his  message  to  them,    op  South 

A  n  STRA.LiI  A 

and  that  an  address  be  presented  to  him  conveying  that  resolution.       

A  few  days  afterwards  Mr.  Vardon  presented  to  the  Governor 
a  letter  signed  by  himself  in  which  he  suggested  that  the  proper 
means  of  filling  the  vacancy  was  by  the  issue  of  a  writ  by  the 
Governor  for  the  election  of  a  senator  for  the  State,  and  that  sec. 
15  of  the  Constitution  was  only  intended  to  apply  to  senators 
duly  elected,  and  had  no  relation  to  a  void  election.  To  this  the 
Governor  replied  that,  until  otherwise  advised,  he  must  decline 
to  issue  a  writ  for  a  fresh  election.  On  l()th  July  1907  Mr. 
Vardon  wrote  to  Mr.  Butler,  a  member  of  the  House  of  Assembly 
of  the  State,  a  lettter  in  which  he  stated  his  position  in  regard 
to  the  Senate  election  in  the  following  words : — "  I  am  willing  to 
act  as  a  senator  if  duly  and  properly  elected  as  one.  I  am 
advised  that  the  proper  course  is  a  new  popular  election.  I  must 
leave  the  responsibility  of  acting  or  not  acting  on  your  wish  to 
nominate  me  in  Parliament  entirely  to  yourself.  If  you  do  so 
and  the  result  is  that  I  am  lawfully  made  a  senator  I  will  act 
accordingly."  On  11th  July  the  two  Houses  of  Parliament  were 
summoned,  and  at  a  joint  sitting  elected  Mr.  J.  V.  O'Loughlin  to 
fill  the  vacancy. 

On  12th  July  on  the  motion  of  Sir  John  Dovmer  K.C.  and 
Mr,  Piper  an  order  nisi  for  a  mandamus  to  the  Governor  was 
granted  by  Barton  J.  on  the  ground  that,  the  election  of  senators 
having  been  declared  absolutely  void  in  respect  of  the  return  of 
Mr.  Vardon,  a  new  election  must  be  held,  and  it  was  the  duty  of 
the  Governor  to  cause  a  writ  to  be  issued  for  such  new  election. 
Notice  of  the  order  nisi  was  directed  to  be  given  to  any  person 
who  might  be  chosen  by  the  Houses  of  Parliament  to  fill  the 
vacancy. 

On  the  motion  of  Dr.  Cullen  K.C.  leave  was  given  to  the  Com- 
monwealth to  intervene  on  the  hearing  of  the  motion  to  make 
the  order  absolute. 
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H.  C.  OF  A.  Sir  John  Dovmer  KG.  (Piper  with  him),  for  the  proaecutor, 
^^^^       moved  to  make  the  order  absolute.    The  Commonwealth  should 

The  Kino    not  have  been  allowed  to  intervena     Its  only  interest  in  the  case 

j^'j        is  its  pecuniary  interest  in  the  cost  of  another  election.     The 

GovK^oB    question  as  to  the  representation  of  South  Australia  in  the  Senate 
OF  THK  Stats  *  *^ 

OF  South    affects  that  State  alone.    The  leave  to  intervene  should  therefore 

Australia.    ,  •    j   j 
be  rescmded. 

[Per  Curiam. — It  was  a  matter  for  the  discretion  of  the  Court, 
and  we  think  that  granting  the  leave  was  a  proper  exercise  of 
that  discretion.] 

The  main  question  is  whether  there  is  a  vacancy  within  the 
meaning  of  sec.  15  of  the  Constitution.  If  there  is  not,  then  the 
rule  should  be  made  absolute.  [They  referred  to  sees.  1,  7, 11, 15 
and  47  of  the  Constitution,  and  sees.  197,  sub-sees,  (iv.),  (V.),  (vl), 
and  205,  sub-sec.  (ill.)  of  the  Commonwealth  Electoral  Act  1902.] 
This  is  a  matter  arising  out  of  the  Constitution.  The  High 
Court  has  jurisdiction  to  issue  mandamus  in  such  a  matter  under 
sec.  76  of  the  Constitution,  and  sec.  30  of  the  Judiciary  Act  1903, 
either  by  prerogative  writ,  or  by  special  writ  under  the  Judiciary 
Act  1903. 

Sir  Julian  Salomons  K.C.  and  Rolin,  for  the  Governor  of 
South  Australia.  The  Court  cannot  issue  mandamus  to  the 
Governor  on  the  application  of  the  prosecutor.  The  thing  to  be 
commanded  here  is  not  a  duty  which  the  Governor  owes  to  the 
prosecutor.  It  is  a  public  duty,  and  the  prosecutor  as  a  mere 
elector  has  no  interest  in  the  matter.  Sees.  11  and  12  of  the 
Constitution  do  not  create  any  duty  to  the  individual  electors  of 
a  State.  [They  referred  to  The  Queen  v.  Commissioners  of 
Inland  Revenue ;  In  re  Natlmn  (1) ;  The  King  v.  Arridel  (2). 

[Griffith  C.J. — Undoubtedly  that  is  the  common  law  rule, 
but  motions  for  a  mandamus  to  compel  an  election  are  always 
moved  by  electors.  [He  referred  also  to  High  Court  Procedure 
Rules,  Order  XLI.,  rr.  14  et  seq,] 

Here  the  only  party  aggrieved  is  the  State  of  South  Australia, 
and  the  Attorney-General  for  the  State  is  the  only  person  who 
may  bring  a  suit  on  behalf  of  the  State :  sec.  62  of  the  Con- 

(1)  12  Q.B.D.,  481,  at  p.  470.  (2)  3  C.L.R.,  657,  at  p.  680. 
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stikition.     "Suit"  includes  any  action  or  original  proceeding.  H.  C.  ofA. 

The  prosecutor  is  precluded  now  ^rom  applying  for  a  writ  of  '* 

mandamus.     By  his  letter  of  10th  July  he  agreed  to  take  his  the  Kino 

chance  of  being  chosen  by  the  Houses  of  Pariiament.    He  thereby       rj!^^ 

made  his  election.     [They  referred  to  The  Queen  v.  Lofihouse  (1) ;    ^ovebnob 

^        ^  ^  ^  •'  ^  '^ '  OP  THE  State 

Shortt  on  Mandarmba  and  Prohibition,  1st  ed.,  p.  151.]  of  South 

[Griffith  C.J. — That  rule  applies  to  prohibition,  and  to  a  *    

certain  extent  to  quo  warranto,  but  it  is  very  doubtful  whether 
it  applies  to  mandamus.] 

This  application  is  quo  warranto  in  eflTect.  The  oflSce  is  full, 
and  a  mandamus  ordering  to  fill  the  ofiice  again  would  be  futile. 
This  is  not  a  case  of  a  mere  colourable  election  :  Frost  v.  Mayor 
of  Chester  (2) ;  Rex  v.  Mayor  of  Cambridge  (3) ;  Rex  v.  Bankea 
(4) ;  The  Queen  v.  Secretary  of  State  for  War  (5).  There  was  a 
bond  fide  election  under  sec.  15  of  the  Constitution. 

[HiGGiNS  J.  referred  to  The  King  v.  Trevenen  (6).] 

This  Court  cannot  issue  a  mandamus  to  the  Governor  of  a 
State  to  issue  a  writ  for  an  election.  That  is  a  function  which  he 
exercises  as  a  representative  of  the  Crown.  [They  referred  to 
New  South  Wales  Parliamentary  Handbook.]  The  Crown  will 
not  command  itself. 

The  Governor  is  bound  by  the  terms  of  his  commission  to 
administer  the  law,  and  if  he  continuously  refuses  to  do  so  he 
may  be  indicted  as  an  individual,  or  removed  from  his  position : 
Kentucky  v.  Denniaon  (7) ;  Sutherland  v.  The  Governor  (8) ; 
The  People  v.  Morton  (9) ;  Anson,  Law  and  Custora  of  the  Con- 
ttitution,  2nd  ed.,  vol.  Ii.,  p.  356.  Moreover,  the  issue  of  the  writ 
for  an  election  is  discretionary.  The  section  says  that  he  "  may," 
not  that  he  "  shall,"  do  so. 

[Isaacs  J.  referred  to  Railroad  Company  v.  Hecht  (10). 

HiGGiNS  J.  referred  to  Governor  of  Georgia  v.  Madrazo  (11); 
Atmt,  and  Eng.  Encyc.  of  Laiu,  vol.  vi.,  p.  379.]  ' 

There  cannot  be  a  popular  election  for  one  senator.  There  is 
no  provision  for  it  in  the  Constitution  or  the  Commonwealth 

(1)  L.R.  1  Q.B.,  43.3,  at  p.  440.  (7)  24  How.,  66. 

(2)  6  El.  &  Bl.,  631,  at  p.  539.  (8)  29  Mich.,  320. 

(3)  4  Burr.,  2008.  (9)  156  N.Y.  Rep.,  136. 

(4)  3  Burr..  1452.  (10)  95  U.S.,  168,  at  p.  170. 

(5)  (1891)  2  Q.B.,  326.  (11)  1  Peters,  110,  at  p.  124. 

(6)  2  B.  &  A.,  339. 
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H.C.  ofA.  Electoral  Act  1902.  The  Court  of  Disputed  Returns  had  no  power 

'  *  to  declare  the  election  partly  void.  It  could  either  declare  the  whole 

IH*  Kino  election  void,  or  that  one  or  more  senators  was  or  were  not  duly 

j^^  elected.     It  must,  therefore,  be  taken  here  that  the  declaration 

Governor    was  that  Mr.  Vardon  was  not  duly  elected.     The  result  of  that 
OF  THE  State 
OF  South     declaration  was  that  he  ceased  to  be  a  senator :  sees.  197  (iv.)  (v.) 

AuOTRALiA.  ^^^^^^  2Qg  ^^^  ^£  ^j^^  CommonweaLth  Electoral  Act  1902.  The 
legislature  treats  such  a  case  as  one  in  which  the  term  of  ofBoe 
had  de  facto  begun,  see  May  8  Parliamentary  Practice,  10th  ed., 
p.  631.  If  the  eftect  of  the  judgment  of  the  Court  of  Disputed 
Returns  was  to  make  the  election  void  ah  initio,  as  if  the  seat 
had  never  been  filled,  then  all  Parliamentary  proceedings  that 
were  dependent  upon  the  vote  of  that  senator  are  avoided. 

[Griffith  C.J. — ^There  is  no  way  of  investigating  the  validity 
of  the  proceedings  of  Parliament.] 

At  any  rate,  a  vacancy  arose  after  the  senators'  term  of  office 
had  begun  and  before  its  expiration,  and  sec.  15  of  the  Constitu- 
tion applied.  The  election  of  the  prosecutor  was  not  merely 
colourable  :  The  King  v.  Mayor  of  Colchester  (1).  If  the  petition 
had  not  been  filed  he  would  have  continued  in  his  seat :  See  sees.  13, 
20, 38  and  45  of  the  Constitution.  The  time  for  a  popular  elec- 
tion has  passed.  [They  referred  to  Rochester,  Mayor  of  v.  The 
Queen  (2) ;  In  re  Stafford,  Coroner  for  (3) ;  Maocwell,  Inter- 
pretation of  Statutes,  3rd  ed.,  p  531.]  According  to  the  law  and 
practice  of  Parliament  in  England,  the  office  of  a  member  of  the 
House  of  Commons  is  treated  as  becoming  vacant  if  his  election  is 
avoided  by  the  Court  of  Disputed  Returns :  Stevens  v.  Tillett  (4) ; 
May,  Law  and  Practice  of  Parliament,  10th  ed.,  p.  620 ;  Arison, 
Law  and  Custom  of  the  Constitution,  3rd  ed.,  vol.  L,  p.  162. 

[Griffith  C.J.  referred  to  Rogers  on  Elections,  7th  ed.,  pp.  2, 
354. 

Barton  J.  referred  to  Chanter  v.  Blackwood  (5).] 

If  the  present  difficulty  has  not  been  provided  for  by  the 
Constitution  or  by  Parliament  under  its  constitutional  powers, 
the  English  common  law  as  to  elections  should  apply,  and  the 


(1)  2  T.R.,  259. 

(2)  El.  B.  &  K,  1,024  ;  27  L.J.Q.B., 
45,  434. 


(3)  2  Rum.,  475,  at  p.  483. 

(4)  L.R,  6  C.P.,  147. 

(5)  1  G.L.R.,  39,  121. 
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word  vacancy  should  be  construed  accordingly.      [They  referred  ^'  C.  of  A. 

to  sec.  49  of  the  Constitution.]      The  vacancy  having  now  been  v_^ 

filled  under  sec.  15,  the  only  way  in  which  the  validity  of  the  the  Kino 

election  of  the  new  member  can  be  tested  is  that  provided  by  »j.^g 

sec.  47.  Governor 

OP  THE  State 
At  this  stage  the  High  Court  has  no  power  to  grant  mandamus,     of  South 

though  it  might  possibly  have  power  to  do  so  after  the  decision 
of  the  Senate  had  been  made  known,  if  there  was  a  duty  on  the 
part  of  some  person  amenable  to  mandamus.  The  power  to  in- 
quire into  election  matters  is  not  part  of  the  judicial  power  of  the 
High  Court  as  such,  but  is  given  to  it  as  a  special  tribunal,  and 
can  only  be  exercised  in  respect  of  the  matters  committed  to  it  as 
such  tribunal  by  the  Statute :  Holmes  v.  Angwin  (1).  No  pro- 
vision has  been  made  for  trying  such  questions  as  the  present  in 
the  CommonweaZth  Electoral  Act  1902 ;  sec.  192  of  that  Act  is 
quite  inapplicable. 


CvMen  K.C.,  and  Bavin,  for  the  Attorney-General  for  the 
Commonwealth.  This  is  purely  a  question  of  the  construction  of 
the  Constitution,  which  cannot  be  affected  by  the  Convmonwealth 
Electoral  Act  1902.  The  Constitution  deals  with  vacancies  and 
makes  no  reference  to  voidness  of  electiona  The  term  "  vacancy  " 
must  therefore  be  construed  by  reference  to  the  Constitution 
alone.  The  certificate  of  the  Governor  General  under  sec.  7  is 
primd  fade  valid,  and  the  senator  whose  name  is  certified  holds 
the  ofiSce  until  his  term  expires,  or  his  election  is  declared  void, 
or  he  is  declared  not  to  have  been  duly  elected.  Upon  the  hap- 
pening of  any  of  those  events  a  vsrcancy  arises.  [They  refeiTcd 
to  In  re  Carter  and  Kenderdin^*8  Contraxit  (2) ;  Frost  v.  Mayor 
of  Chester  (3) ;  The  King  v.  Mayor  of  Winchester  (4)  ;  Bowman 
\,Blyth  (5);  Linnett  v.  Connah  (6);  sees.  32,  33,  45  and  47  of 
the  Constitution.] 

[Isaacs  J.  referred  to  In  re  Delgado  (7).] 

The  Court  should  lean  against  construing  the  word  "  may  "  in 
sec.  12  as  mandatory. 


(1)  4C.L.R.,297. 

(2)  (1897)  1  Ch..  776. 

(3)  5  Bl.  &  Bl.,  531  ;  25  L.  J.Q.B.,  61. 

(4)  7  A.  &  E.,  215. 


(5)  7  El.  &B1.,26;  26L.J.M.C.,  57. 

(6)  (1902)  St.  R.  Qd.,  104. 

(7)  140  U.S.,  586. 
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H.  C.  OF  A.       [Gbiffith  C.J. — It  is  questionable  whether  it  is  necessary  to 
^       decide  that  in  this  case.] 

Tbs  Kino 

Thb  '^^^  John  Downer  K.C.  and  Piper  in  support  of  the  rule.    If 

OovRu^oR    gee   15  applies  to   this  case   the   consequence   is  that,  on  the 

OF  THK  9tATK  .  *.  .  i?     ifi 

OF  South    retirement  of  senators  at  the  expiration  of  their  term  of  office, 

'  the  places  of  those  elected  to  fill  the  vacancy  may  be  avoided 

owing  to  the  default  of  officers  over  whom  neither  the  State  nor 
the  candidates  have  control,  and  the  election  of  senators  taken 
away  from  the  people  and  given  to  the  State  Parliament,  where 
the  result  will  depend  upon  the  state  of  parties.  The  language 
must  be  very  strong  and  clear  before  the  Court  will  so  construe 
the  section.  The  context  shows  that  the  vacancies  there  referred 
to  are  casual  or  interim  vacancies  arising  in  the  places  of 
senators  who  had  been  duly  elected.  But  there  never  had  been 
an  election  as  to  this  particular  place,  and  it  must  be  deemed  to 
have  never  been  filled.  [They  referred  to  Rogers  on  Elections^ 
13th  ed.,  p.  241 ;  May ,  Parliamentary  Practice,  11th  ed.,  pp. 
631,644;  Ex  parte  Siebold  (1).] 

It  was  the  duty  of  the  Governor  under  the  Constitution  to 
issue  a  new  writ  for  the  election  of  a  senator  by  the  people.  This 
Court  has  jurisdiction  to  issue  a  mandamus  to  compel  him  to  do 
so.  The  Governor  is  not  the  Crown  except  to  the  extent  of  his 
instructions,  and  when  acting  under  them.  He  has  no  absolute 
immunity  from  being  sued.  If  he  is  sued  he  may  plead  that  the 
act  or  omission  complained  of  was  done  or  omitted  in  the  exercise 
of  his  office,  that  it  was  an  act  of  State,  and  it  is  then  for  the 
Coui't  to  inquire  whether  as  a  matter  of  fact  and  law  that  defence 
has  been  made  out  If  it  is  not  made  out  he  is  liable  in  the  same 
way  and  to  the  same  extent  as  any  other  individual  would  be  if 
the  duty  in  question  had  been  imposed  on  him:  Mxisgrave  v.  Ptdido 
(2).  The  Governor  is  no  part  of  the  Commonwealth  Grovemment- 
He  is  a  public  officer  having  certain  duties  imposed  upon  him 
by  the  Constitution  to  perform  in  the  Commonwealth.  If  the 
duty  is  improperly  performed  the  Governor  is  clearly  amenable 
to  the  jurisdiction  of  the  High  Court,  and  there  is  no  reason  on 

(1)  100  U.S.,  371.  (2)  5  App.  Cas.,  102. 
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principle  why  he  should  not  be  amenable  to  its  jurisdiction  if  he  H.  C.  of  A 
omits  to  perform  the  duty.      The  King  can  compel  the  perform- 

ance  of  any  statutory  duty  by  mandamus.   [They  referred  to  The  the  Kino 
QyLeen  v.  Lords  Conimisaionera  of  the  Treasury  (1).]  f^^ 

[Isaacs  J.  referred  to  Nireaha  Tamaki  v.  Baker  (2).]  Govkenor 

OF  THE  State 

The  Governor  is  the  persona  designata  to  perform  the  duty,  op  South 
and  he  is  described  as  the  Governor  merely  in  order  to  indicate  "™^^* 
the  person.  [They  referred  to  Holmes  v.  Angwin  (3) ;  The  King 
V.  AmdeL  (4).]  He  does  not  perform  the  duty  as  Governor  under 
his  Commission,  and  his  acts  or  omissions  in  regard  to  it  can 
never  be  acts  of  State.  They  can  only  be  justified  under  the 
Constitution.  The  position  is  not  affected  by  the  fact  that  the 
general  words  of  the  Governor's  instructions  may  cover  this 
particular  duty.  In  this  case  he  is  not  described  as  the  Governor 
in  Council,  though  the  Constitution  expressly  recognizes  the  dis- 
tinction between  a  Governor  simply  and  a  Governor  acting  with 
the  advice  of  the  Executive  Council.  The  context  requires  that 
the  word  "  may  "  should  be  read  as  "  shall."  It  is  imperatively 
enacted  that  the  Senate  shall  be  constituted  in  the  manner 
prescribed,  and  all  things  necessary  for  its  constitution  must  be 
done  by  those  upon  whom  the  duty  is  imposed,  whatever  may  be 
the  form  in  which  the  duty  is  stated.  If  the  duty  cannot  be 
enforced  by  the  High  Court  the  Constitution  will  become 
ineffective.  [They  referred  to  Judiciary  Act  1903,  sees.  30,  33, 
and  the  Constitution,  sees.  76,  77;  Marhury  v.  Madison  (5); 
Martin  v.  Hunter's  L€ssee\6).'\  The  argument  that  the  King, 
as  represented  by  the  Commonwealth,  cannot  proceed  against  the 
King  as  represented  by  the  State  was  rejected  in  Municipal 
CownciL  of  Sydney  v.  Commonwealth  (7).  The  Governor  is  not 
spoken  of  here  as  the  agent  of  the  Crown  as  represented  by  the 
State,  nor  are  the  States  dealt  with  as  clothed  with  sovereignty. 
They  are,  for  the  purpose  of  elections,  mere  geographical  divisions, 
and  for  convenience  the  Governor  of  each  State  is  selected  as  the  ^ 

officer  to  do  certain  acts  in  that  State. 

As  to  the  question  of  vacancy,  the  seat  may  have  been  full  in  a 

(1)  16  Q.B.,  357  ;  20  L.J.Q.B..  306.  (5)  1  Cranch,  137. 

(2)  (1901)  A.C.,  561,  at  pp.  575,  576.  (6)  1  Vyheat.,  304. 

(3)  4  C.L.R.,  297.  17)  1  C.L.R.,  208. 

(4)  3G.L.R.,557. 
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H.  C.  OF  A.  certain  sense  for  some  purposes,  but  it  does  not  follow  that  when 

^*^7.  ^jjg  election  has  been  avoided  the  place  is  to  be  deemed  to  have 

ThbKing  ^®°  filled  for  the  purpose  of  sec.  16.     The  reference  in  that 

^^'  section  to  the  seat  becoming  vacant  should  be  construed  in  the 

Gk>y]ERNOR   same  sense  as  in  sees.  19,  20  and  45.     Sees.  13  and  15  provide 
ov  THK  Stat  IS 
OF  South     the  code  for  dealing  with  vacancies  arising  after  a  proper  election, 

the  former  at  the  expiration  of  the  term  of  service,  and  the  latter 
before  such  expiration.     It  is  straining  the  language  to  apply  see. 
15  to  the  case  of  a  vacancy  which  has  never  been  properly  filled. 
Quo  warranto  is  not  the  appropriate  remedy  because  such  a  writ 
will  not  go  to  a  member  of  Parliament,  and  the  place  is  not  now  fcdl, 
0*Loughlin  having  no  colour  of  title :  Reg.  v.  Mayor  of  Bangor 
(1);  Rex  V.  Mayor  of  Cambridge  {^)\  Re  Borough  of  Bossvng 
(Tintagel)  (3).     This  Court  cannot  inquire  into  or  notice  the  fact 
that  O'Loughlin  is  taking  part  in  the  proceedings  of  the  Senate,  the 
status  conferred  upon  him  by  the  Senate,  or  the  reasons  or  inten- 
tions of  the  Senate  in  admitting  him.   It  must  be  assumed  that  the 
Senate  will  admit  a  man  who  has  a  lawful  title  to  sit.     The  minis- 
terial duties  of  officers  in  regard  to  elections  must  be  performed 
without  speculation  as  to  consequences.     The  Senate  has  no  power 
to  compel  the  Governor,  though  this  Court  has.     To  compel  him 
would  not  be  any  interference  with  Parliament,  but  rather  aiding 
it  in  securing  its  due  constitution.     [They  referred  to  StockdaU 
V.  Hanaa/rd  (4) ;  Bradlaugh  v.  Gosaett  (5) ;  Harford  v.  Lindcey 

(6).] 

•  Cur.  adv.  vnU. 

The  judgment  of  the  Court  was  read  by 

Barton  J.  This  is  an  application  on  behalf  of  an  elector  of 
the  State  of  South  Australia  for  a  prerogative  writ  of  mandamus 
addressed  to  the  Governor  of  that  State,  commanding  him  to 
cause  a  writ  to  be  issued  for  the  election  of  a  senator  to  fill  a 
vacancy,  which  undoubtedly  occurred,  and  which  it  is  alleged 
has  not  been  filled.  The  material  facts  are  as  follows  : — At  the 
end  of  the  year  1906  the  places  of  three  of  the  senators  for 

(1)  18  Q.6.D.,  349  ;  s.c.  on  appeal             (4)  9  A.  &  E.,  1,  at  p.  118. 
13  App.  Cas.,  241.  (5)  12  Q.B.D.,  271. 

(2)  4  Burr.,  2008.  (6)  (1899)  1  Q.B..  852. 

(3)  2Stra„  1003. 
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South  Australia  became  vacant  by  effluxion  of  time  under  the   H-  C-  ®'  ^• 

•  1907 

provisions  of  sec.  13  of  the  Constitution.      An  election  was  held       ^^^^ 

in  due  course,  and  three  persons  were  returned  as  duly  elected,  thk  Kino 

Upon  a  petition  presented   to  the  Court  of  Disputed  Returns  .   ^^'^ 

under  the  provisions  of  the  CorrmumweaLth  Electoral  Act  1902  it  tJovEBNOR 

*^  ^  ^  OP  THK  StATB 

was  declared  that  the  election  was  void  so  far  as  regarded  one     of  South 

of  them.     Thereupon  both  Houses  of  the  Parliament  of  South       

Australia,  assuming  to  act  under  the  provisions  of  sec.  15  of  the 
Constitution,  sat  together  and  chose  a  person  to  hold  the  place  of 
the  senator  whose  place  had  become  vacant,  this  choice  was 
certified  by  the  Governor,  and  the  person  so  chosen  has  since  sat 
and  voted  as  a  senator.  The  applicant  contends  that  the  case 
was  not  within  sec.  15,  and  that  the  attempted  choice  of  the 
Houses  of  Parliament  was  a  mere  nullity.  He  maintains  that 
when  the  election  of  a  senator  elected  at  a  popular  election 
becomes  ineffective  for  any  reason,  a  new  popular  election  must 
be  held,  for  which  purpose  the  Governor  of  the  State  is  bound  to 
cause  a  writ  to  be  issued,  and  that  the  performance  of  this  duty 
may  be  enforced  by  mandamus. 

The  respondent  contends  that  sec.  15  applies  to  all  cases  in 
which  there  has  been  an  election  de  facto,  and  that  in  such  a 
case  every  person  returned  has  a  term  of  service,  which  may 
expire  with  the  declaration  of  the  Court  of  Disputed  Returns 
that  he  was  not  duly  elected.  He  says  that,  since  challengeable 
elections  become  imchallengeable  at  the  expiration  of  the  time 
allowed  for  petitioning,  an  irregular  election  is  voidable  and  not 
void,  and  that  the  words  "  the  place  of  a  Senator "  in  sec.  15 
consequently  mean  the  place  de  facto  occupied,  whether  de  jure, 
or  not. 

It  is  necessary  to  refer  to  some  of  the  provisions  of  the 
Constitution  in  detail.  Sec.  7  of  the  Constitution  provides  that 
"  the  Senate  shall  be  composed  of  senators  for  each  State  directly 
chosen  by  the  people  of  the  State,  voting  ...  as  one  electorate." 
They  are  to  be  chosen  for  a  term  of  six  years,  and  the  names  of 
the  senators  chosen  for  each  State  are  to  be  certified  by  the 
Governor  of  the  State  to  the  Governor  General.  Sec.  9  authorizes 
the  State  Parliament  to  make  laws  for  determining  the  time  and 
place  of  elections  for  the  Senate.     Sec.  11  provides  that  "the 
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H.  C.  OP  A.  Senate  may  proceed  to  the  despatch  of  business,  notwithstanding 

the  failure  of  any  State  to  provide  for  its  representation  in  the 

The  Kino    Senate."     This  phrase  seems  to  suggest  primd  facie  that  the 

Thb        ^ioiDig  of  all  things  necessary  for  giving  the  State  its  i-epresenta- 

GovKRNOR   tion  in  the  Senate  is  entrusted  to  the  State  itself,  an  idea  which 
or  THK  State  .  ,       • 

OF  South    is  emphasized  by  the  provisions  of  sec.  9  just  quoted-    Sec  12 

■  provides  that  "  the  Governor  of  any  State  may  cause  writs  to 

be  issued  for  elections  of  senators   for  the   State."     This,  of 

course,  means  in  any  case  in  which  the  choice  of  a  senator  is 

under  the  Constitution  to  be  made  by  popular  election. 

Sec.  13  provides  that  "  the  term  of  service  of  a  senator  chosen 
in  ordinary  rotation  shall  be  taken  to  begin  on  the  first  day  of 
January  following  his  election  "  (except  in  certain  cases  not  now 
material).  It  was  suggested  that  this  provision  is  inconsistent  with 
an  election  being  held  after  the  first  of  January  to  fill  vacancies 
which  ought  to  have  been  filled  at  an  election  held  before  that 
day,  but  we  do  not  think  that  there  is  anything  in  this  point  K 
the  election  ought  now  to  be  held,  it  should,  we  think,  be  taken 
to  be  held  nunc  pro  tunc  for  all  pui^poses.  Otherwise  the  main 
purpose  of  securing  a  regular  rotation  of  senators  would  be 
frustrated. 

Sec.  15  provides  that  "  if  the  place  of  a  senator  becomes  vacant 
before  the  expiration  of  his  term  of  service,  the  Houses  of  Parlia- 
ment of  the  State  for  which  he  was  chosen  shall,  sitting  and 
voting  together,  choose  a  person  to  hold  the  place  until  the 
expiration  of  the  term,  or  until  the  election  of  a  successor "  as 
prescribed.  If  the  State  Parliament  is  not  in  Session  the 
Governor  of  the  State  in  Council  may  appoint  a  person  to  hold 
the  place  of  senator  temporarily.  In  either  case  the  name  of  the 
person  chosen  or  appointed  is  to  be  certified  by  the  Governor  of 
the  State  to  tlie  Governor  General. 

Sec.  19  provides  for  the  vacation  of  a  seat  in  the  Senate  by 
resignation,  and  sec.  20  for  the  vacation  of  a  seat  by  continued 
absence  without  permission. 

Sec.  45  provides  for  the  vacation  of  the  seat  of  senator  upon 
the  arising  of  certain  disqualifications. 

Sec.  47  prescribes  that  "  until  the  Parliament  otherwise  pro- 
vides, any  question  respecting  the  qualification  of  a  senator  or  of 
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a  member  of  the  House  of  Representatives,  or  respecting  a  vacancy  ^'  C.  of  a. 

in  either  House  of  the  Parliament,  and  any  question  of  a  disputed  s^.^ 

election  to  either  House,  shall  be  determined  by  the  House  in  thb  King 

which  the  question  arises."  rp^. 

Sec.  21  provides  that  whenever  a  vacancy  happens  in  the  Senate    Governor 
*  .^        J.  X  QP  .j,gg  State 

it  shall  be  notified  by  the  President  or  by  the  Governor  General    of  South 

to  the  Governor  of  the  State  in  the  representation  of  which  the       

vacancy  has  happened.  It  was  not  disputed  in  argument  that  a 
vacancy,  occurring  in  consequence  of  a  declaration  under  sec.  47 
that  a  senator  was  not  duly  elected,  would  be  a  vacancy  within 
the  meaning  of  sec.  21. 

In  execution  of  the  power  conferred  by  sec,  47,  the  Common^ 
wealth  Electoral  Act  1902  provided  that  the  Court  of  Disputed 
Returns  may  declare  that  a  senator  who  has  been  returned  as 
elected  was  not  duly  elected,  or  that  an  election  was  absolutely 
void  (sec.  197).  It  also  provided  (sec.  205,  sub-sec.  lu.),  that  if 
the  Court  declares  that  the  election  is  absolutely  void  a  fresh 
election  shall  be  held. 

It  is  clear,  however,  that  when  a  vacancy  occurs  in  the  Senate 
it  must  be  filled  in  the  manner  prescribed  by  the  Constitution, 
whatever  that  may  be,  and  that  the  Parliament  cannot  by  any 
Statute  make  any  valid  provision  to  the  contrary.  It  is  equally 
clear  that  the  Senate  could  not  by  any  exercise  of  its  powers 
under  sec.  47  aflect  the  question  of  the  proper  mode  of  filling 
a  vacancy,  and  that  the  powers  of  the  Court  of  Disputed  Returns 
are  not  more  extensive.  In  the  present  case,  as  already  stated, 
the  decision  of  the  Court  was  that  the  election  was  void  as 
regarded  one  of  the  senators  returned.  Its  validity  as  regarded 
the  other  two  was  not  impeached.  The  Court  did  not,  therefore, 
in  fact,  declare  the  election,  i.e.,  the  election  held  under  the  writ 
commanding  the  election  of  three  senators,  to  be  wholly  void. 
We  think  the  form  of  the  order  is  quite  immaterial.  The  only 
relevant  fact  is  that  the  attempted  choice  of  one  of  the  three 
senators,  who  ought  under  sec.  7  to  have  been  directly  chosen  by 
the  people,  was  ineffectual.  There  is  no  doubt  then  that  there 
was  a  va.cancy  within  the  meaning  of  sec.  21.  Was  it  a  vacancy 
within  the  meaning  of  sec.  15  ?    And,  if  not,  has  this  Court  any 
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H.  C.  OF  A.  and  what  jurisdiction  to  i-ectify  the  alleged  mistake  in  the  mode 

^ ''        of  choosing  by  the  issue  of  a  mandamus  to  the  Governor  ? 

The  King        The  learned  counsel  for  the  Governor  of  South  Australia  eon- 

The        ^^^  that,  whatever  may  be  the  proper  mode  of  choosing  a  senator 

Governor    under  the  circumstances,  a  mandamus  will  not  lie  against  the 
OF  THE  State  ° 

OF  South    Governor.    The  counsel  for  the  Commonwealth  (the  intervenants) 

•Attstrai  f  a 

■   further  contend  that  no  mistake  has  been  made.     We  think  that 

we  are  bound  first  to  consider  the  objection  to  the  jurisdiction  of 
the  Court. 

The  answer  to  the  question  thus  raised  for  decision  depends 
upon  the  nature  of  the  functions  and  duties  of  the  Governor  of 
a  State  under  the  Constitution  with  respect  to  the  election  of 
senators.  The  formal  functions  and  duties  of  the  Governor  are, 
as  already  pointed  out,  (1)  to  cause  writs  to  be  issued  for  the 
election  of  senators  (sec.  12) ;  (2)  to  certify  to  the  Governor 
General  the  names  of  senators  elected,  chosen,  or  appointed  (sees. 
7,  15) ;  and  (3)  to  receive  notification  of  vacancies  in  the  office  of 
senator  (sec.  21).  The  object  of  the  notification  required  by  sea 
21  is  obviously  to  inform  the  State,  jtta  State,  of  the  vacancy,  so 
that  the  State  may  do  what  it  thinks  necessary  in  accordance 
with  the  C!onstitution  to  complete  its  representation  in  the  Senate. 
The  Governor,  as  the  officiating  Constitutional  Head  of  the  State, 
is  accordingly  named  as  the  person  to  whom  the  notification  is  to 
be  given,  and  the  notification  must  be  regarded  as  addressed  to 
him  in  that  capacity.  So,  in  certifying  to  the  Governor  General 
the  names  of  the  senators  elected,  chosen,  or  appointed  the 
Governor  must  be  regarded  as  acting  in  the  capacity  of  the  Con- 
stitutional Head  of  the  State,  being  in  that  capacity  the  proper 
channel  of  communication  with  the  officiating  Constitutional 
Head  of  the  Commonwealth,  the  Governor  General.  We  think 
that  he  must  be  regarded  as  acting  in  the  same  capacity  when 
discharging  the  function  of  issuing  a  writ  for  the  election  of 
senators  under  sec.  12.  For  the  purposes  of  the  present  inquiry 
the  case  may  be  considered  as  if  the  Governor  had  omitted  to 
issue  a  writ  for  the  election  of  three  senators  to  fill  vacancies 
occurring  by  effluxion  of  time.  We  will  assume,  without  deciding, 
that  sec.  12  imposes  a  duty  upon  the  Governor  to  issue  a  writ  in 
such  a  case.     But  the  question  remains :  To  whom  does  he  owe 
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this  duty  ?  A  somewhat  analogous  duty  is  cast  upon  the  State  H.  C.  of  a. 
Governors  under  the  Constitutions  of  the  States,  all  of  which 
provide  that  upon  a  dissolution  of  the  Houses  of  Assembly  the  xhb  Kino 
writs  for  a  general  election  are  to  be  issued  by  the  Governor.  J^- 
It  has  never  been  suggested  that  if  the  Governor  failed  to  issue  Governor 
the  writs  a  mandamus  would  lie  from  a  State  Court  to  compel  of  South 
him  to  do  so.  There  is,  of  course,  a  remedy  in  such  a  case  but  it 
is  to  be  sought  from  the  direct  intervention  of  the  Sovereign  and 
not  by  recourse  to  a  Court  of  law.  The  case  of  an  election  to  the 
Senate  is  not  quite  analogous.  It  is  conceivable  that  the 
Executive  Government  of  a  State  for  the  time  being  might  desire 
that  no  senator  should  be  chosen  to  fill  a  particular  vacancy.  If 
they  advised  the  Governor  to  abstain  from  taking  any  action  to 
fill  it,  and  refused  to  afford  him  the  necessary  administrative 
facilities,  and  he  accordingly  did  nothing,  it  may  be  that  he 
would  have  failed  in  his  duty.  But,  if  so,  it  is  clear  that  the 
duty  would  be  one  which  he  owed  to  the  State  collectively.  It 
is  not  easy  to  see  how,  in  such  a  case,  he  could  perform  this  duty 
without  dismissing  his  Ministers  and  finding  others,  and  that 
power  is  manifestly  one  the  exercise  of  which  could  not  be  re- 
viewed by  any  authority  but  the  Sovereign.  The  duty,  therefore, 
is  one  of  the  duties  which  the  Constitutional  Head  of  a  State 
owes  to  the  State  (and  in  the  case  of  a  Governor,  but  in  a 
slightly  different  sense,  to  the  Sovereign),  and  its  performance 
must  be  enforced  in  the  manner  appropriate  to  the  case  of  such 
duties.  Instances  of  such  duties — duties  of  imperfect  obligation 
—are  familiar  to  students  of  Constitutional  Law. 

It  follows  from  what  we  have  said  with  regard  to  the  election 
of  senators  that,  although  the  Governor  is  the  person  designated 
to  bring  into  operation  certain  provisions  of  the  Constitution 
which  ought  to  be  brought  into  operation,  and  which  cannot  be 
brought  into  operation  without  his  action,  he  cannot  be  regarded 
quotid  tioc  as  an  officer  of  the  Commonwealth.  The  States  are 
not  subordinate  to  the  Commonwealth,  and  the  Commonwealth 
Judiciary  cannot  command  the  Constitutional  Head  of  a  State  to 
do  in  that  capacity  an  act  which  is  primarily  a  State  function. 
If,  indeed,  this  Court  could  in  any  case  undertake  to  command 
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H.  c.  or  A.  the  necessary  steps  to  be  taken  to  secure  the  full  repreeentatioa 

^__^       of  a  State  in  the  Senate,  it  is  not  easy  to  see  why  its  authority 

Ths  Kino    should  be  limited  to  the  case  when  the  mode  of  choice  alleged  to  be 

The        appropriate  is  a  popular  election.     There  are  in  fact  three  modes 

GovKRNOR   in  which  the  place  of  a  senator  may  be  filled — popular  election, 

OF  South     choice  by  both  Houses  of  Parliament,  and  appointment  by  the 

Australia.    aQyemor  with  the  advice  of  the  Executive  CounciL    In  a  case 

where  the  choice  ought  to  be  made  by  both  Houses  of  Parliament 

it  is  quite  clear  that  this  Court  could  not  command  those  Houses 

to  meet  and  choose  a  senator,  and  it  would  be  immaterial  whether 

a  writ  had  or  had  not  been  issued  by  the  Governor  for  holding  a 

popular  election.     It  is  equally  clear  that  the  Govemer  could  not 

be  commanded  to  do  an  act  which  he  can  only  do  with  the  advice 

of  the  Executive  CounciL    As,  therefore,  this  Court  would  have 

no  authority  to  correct  by  mandamus  a  mistake  of  one  kind  as  to 

the  mode  of  choice,  it  seems  clear  that  it  was  not  intended  to  have 

authority  to  interfere  by  mandamus  in  such  matters  at  all 

Apart  from  these  considerations  we  think  that  a  mandamus 
will  not  lie  to  the  Governor  of  a  State  to  compel  him  to  do  an 
act  in  his  capacity  of  Governor.  There  is,  of  course,  no  British 
precedent  for  such  a  writ.  Reference  was  made  in  argument  to 
the  cases  in  which  it  has  been  held  that  an  action  will  lie  against 
a  colonial  Governor  for  wrongful  acts  done  by  him.  But  it  by 
no  means  follows  that,  because  a  Governor  is  liable  to  an  action 
for  a  wrongful  act  done  by  him  to  the  prejudice  of  an  individual, 
he  is  liable  to  be  commanded  by  mandamus  to  repair  an  omission 
to  do  a  lawful  act. 

It  is  settled  law  that  a  mandamus  will  not  lie  against  an 
officer  of  the  Crown  to  compel  him  to  do  an  act  which  he  ought 
to  do  as  agent  for  the  Crown,  unless  he  also  owes  a  separate 
duty  to  the  individual  seeking  the  remedy.  We  do  not  think 
that  the  Governor  of  a  State  in  the  issuing  of  a  writ  for 
the  election  of  senators  is  acting  as  agent  for  the  Sovereign 
in  this  sense,  since  the  duty  imposed  by  the  Constitution  is 
imposed  by  Statute  law  and  not  by  delegation  from  the  Sover- 
eign himself.  But,  as  already  pointed  out,  it  is  a  duty  cast 
upon  him  as  Head  of  the  State.     And  the  same  reasons  which 
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V. 

The 
Governor 


prevent  a  Court  of  law  from  ordering  the  Sovereign  to  perform  a   H.  C.  of  A. 
constitutional  duty  are  applicable  to  a  case  where  it  is  alleged  *' 

that  the  Constitutional  Head  of  a  State  has  by  his  omission    thk  King 
failed  in  the  performance  of  a  duty  imposed  on  him  as  such 
Head  of  the  State. 

m,  .  .    .     1  T  I.  11  ^^  '***  State 

This  argument  is  independent  of  that  arising  upon  the  language     of  South 

of  sec  75  of  the  Constitution.     But  in  our  opinion  the  Governor       [ 

of  a  State  is  not,  so  far  as  regards  the  matter  now  in  question,  an 
officer  of  the  Commonwealth  within  the  meaning  of  the  section. 
Nor  do  we  think  that  the  Judiciary  Act  has  enlarged  the 
jurisdiction  of  the  Court  in  this  respect. 

For  these  reasons  we  hold  that  the  application  faila 
We  refrain  from  expressing  any  opinion  upon  the  other 
important  and  difficult  question  which  the  applicant  desires  to 
have  decided.  It  seems  to  be  clear  that  the  question  whether 
there  is  or  is  not  now  a  vacancy  in  the  representation  of  South 
Australia  in  the  Senate  is  one  of  the  questions  to  be  decided  by 
the  Senate  under  sec.  47  "  unless  the  Parliament  otherwise  pro- 
vides." Parliament  can,  no  doubt,  confer  authority  to  decide 
3uch  a  question  upon  this  Court,  whether  as  a  Court  of  Disputed 
Returns  or  otherwise.  But  until  the  question  is  regularly  raised 
for  decision  we  reserve  our  opinion  upon  it. 

Rvle  nisi  for  a  mandaonvs  discharged  vnth 
costs  against  the  applicant  hUer- 
venants  to  bear  their  own  costs. 

Solicitor,  for  the  applicant,  P.  R.  Stow,  Adelaide,  by  Minter, 
Simpson  <fe  Co,,  Sydney. 

Solicitors,  for  the  respondent,  Tlie  Crown  Solicitor  for  South 
Australia;  The  Crown  Solicitor  for  the  Commontoealth, 

C.  A.  W. 


i; 


*  * 
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't 
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H.  C.  OF  A. 
1907. 

Brisbane, 
May  1,  2,  3. 


Griffith  C.  J., 
Ixaaos  and 
lliggins  J  J. 


Sydney, 

JiUy2dy  30, 
31; 

Anq,  1,  19. 


Crtfflth  C.J., 

Barton, 

O'Connor, 

Iiiaacsand 

Ili^ns  JJ. 


Inaolveney — Secmity  giveti  aver  properly  of  dtblor  for  ftdvanotB — ImmAveney  Ad 
1874  {QdL)  (38  Vict,  No.  5),  9ecB.  107,  108,  109,  112,  113,  lAX^—AhUUy  to  pay 
'*  debta  CM  they  become  due  **  from  hU  own  immeye — "  ReammahU  and  mficieMl 
eonndercUion  given  at  iht  time  *' — *'  Oood  faith  " — Debits  liqtddaUd  and  com- 
tiugtni  liahililies — AttteUt^  rtalizabU  property,  credit — Bills  of  Sale  Act  1891 
(Qd,),  MC.  4 — l^rtte  eUUement  of  cownderalion — Secrtt  dtfeasanee. 

Where  the  Talidity  of  a  conveyance  by  a  debtor  to  a  creditor  is  qaettioned 
under  the  Insolvency  Act  1874  (Qd.),  the  words  in  aeca.  107  and  108,  "nnable 
to  pay  his  debts  as  they  become  due  from  his  own  moneys,'*  mean  that  the 
debtor  miut  at  the  time  in  qaestion  have  had  sufficient  cash  in  hand  or  beso 
able  to  obtain,  by  sale  or  pledge  of  his  available  assets,  command  of  soflScient 
money  to  satisfy  all  debts  that  wem  anticipated  to  fall  due  and  become 
ascertained  in  the  reasonably  immediate  future. 

Held,  per  Ouriam  {Higgins  J.  dissenting). — **  I>ebts  "  in  the  alMve  sectioot 
include  any  liabilities  that  would  have  been  provable  in  insolvency  if  the 
debtor  had  been  adjudicated  insolvent  at  the  time  in  question. 

Under  sec.  108  the  words  **  reasonable  and  sufficient  consideration"  require 
that  the  debtor  shall,  in  return  for  the  property  conveyed  or  pledged,  receive 
from  the  creditor  such  consideration  in  money  or  realizable  value  as  will 
make  up  to  his  estate  substantially  what  the  conveyance  or  pledge  hai  takeo 
from  it. 

Under  sec.  109,  the  words  "  in  good  faith  "  mean  that  the  creditor  taking 
a  conveyance  or  security  from  the  debtor  must  prove  that  he  took  without 
knowing,  or  being  put  upon  inquiry  which  would  disclose,  that  the  ooovef  • 
ance  or  security  taken  would  or  might  defeat  the  claims  of  other  creditora 

R.  on  7th  July  1905,  being  in  need  of  money  to  pay  wages  to  the  minen  in 
his  colliery,  applied  for  an  advance  from  the  A.  Bank,  which  had  fioaooed 
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him  for  some  years,  and  the  manager  whereof  was   familiar  with  all  his  If.  G.  of  A. 

al5un.     The  bank  made  him  an  advance  of  £937i  and  took  a  security  for  an  1907. 

amount  comprising  that  sum  and  an  old  overdraft  of  £954.     This,  with  a  ^— v^ 

further  advance  of  about  £200  which  was  contemplated,  but  not  stipulated  .  ^^^,^c,. 

A  (J S^TILAIjASIA 

for,  would,  it  was  stated,  have  been  a  full  advance  upon  the  assets  assigned,  t;. 

stated  as  worth  £4,800.  At  that  time  R.  had  other  assets,  including  book  Hall. 
debts  worth  £1,250,  and  furniture,  an  office,  and  small  allotments  of  land, 
worth  £350  in  all ;  and  there  were  debts  then  due  of  £450  and  other  debts 
soon  accruing  due  of  £600.  In  August  a  further  sum  of  about  £200  would 
fall  due  for  current  wages.  Besides  these  assets  R.  was  conducting  a  colliery 
business  at  a  slight  profit,  and  had  a  claim  against  P.  for  £1,800  as 
balanoe  of  purchase  money  of  a  ship,  which,  however,  had  since  March  1905 
been  the  subject  of  an  action  by  P.  against  R.  The  action  resulted  in  August 
1905  in  a  jadginent  against  R.  for  the  rescission  of  the  sale,  the  repayment  of 
£700  deposit  of  purchase  money,  and  the  payment  of  damages  and  costs 
amounting  to  over  £1,500.     R.  then  presented  a  petition  for  liquidation. 

Htldy  per  Curiam  {fliggins  J.  dissenting),  that  the  security  given  to  the 
bank  was  invalid  under  sees.  108  and  109  of  the  Insolvency  Act  1874  (Qd.); 
that  the  debtor  at  the  time  of  giving  the  security  was  unable  to  pay  his  debts 
as  they  became  due  out  of  his  own  moneys,  and  flid  not  obtain  a  reasonable 
and  sufficient  consideration ;  and  that  the  bank  did  not  take  the  security  in 
good  faith. 

Per  Higgiwi  J.  :— The  word  *'  debts"  in  sees.  107 and  108,  in  the  expression 
"  unable  to  pay  his  debts  as  they  become  due  from  his  own  moneys,*'  does  not 
include  contingent  or  other  mere  liabilities,  but  meaus  debts  in  the  ordinary 
commercial  and  legal  sense,  whether  payable  presently  or  in  the  future. 

The  words  in  sec.  108,  requiring  for  the  validity  of  a  dealing  before  insol- 
vency "  a  reasonable  and  sufficient  consideration  given  at  the  time,"  do  not, 
as  applied  to  a  security  given  by  the  insolvent,  mean  that  the  present  advance 
must  be  equal,  or  nearly  equal,  or  equivalent,  or  nearly  equivalent,  in  amount 
to  the  amount  secured.  The  object  of  the  section  was  to  prevent  the  favouring 
of  certain  creditors  at  the  expense  of  the  others.  The  test  is,  was  the  dealing 
a  true  bargain,  each  of  the  parties  straining  for  his  own  benefit.  On  the 
facts,  the  trustee  has  not  satisfied  the  burden  of  proof  by  showing  that  on 
the  7th  and  8th  July  R.  was  unable  to  pay  his  debts. 

.Judgment  of  Real  3,  :  In  re  Robertwn  ;  Ex  parte  HaU^  1907  St.  R.  Qd., 
76,  affirmed. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  Queensland. 

The  trustee  in  insolvency  of  the  estate  of  James  Robertson 
moved  the  Insolvency  Court  to  set  aside  certain  securities  given 
by  the  insolvent  to  the  appellant  bank  as  invalidated  by  sees. 
107, 108,  and  109  of  the  Insolve^icy  Act  1874  and  the  BiUa  of 
Sale  Act  1891,  sec.  4. 
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H.  C.  OF  A.       The  sections  of  the  Inmlveiuyy   Act,  and   the  circnmstanoes 

under  which  the  debtor  gave  the  securities  to  the  appellant  bank. 

Bask  of     are  fully  set  out  in  the  judgments. 

ArsT^LAsiA       Yn  the  Insolvency  Court  Real  J.  declared  the  securities  invalid. 

Hall.       liolding  that  the  requirement  of  sec.  108  that  the  debtor  shall  be 

able  to  pay  his  debts  as  they  become  due   "out   of  his  own 

moneys  "  meant  that  he  shall  have  not  merely  credit,  but  money 

available  in  ready  cash  or  at  call  sufficient  to  paj'  the  debts  when 

they  become  payable  ;  and  that  the  requirement  of  sec.  108  that 

"  reasonable  and  sufficient  consideration  "  must  be  given  for  the 

security  meant  that  an  amount  equal  to  the  value  of  the  security 

must  l)e  advanced  :  In  re  Rol)ert8(yii ;  Ex  parte  Hall  {\\    From 

this  decision  the  bank  appealed  to  the  High  Court. 

The  case  was  twice  argued,  first  at  Brisbane  before  Grij^th  CJ., 
Isaacs  and  Higgins  JJ.,  and  afterwai-ds  at  Sydney  before  the 

Full  Bench. 

« 

Feez  and  Sliand,  for  the  appellants.  Tlie  giving  of  the  securities 
was  not  a  fraudulent  preference  under  sec.  108  of  the  Insolvency 
Act  1874.  On  that  date,  7th  July  1905,  the  debtor  had  ample 
assets  to  pay  his  debts  "  as  they  became  due." 

The  total  property  was  worth  over  £7,000 ;  and  of  this  he 
pledged  £4,800  worth  to  secure  the  bank  in  a  charge  of  £1,890 
and  some  small  further  advances ;  while  the  debts  then  owing 
were  £430  and  a  debt  accruing  for  railage  of  his  coal.  Apart 
from  the  Kiiigswea/r  transaction  it  is  clear  that  the  debtor  was 
well  able  to  pay  his  debts  at  the  time  of  giving  the  securities, 
which  is  the  only  date  to  which  the  inquiry  as  to  his  ability  to 
pay  debts  is  to  be  directed.  The  Kingswear  transaction  is 
excluded  from  any  reasonable  definition  of  the  word  "  debts  " ;  it 
created  at  most  a  mere  contingent  liability  to  be  mulcted  lu 
damages  and  costs.  No  reasonable  man,  knowing  that  Robertson 
had  a  boi^d  fide  defence  to  Phillipson's  claim,  could  on  7th  July 
consider  the  £2,260  ultimately  lost  upon  the  Kiiigswear  action  a 
"  debt "  that  would  be  coming  due.  "  Debt "  must  mean  a  present 
liquidated  claim. 

[Isaacs  J. — You  cannot  claim  to  exclude  bills  of  exchan^^  ana 

(1)  1907  St.  R.  Qd.,  76. 


4C.LR.]  OF    AUSTRALIA.  1517 

promissory  notes,  shortly  becoming  payable,  from  the  category  of  ^-  C-  <^''^- 
"debts."     Phillipson  had  already,  on  22nd  March  1905,  rescinded       v.\ 
the  contract  and  claimed  his  £700  back  again.]  Bank  of 

The  contract  was  not  rescinded  till  10th  August,  when  Phillip-  Australasia 
son  elected  to  take  a  judgment  for  rescission  instead  of  damages ;  Hall. 
he  never  at  any  time  claimed  the  £700  as  money  had  and 
received.  He  claimed  in  the  alternative  for  unliquidated  damages 
for  fraud ;  it  could  not  be  said  that  on  7th  July  he  would  not 
elect  for  damage&  Such  an  inchoate  and  indeterminate  liability 
could  not  be  termed  a  "  debt "  on  7th  July.  Under  the  English 
Companies  Act  1860  debts  "  as  they  become  due  "  mean  debts 
that  are  actually  due  at  the  time :  l7i  re  European  Life  Assur- 
ance Sijciety  (1). 

The  debtor  is  able  to  pay  his  debts  "  out  of  his  own  moneys  " 
if  he  has  such  resources  that  in  the  ordinary  course  of  business 
he  is  able  to  make  enough  profits  or  raise  enough  money  on 
credit  to  pay  the  debts  when  they  become  payable;  he  is  not 
bound  to  have  money  "  at  call "  ready  to  pay,  which  was  the 
basis  of  Real  J.'s  decision. 

Phillipson's  action  against  the  debtor  did  not  disclose  any  lawful 
right  to  rescind  ;  furthermore  the  findings  of  the  jury  against  the 
debtor,  and  the  judgment  for  rescission,  which  was  bad  at  law, 
were  not  in  any  way  binding  on  the  bank  in  the  present  question : 
Ex  parte.  Pearse  (2) ;  Urquhart  v.  Macpherson  (3) ;  Kerr  on 
Fratid,  2nd  ed.,  pp.  367-8 ;   Taylor  on  Evidence,  9th  ed.,  §  1682. 

Under  sec.  108,  "  debt "  does  not  include  "  liabilities,"  im  under 
the  Act  of  13  tHiz.  c.  6. 

In  any  case  the  Kingsivear  transaction  set  up  only  a  contin- 
gent liability  :  Insolveiicy  Act  1874,  sec,  140.  A  "  liability  "  may 
be  a  "  debt  provable  in  insolvency "  under  sec.  140  in  common 
with  other  debts  ;  but  that  does  not  make  it  a  "debt"  within  the 
meaning  of  sec.  108. 

[Isaacs  J.  referred  to  In  re  Charles  (4) ;  Jones  v.  Tfionipsan 
(5);  Hardy  v.  FothergiU  (6);  Ex  parte  Broadhurst;  In  re 
Broadhurst  (7).] 

(1)  L.R.  9  Ex.,  122.  (5)  27  L.J.Q.B.,  234. 

(2)  2  Deac.  k  Ch.,  461.  (6)  13  App.  Caa.,  351. 

(3)  3  Anp.  Cm.,  831.  (7)  22  L.J.  Bk.,  21. 

(4)  UEaat.,  197. 
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H.  p.  or  A.       "  Due  "  in  sec.  108  means  "  presently  payable."     A  man  is  only 
bound  by  this  section  to  provide  for  debts  that  he  knows  will 
Bank  op     accrue  due ;  if  it  is  solvendum  in  future,  it  must  still  be  debitum 
AuOTRALAFiA  ^^^  proesenti  ;  Ex  parte  StuH  &  Co.  \  In  re  Peurcy  (1). 

Hall.  "  Reasonable   and  sufficient  consideration "  under  see.  108  is 

satisfied  if,  at  the  time  and  under  the  circumstances  of  the  trans- 
action, the  debtor  obtained  fair  value  for  what  he  gave.  An 
advance  of  £950  to  meet  a  pressing  liability,  and  an  arrangement 
for  further  advances,  enabling  the  debtor  to  safely  carry  on  a 
lucrative  business,  is  ample  value  for  a  charge  of  £1,850 :  BitU^- 
stone  V.  Cook  (2) ;  Dixon  v.  Todd  (3) ;  In  re  Donaldson  (4). 

[Isaacs  J.  referred  to  In  re  Colemere  (5). 

HiGGiNS  J.  referred  to  Ex  parte  Fisher  (6).] 

It  is  clearly  wrong  to  hold  that  sec.  108  requires  that  the 
property  hypothecated  must  be  only  the  exact  value  of  the 
advance ;  the  property  and  the  advance  need,  at  most,  be  reason- 
ably proportionate. 

[Griffith  C.J. — ^The  objection  taken  is  that  the  £1,850  charge 
was  given,  not  only  for  the  present  advance  of  £950,  but  also  for 
the  past  overdraft  of  £900.] 

But  if  the  debtor  had  gone  to  another  bank  and  raised  £1,850 
upon  the  securities,  thus  paying  off  the  overdraft  and  wages,  this 
transaction  would  be  clearly  valid  ;  it  can  make  no  ditference  that 
the  debtor  borrowed  from  the  same  bank  to  which  he  owed  the 
overdraft ;  the  result  is  the  same.  This  disposition  of  property 
does  not  fall  within  sec.  108,  but  is,  of  course,  liable  to  be  caught 
by  sec.  107  and  the  Statute  of  13  Eliz.  c.  5,  if  it'  was  made  in 
order  to  avoid  the  consequences  of  a  verdict  certain  to  go  against 
the  debtor ;  at  that  time  the  verdict  in  the  Kingswear  action 
was  hardly  even  a  probability,  and  could  have  been  set  aside  if 
Robertson  had  not  given  up  the  fight  and  filed  his  schedule.  An 
honest  transaction,  in  which  a  fair  equivalent  was  obtained  for 
the  debtor,  to  enable  him  to  benefit  the  creditors  by  carrying  on  a 
good  business,  should  not  be  brought  within  the  mischief  aimed 
at  by  sec.  108,  if  the  debtor  is  made  insolvent  within  six  months 

(1)  L.R.  13  Eq.,309.  (4)  1  Q.L.J.,  105. 

(2)  6  El.  &  BL,  296,  at  pp.  309-3U.  (5)  L.R.  1  Ch.,  128. 

(3)  1  C.L.R.,  320,  at  p.  324.  (6)  L.R.  7  Ch.,  636. 
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by  the  consequences  of  an  action  for  tort  to  which  ho  had  a  good    H.  O.  or  A. 
defence.  ^• 

[Griffith  C.J. — The  debtor  s  honest  belief  that  he  is  bargaining     bank  of 
for  a  fair  equivalent  can  hardly  be  made  the  measure  of  "  sufficient  Australasia 
consideration  "  under  sec.    108,  which  did  away  with  all  these       Hall. 
questions  of  intention  and  bona  fides,  Mid  substituted  a  test  of 
the  state  of  facts  at  the  time  of  the  transaction.] 

The  onus  is  on  the  trustee  to  prove  that  the  consideration  was 
not  a  fair  equivalent:  Mercer  y.  Peterson  (1);  Wace  on  Bank- 
ruptcy,  1904  ed.,  pp.  22,  252 ;  Ex  parte  King ;  In  re  King  (2) : 
Exparie  Johnson ;  In  re  Chapman  (3) ;  Jamaica  (AdTainistra^tor- 
Gene^'ol)  v.  Lascelles,  De  Mercado  &  Go. ;  In  re  Bees'  Bank- 
ruptcy (4) ;  Ex  parte  Wilkinson ;  In  re  Berry  (5) ;  Ex  pa/rte 
Lancaster ;  In  re  Marsden  (6). 

Sec.  109  does  not  touch  this  transaction,  as  Real  J.  found  that 
it  was  perfectly  bond  fide  on  both  sides  :  Butchei'  v.  Stead ;  In  re 
Meld/mm,  (7) ;  Tomkins  v.  Saffery ;  Ex  parte  Saffery,  In  re 
Cooke  (8). 

Ma^gregor  and  Graham,  for  the  respondent  (Ma^cgregor  at 
Brisbane  only.)  This  legislation  in  insolvency  was  framed  to 
deal  more  stringently  with  fraudulent  preferences.  The  Queens- 
land Insolvency  Act  1874,  sec.  107,  went  so  far  as  to  cut  out  the 
exception  in  sec.  92  of  the  English  Act  of  1869  where  there  had 
been  pressui^e  by  the  creditor.  Sec.  108  was  enacted  to  do  away 
with  the  whole  question  of  intention  or  bona  fides,  and  to  sub- 
stitute for  that  the  test  of  two  facts,  ability  to  pay  debts,  and 
sufficiency  of  consideration.  "  Preference  "  in  this  Act  does  not 
connote  any  state  of  mind  in  the  debtor,  but  merely  denotes  the 
effect  of  giving  the  creditor  an  advantage.  The  phrase  "  debts  as 
they  become  due  "  in  sec.  108  indicates  the  continuous  falling 
due  of  various  debts  in  succession  ;  and  the  period  contemplated 
must  be  the  six  months  named  in  the  Act  within  which  these 
transactions  are  liable  to  impeachment.  It  is  not  necessary  to 
claim  that  a  transaction  can  be  impeached  if  the  debtor  is  ruined 

(1)  JLR.  3  Ex.,  104.  (5)  22  Cb.  D.,  788. 

(2)  2  Ch.  D.,  256.  (6)  25  Ch.  D.,  311. 

(3)  26  Ch.  D.,  338.  (7)  L.R.  7  H.L.,  839. 

(4)  (1894)  A.C.,  135.  (8)  3  App.  Cas.,  213. 
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H.  G.  OF  A.  by  some  catastrophe  within  the  six  months ;  the  position  of  the 

^y'\       debtor  on  7th  July  discloses  sufficient  to  invalidate  the  securities 

Bank  of     then  given  to  the  bank,  if  the  facts  then  developing  are  looked 

Australasia  ^^^  jj^  ^j^^  proper  light.     The  Kingswear  liability  was  always  a 

Hall.       provable  debt,  which  ripened  into  a  judgment  before  insolvency. 

The  claim  for  return  of  £700  was  a  debt  actually  due  on  7th 

July,  as  Phillipson  had  then  elected  to  rescind  the  contract  of 

sale,  and  was  willing  and  able  to  return  the  ship  in  the  same 

condition  as  before. 

[HiQOlNS  J.  referred  to  Street  v.  Blay  (1).] 

There  was  total  failure  of  consideration  here.  The  fact  that 
the  debtor  thinks  he  can  successfully  defend  a  claim  properly 
brought  against  him,  does  not  make  that  claim  not  a  "  debt" 
The  £700  was  immediately  recovei-able  as  money  had  and 
received,  or,  at  any  rate,  as  an  immediate  equitable  debt  as 
money  obtained  by  fraud. 

[Feez, — This  money  was  rightly  treated  throughout  the  case  as 
not  so  recoverable  :  Jcuik  v.  Kipping  (2). 

Isaacs  J. — Phillipson  had  an  election  to  sue  in  tort  for 
damages,  or  to  waive  the  tort  and  prove  in  the  insolvency  on  the 
contract :  Ex  parte  Read ;  In  re  Paine  (3) ;  In  re  Blackpool  Motor 
Car  Co,  Ltd, ;  Hamilton  v.  Blackpool  Motor  Car  Co.  Ltd,  (4).] 

The  remedies  were  interchangeable,  but  both  rights  of  action 
were  equally  provable  in  insolvency  as  arising  out  of  contract 

The  verdict  obtained  for  damages,  although  for  a  tort,  was  a 
"  debt  provable  in  insolvency  "  under  sec.  140,  which  means  the 
same  as  debt  in  sec.  108 :  Ex  parte  Adanison ;  In  re  CoUie  (5) : 
Insolvency  Act  1874  (Qd.),  sec.  140.  There  is  no  distinction  made 
in  sec.  108  between  the  various  kinds  of  debts,  so  long  as  they  were 
on  7th  July  liabilities  which  were  provable  as  debts  in  the  super- 
vening insolvency  :  Peat  v.  Jozies  (6) ;  l7i  re  British  Gold  Fields 
of  West  Africa  (7).  The  fact  that  the  amount  was  not  ascertained 
by  judgment  before  7th  July  did  not  make  the  Kingswear 
liability  unliquidated,  any  more  than  in  a  case  where  a  judgment 
has  been  obtained  for  such  an  amount  as  may  be  found  to  be  due 

(1)  2  B.  &  Ad.,  456.  (5)  8  Ch.  D.,  S07,  at  p.  819. 

(2)  9  Q.B.D..  113.  (6)  8  Q.B.D.,  147. 
(.3)  (1897)  i  Q.B.,  122.  (7)  (1899)  2  Ch.,  7. 
(4)  (1901)  1  Ch.,  77. 
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on  accounts  being  taken ;  the  amount  was  always  definite,  thougli   ^*  ^  of  A. 
not  yet  formally  a^scertained.   The  continuous  succession  indicated 
by  *•  as  tbey  become  due  "  shows  that  the  debts  are  not  to  be  cal-     bank  of 
colated  on  any  particular  day.     The  place  of  sec.  108  would  not  Au8trala9ia 
be  adequately  filled  by  the  Statute  18  Eliz.  c.  5 ;  the  two  enact-       Hall. 
ments  treat  the  matter  quite  differently ;  knowledge,  intention, 
bona  fides,  and  all  other  states  of  mind  are,  under  sec.  108,  quite 
immaterial ;  the  only  transactions  that  are  exempted  are  payments 
bond  fide  made  in  the  ordinary  course  of  business. 

On  the  facts,  there  were  so  many  debts  accruing  due  from  day 
to  day,  apart  from  the  Kingswear  liability,  that  the  debtor  was 
on  7th  Jtdy  virtually  insolvent 

"  Out<  of  his  moneys  "  in  sec.  108  means  such  resources  as  the 
debtor  can  enforce  immediate  liquidation  of ;  it  cannot  include 
book  debts  or  the  probability  of  being  able  to  raise  more  credit 
upon  his  assets:  In  re  Washiiigton  Dia'tnond  Mining  Co.  (1).  The 
debtor's  position  depends  on  whether  he  can  pay  his  debts,  not 
on  whether  a  balance-sheet  will  show  a  surplus  of  assets  over 
liabilities. 

The  Kingswear  was  on  7th  July  the  subject  of  a  lawsuit,  and 
had  been  condemned  as  unseaworthy,  and  was  an  eminently 
unrealizable  asset;  while  the  coal  business  was  not  a  paying 
concern,  but  always  in  arrears. 

'"Reasonable  and  sufficient  consideration"  in  sec.  108  is  an 
absolute  bar  to  giving  security  to  cover  an  old  debt  as  well  as  a 
present  advance. 

[lliGGlNS  J. — Any  consideration  that  is  legal  and  not  illusory 
has  long  been  treated  as  '*  sufficient "  ;  adequacy  of  consideration 
is  immaterial.] 

That  applies  only  in  the  law  of  contract ;  whereas  the  Insol- 
vency Act  treats  the  word  "  consideration  "  in  an  entirely  different 
aspect  It  aimed  to  secure  the  equal  distribution  of  assets  among 
the  creditors  without  diminution ;  hence  the  consideration 
obtained  must  under  sec.  104  be  ''  a  contemporaneous  equivalent," 
and  "  the  creditors  must  lose  nothing  by  the  assignment " : 
Dixon  V.  Todd  (2). 

The  transaction  is  also  assailable  under  sees.  107  and    109, 

(1)  (1893)  3  Ch.,  95.  (2)  1  C.L.K.,  320. 
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H.  C.  or  A.  because  it  was  not  made  in  "  good  faith."     This  does  not  require 

^^'        proof  of  actual  fraud,  but  merely  fraud  in  law,  i.e.,  the  preferred 

Bank  of     creditor  does  not  take  in  good  faith  if  he  takes  knowing  that,  or 

Australasia  recklessly  without   inquiring  whether,  the  preference  given  to 

I/a 

Hall.  him  will  prejudice  other  creditors ;  "  mere  passive  good  faith  is 
not  enough  : "  Butcher  v.  Stead ;  In  re  Meldnim  (1) ;  Tomkiiis  v. 
Saffery ;  Ex  pcurte  Saffery,  In  re  Cooke  (2) ;  the  bank  manager 
should  have  made  better  inquiries,  but  preferred  to  take  his 
chance,  although  he  knew  well  that  there  was  some  danger. 

The  trustee  is  entitled  to  the  costs  of  this  appeal,  as  he  would 
be  liable  to  pay  costs  personally,  even  if  he  is  the  respondent : 
Ex  parte  Angerstein  (3) ;  Ex  parte  Stapleton ;  In  re  Nathan  (4) ; 
In  re  Mcu:Icenzie  ;  Ex  parte  Hertfordshire  {Sheriff  of)  (5) ; 
Williaina  on  Bankruptcy,  1904  ed.,  p.  312. 

Feez  in  reply.  The  trustee  should  protect  himself  as  to  costs 
by  taking  indemnity  from  the  creditors :  Ex  parte  Brown ;  In  rt 
Smith  (6). 

[Isaacs  J.  referred  to  Pitts  v.  La  Fontaine  (7).] 

The  onus  is  not  on  the  appellants  to  prove  the  presence  of  good 
faith  in  order  to  satisfy  sec.  109  of  the  Insolvency  Act.  The  bank 
were  satisfied  on  7th  July  after  careful  inquiry  that  the  debtor's 
position,  apart  from  a  possible  liability,  which  could  neither  be 
estimated  nor  guessed,  was  thoroughly  solvent ;  and  Real  J.  found 
that  the  debtor  and  the  bank's  manager  acted  with  absolute 
honesty.  ''  Debts  "  do  not  include  all  kinds  of  provable  liabilities 
under  sec.  108,  which  has  no  connection  with  sec.  140 :  Ex  parte 
Kelly  &  Go, ;  In  re  Smithy  Fleming  &  Go.  (8). 

[Griffith  C.J. — You  would  make  *'  creditors  "  and  "  debts " 
refer  to  different  subject  matters  in  the  various  places  where  they 
occur  in  sees.  107  and  108.] 

Sec.  108  is  not  concerned  merely  with  a  state  of  facts ;  it  also 
has  regard  to  intention  :  In  n^  Mills  (9) ;  In  re  Warren ;  Ex  parte 
Trihsiee  (10);  In  re  Blackpool  Motor  Gar  Co,;  'Hamilton  v.  Mack- 

(1)  L.R.  7  H.L.,  839.  (6)  17  Q.B.D.,  488. 

(2)  3  App.  Cas.,  213,  at  p.  227.  (7)  6  App.  Cm.,  482. 

(3)  L.R.  9  Ch.,  479.  (8)  II  Ch.  D.,  306. 

(4)  10  Ch.  D.,  586.  (9)  5  Morr.,  65. 

(5)  (1899)  2  Q.B.,  566.  (10)  (1900)  2  Q.B.,  138. 
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pool  Motor  Car  Co.  (1) ;  Ex  parte  Lancaster ;  In  re  Maraden  (2) ;   H.  o.  op  a. 
WolTnerahauaen  v.  GvUick  (3).  *' 

Cur,  adv.  vult  Bank  of 

A  D8TKALA8IA 
V. 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  Real  J.,  Hall. 
upon  a  motion  of  the  respondent,  the  trustee  in  liquidation  of  Aug.  i9. 
James  Robertson,  for  a  declaration  that  certain  securities  dated 
8th  July  1905,  given  by  the  debtor  to  the  appellants  by  way  of 
mortgage,  were  invalid  under  the  provisions  of  the  iTisolvenoy 
Act  of  1874,  and  also,  as  to  one  of  them,  under  the  Bills  of  Sale 
Act  of  1891.  Sees.  107, 108,  and  109  of  the  Insolvency  Act  are 
as  follow : — 

"  107.  Every  conveyance  assignment  gift  delivery  or  transfer 
of  property  or  charge  thereon  made  every  payment  made  every 
obligation  incurred  and  every  judicial  proceeding  taken  or 
suffered  by  any  debtor  unable  tp  pay  his  debts  as  they  become 
due  from  his  own  moneys  in  favour  of  any  creditor  or  any  person 
in  trust  for  any  creditor  with  a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors  shall  if  a  petition  for  adjudi- 
cation in  insolvency  be  presented  against  such  debtor  within  six 
months  after  the  date  of  making  taking  paying  or  suffering  the 
same  and  adjudication  of  insolvency  be  made  on  such  petition  be 
deemed  fraudulent  and  void  as  against  the  trustee  of  the  insolvent 
appointed  under  this  Act  but  this  section  shall  not  affect  the 
rights  of  a  purchaser  payee  or  incumbrancer  in  good  faith  and  for 
valuable  consideration  Provided  that  pressure  by  a  creditor  shall 
not  be  sufficient  to  exempt  any  transaction  from  the  operation  of 
this  section. 

"  108.  Every  conveyance  assignment  gift  delivery  or  transfer 
of  property  or  charge  thereon  made  executed  or  given  by  any 
debtor  unable  to  pay  his  debts  as  they  become  due  from  his  own 
moneys  in  favour  of  any  creditor  or  any  person  in  trust  for  any 
creditor  not  being  for  a  reasonable  and  sufficient  consideration 
given  at  the  time  of  making  or  giving  the  same  shall  if  a  petition 
for  adjudication  of  insolvency  be  presented  against  such  debtor 
within  six  months  after  the  date  of  making  executing  or  giving 

(I)  (1901)  1  Ch.,  77,  at  p.  81.  (2)  25  Ch.  D.,  311,  at  p.  318. 

(3)  (1893)  2  Ch.,  614. 
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H.  C.  OF  A.  the  same  and  adjudication  of  insolvency  be  made  thereon  be 
deemed  a  fraudulent  preference  and  shall  be  void  as  against  the 
Bank  of     trustee  of  the  insolvent  under  this  Act  and  shall  not  be  available 
Australasia  ^  ^j^^  creditor  as  against  the  trustee.     .     .     . 

Halt^  "  109.     Every  conveyance  assignment  gift  delivery  or  transfer 

Griffith  C.J.  of  property  or  charge  thereon  made  exiecuted  or  given  by  any 
debtor  unable  to  pay  his  debts  as  they  become  due  from  his  own 
moneys  and  the  eflfect  whereof  is  to  defeat  or  delay  the  creditors 
of  such  debtor  or  to  diminish  the  property  to  be  divided  amongst 
his  creditors  shall  if  a  petition  for  adjudication  of  insolvency  be 
presented  against  the  debtor  within  six  months  thereafter  be 
deemed  fraudulent  and  void  as  against  the  petitioning  creditor 
and  if  adjudication  of  insolvency  be  made  on  such  petition  shall 
also  be  deemed  fraudulent  and  void  as  against  the  trustee  in  the 
insolvency  unless  in  either  case  it  shall  be  proved  that  such  con- 
veyance assignment  gift  delivery  transfer  or  charge  was  in  fact 
made  in  good  faith  proof  whereof  shall  be  upon  the  party  alleging 
the  validity  of  the  transaction 

"  Provided  that  pressure  by  a  creditor  shall  not  be  sufficient  to 
protect  any  such  transaction  nor  shall  any  such  transaction 
acquire  any  validity  by  reason  only  that  it  was  made  or  done  in 
pursuance  of  an  antecedent  agreement." 

Sec.  107  corresponds  to  sec.  92  of  the  English  Bankruptcy  Act 
of  1869.  Sees.  108  and  109,  under  which  the  questions  for 
decision  arise,  are  peculiar  to  Queensland.  The  duty  of  the 
Court  is  to  give  effect  to  these  enactments  according  to  the 
expressed  intention  of  the  legislature. 

The  first  subject  for  inquiry  is  whether  on  7th  July  1905  the 
debtor  was  able  to  pay  his  debts  as  they  became  due  from  his  own 
moneys  within  the  meaning  of  sees.  108  and  109.  Robertson  was 
a  colliery  proprietor  at  Torbanlea,  near  Maryborough,  and  the 
appellants  had  for  some  years  been  his  bankers.  His  account 
was  overdrawn  and  unsecured.  In  April  1905  he  had  been  in- 
formed that  the  account  could  not  be  further  carried  on  unless  he 
gave  satisfactory  security,  which  he  promised  to  do.  On  7th  July 
1905  the  account  was  overdrawn  to  the  extent  of  £954  18a  On 
that  day  he  had  to  pay  a  sum  of  £937  for  wages  due  for  the 
month  of  June  to  the  employes  in  the  colliery.     At  that  time 
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book  debts  were  owing  to  him  to  the  amount  of  about  £1,260,  H.  C.  of  A. 
which  were  regarded  as  good.     The  debtor  in  his  evidence  said  '* 

that  he  was  unable  to  pay  the  wages  without  getting  an  advance     bank  of 
from  his  customers  who  were  indebted  to  him,  which,  I  suppose,  AnsxRALAsix 
means  without  getting  them  to  pay  sooner  than  they  would  do  in       Haix. 
the  ordinary  course  of  business.     On  3rd  July  the  appellants'    onffith  c.j. 
manager  had  informed  him  that  before  paying,  i.e.y  honouring  a 
cheque  for,  the  wages  he  must  ask  that  the  necessary  securities 
be  duly  executed. 

Robertson  thereupon  agreed  to  give  the  securities  now  in  ques- 
tion, and  on  8th  July  they  were  executed.  They  comprised  the 
colliery  and  colliery  plant,  a  half  share  in  some  land  adjacent  to 
the  colliery,  and  a  piece  of  land  in  a  distant  part  of  Queensland. 
In  a  balance  sheet  which  the  debtor  had  prepared  as  of  30th 
April  these  properties  were  respectively  valued  at  £4,000,  £640, 
and  £160.  The  appellants'  manager  deposed  on  an  examination 
held  in  the  liquidation  that  he  thought  that  £1,850  was  a  very 
full  advance  on  these  securities.  He  said,  when  examined  upon 
the  hearing  of  the  motion,  that  he  had  not  considered  whether  he 
would  make  any  further  advance  upon  them,  but  added,  "  I 
should  say  about  £200  limit." 

Besides  the  property  comprised  in  this  security  the  debtor  had 
the  following  assets: — Book  debts,  as  already  stated,  to  the 
amount  of  £1,250,  some  household  furniture  which  he  valued  at 
about  £100,  an  office  with  furniture  which  he  valued  at  the  same 
amount,  and  sundry  shares  and  small  pieces  of  land  which  he 
valued  in  the  whole  at  £159.  He  had  also  a  claim  against  one 
Phillipson  for  £1,800,  the  balance  of  the  purchase  money  upon 
the  sale  of  a  steamship  named  the  Kingswear,  which  the  debtor 
had  sold  to  Phillipson  in  the  preceding  December  for  £2,500, 
receiving  £700  in  part  payment  and  a  bill  of  mortgage  over  the 
vessel  to  secure  the  balance.  An  action  had,  however,  been  com- 
menced by  Phillipson  against  Robertson  in  the  Supreme  Court  on 
22nd  March,  in  which  the  plaintiff  alleged  that  the  contract  had 
been  obtained  by  fraud,  and  claimed  a  return  of  the  £700,  cancel- 
lation of  the  mortgage,  and  £1,000  damages  for  deceit,  or  in  the 
alternative  £3,500  for  breach  of  warranty.  On  7th  July  the 
action  had  been  set  down  for  trial  and  was  to  come  on  for  trial 
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H.  C.  OK  A.  on  the  24th.     The  debtor  s  other  obligations  on  7th  July  amounted 

^^       to  about  £435  due  to  sundry  creditors,  £399  15s.  3d.  due  to  the 

Bauk  of     Commissioner  of  Railways  for  the  carriage  of  coal,  but  not  pay- 

Adstralasia  ^y^  ^jj^ji  ^,^g  21st,  and  a  further  sum  of  £251  due  to  the  Com- 

Hall.       missioner  of  Railways  which  was  to  be  paid  by  a  set-off  of  the 

(Jrifflih  C.J.    price  of  coal  to  be  delivered.     He  was  also  under  a  liability  for 

the  current  wages  accruing  to  the  men  employed  in  the  collieij', 

and  amounting  to  about  £200  a  week,  although  by  usage  tiiey 

were  not  payable  until  the  Friday  after  the  4th  of  each  month. 

which  in  August  would  fall  on  the  11th.     In  addition  to  these 

debts  Robertson  had  to  pix)vide  during  the  month  of  July  £200 

or  £300  for  his  solicitor's  costs  in  Phillipson's  action. 

The  respondent  contends  that  under  these  circumstances  the 
debtor  was  unable  to  pay  his  debts  as  they  became  due  from  his 
own  moneys,  even  without  regard  to  any  question  arising  upon 
Phillipson's  claim,  and  he  further  contends  that  in  any  event  that 
claim  must  be  taken  into  consideration  in  determining  whether 
Robertson  was  or  was  not  unable'  to  do  so.  The  appellants  con- 
tend that  this  claim  ought  to  be  altogether  disregarded  in  esti- 
mating the  debtor's  financial  position  on  7th  July,  and  they  say 
that  if  it  is  disregarded  he  was  then  solvent. 

Apart  from  the  Kingswear  element  of  the  case,  it  appears  that 
the  debtor  was  unable  to  pay  out  of  any  money  then  at  his 
immediate  disposal  the  wages  payable  on   7th  July,  and  it  is 
improbable  that  he  could   have   collected   a  sufficient  sum  in 
respect  of  the  book  debts  (£1,250)  to  enable  him  to  make  the 
payment,  nor  had  he  any  available  money  to  pay  the  overdraft 
due  to  the  appellants,  which  was  payable  on  demand.     On  the 
other  hand,  he  was  able,  by  mortgaging  his  unencumbered  property, 
to  satisfy  the  bank  and  to  raise  enough  money  to  pay  the  wages 
and  possibly  £200  more.     In  order  to  meet  his  other  liabilities 
presently  payable  he  had  nothing  available  but  the  chance  of 
getting  in  a  sufficient  amount  of  the  book  debts.     It  was  probably 
anticipated  that  a  sufficient  amount  would  be  collected  to  pay  the 
Railway  Commissioner's  claim  on  the  21st   July   (as  actually 
happened),  and  the  claim  for  £259  was  to  be  satisfied  by  a  set-off. 
Phillipson's  action  came  on  for  trial  in  July,  and  resulted  in  a 
verdict,  given  on  10th  August,  for  the  plaintiff  for  £700,  the 
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amount  of  the  instalment  of  pui'chase  money  paid,  and   £968   U.  c.  of  A. 
damages  for  fraud,   with  costs  of  action.     The  judgment   was        ^^^' 
admitted  in  evidence   without  objection,  and   was  treated  as     bank  ok 
evidence  against  the  appellants  of  the  actual  facts  as  existing  on  A'^stiialasia 
7th  July.     It  may  be  doubtful  whether  it  was,  strictly  speaking,       Hall. 
admissible  evidence  for  this  purpose,  but  no  objection  was  taken    Gnflith  aj. 
either  in  the  Supreme  Court  or  this  Court.     It  appears,  then,  that 
on  7th  July  the  debtor  was  under  liability  to  Phillipson  for  over 
£1,660.     This  was  a  debt  provable  in  insolvency;  that  is  to  say, 
if  the  debtor  had  on  that  day  become  insolvent  Phillipson  could 
have  proved  in  his  estate  for  the  amount  of  his  claim  which 
would  have  been  ascertained  in  due  courae :  Jaek  v.  Kipping  (1). 
Moreover,  Phillipson,  his  creditor  in  respect  of  that  debt,  was  a 
creditor  in  whose  favour  a  fraudulent  preference  might  have  been 
made  by  payment  of  his  claim  with  an  intention  to  prefer  him : 
In  re-  Paine ;  Ex  parte  Read  (2) ;  In  re    Blackpool  Motoi'  Car 
Co,  Ltd. ;  Hamilton  v.  Blackpool  Motor  Car  Co.  Ltd.  (3).     It  was 
suggested  that  these  cases  are  not  gopd  law,  but  I  have  no  doubt 
as  to  the  accuracy  of  the  law  as  laid  down  in  them.     It  follows 
that,  since  Phillipson  was  a  creditor  of  Robertson  within  the 
meaning  of  sec.  107,  the  debt  in  respect  of  which  he  was  such  a 
creditor  was  also  a  debt  within  the  meaning  of  sees.  108  and  109, 
and  was  one  of  the  debts  to  be  taken  into  consideration  in  deter- 
mining whether  the  debtor  was  then  able  to  pay  his  debts  as  they 
became  due  from  his  own  moneys.     It  is  impossible  to  contend 
that  a  creditor  who  can  be  preferred  is  not  a  creditor  to  whom 
others  can  be  preferred.     It  was  argued  that  only  debts  then 
actually  payable  and  the  amounts  of  which  were  then  actually 
ascertained  should  be  taken  into  consideration;     One  answer  to 
this  argument  is  that  the  matter  for  determination  is  the  ability 
of  the  debtor,  which  is  a  state  or  condition  that  cannot  be  deter- 
mined without  having  regard  to  all  the  facts.     Another  answer 
is  that  the  debts  referred  to  are  not  his  debts  "  then  "  payable, 
but  his  debts  **  as  they  become  due  " — a  phrase  which  looks  to 
the  future.     No  doubt,  only  the  reasonably  immediate  future  is 
to  be  looked  to,  but  the  anticipated  verdict  was  not  beyond  this 

(1)  9Q.B.D.,  )13.  (2)  (1897)  1  Q.B.,  122. 

(3)  (1901)  1  Ch.,  77. 
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H.  C.  or  A.  limit.     It  is  not  seriously  contended  that  the  debtor  was,  or  had 

^'       any  prospect  of  being,  able  to  pay  this  debt  when  it  became  doe, 

Bank  or      '•^-  when  the  amount  was  definitely  ascertained,  from  his  own 
Australasia  uioneys. 

Hall.  But,  even  if  Phillipson  had  not  been  a  creditor  in  the  strict 

oriffiui  C.J.  sense  of  the  term,  and  if  the  obligation  to  him  had  not  been  ft 
debt  strictly  so  called,  it  would  still,  in  my  opinion,  be  impossible 
to  apply  the  tests  prescribed  by  sees.  107, 108,  and  109  without 
taking  it  into  consideration.  The  words  "  as  they  become  due" 
require,  as  already  pointed  out,  that  some  consideration  shall  be 
given  to  the  immediate  future ;  and,  if  it  appears  that  the  debtor 
will  not  be  able  to  pay  a  debt  which  will  certainly  become  due  in, 
say,  a  month  (such  as  the  wages  payable  by  Robertson  for  the 
month  of  July)  by  reason  of  an  obligation  already  existing,  and 
which  may  before  that  day  exhaust  all  his  available  i-esources,  how 
can  it  be  said  that  he  is  able  to  pay  his  debts  *'  as  they  become 
due,"  out  of  his  own  moneys  ? 

It  was  suggested,  but  the  argument  was  not  pressed,  that  the 
debtor's  affairs  should  be  regarded  from  the  point  of  view  of  a 
balance  sheet  of  assets  and  liabilities.  This  is  not  what  the  Statute 
says.  It  has  always  been  interpreted  in  Queensland  to  mean  what 
it  says,  and  the  only  English  reported  case  on  the  point,  In  re 
Washington  Diainond  Mining  Co,  (1),  is  to  the  same  effect  The 
question  is  not  whether  the  debtor  would  be  able,  if  time  were 
given  him,  to  pay  his  debts  out  of  his  assets,  but  whether  he  is 
presently  able  to  do  so  with  moneys  actually  available.  The  most 
favourable  construction  that  can  be  put  on  the  words  "  his  own 
moneys "  is  that  they  include  any  moneys  of  which  the  debtor 
can  obtain  immediate  command  by  sale  or  pledge  of  his  assets. 

Applying  these  principles  to  the  present  case,  it  is  clear  that  on 
7  th  July  Robertson  was  not  able  to  pay  his  debts  as  they  became 
due  from  his  own  moneys.  Apart  from  his  obligation  to  Phillip- 
son,  the  payments  which  he  had  to  make  during  July  were  of  such 
an  amount  that  he  probably  would  have  been  unable  to  pay  the 
July  wages  in  August  without  borrowing  on  the  security  of  his 
assets,  as  indeed  proved  to  be  the  case.  When  the  time  came  for 
that  payment  he  had  no  money  in  hand,  and  applied  to  the  appel- 

0)  (1893)  3  Ch.,  95. 
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lants  for  assistance.     Their  manager  was  apparently  disposed  to   ^-  C-  ^^  A- 
give  it  on  the  security  of  an  assignment  of  Robertson's  book 
debts,  but  his  principals  refused  to  sanction  the  advance.    If  made,     bank  of 
it  would  have  left  him  without  any  available  moneys  to  pay  his  Auhtralasia 
other  current  debts.     It  was  suggested  that  he  might  have  raised       Hall. 
money  upon  the  other  property  already  mentioned,  but  it  is  idle  to    Griffith  c.j. 
pretend  that  the  mortgage  of  the  Kivgswear  was,  pending  an 
action  to  set  it  aside  on  the  ground  of  fraud,  an  asset  on  which 
money  could  be  raised.     The  other  small  pieces  of  property  were 
equally  unlikely  sources  for  providing  the  necessaiy  funds.     All 
these  facts  throw  a  reflected  light  as  to  the  actual  state  of  the 
debtor's  affairs  on  7th  July.     And  when  they  are  taken  into  con- 
sideration, even  without  Phillipson's  claim,  they  aflbrd  strong 
ground  for  contending  that  Robertson  was  then  unable  to  pay 
his  debts  as  they  became  due  from  his  own  moneys.      When 
PhiUipeon's  debt  is  taken  into  consideration  the  respondent's  case 
becomes  overwhelming. 

The  next  subject  of  inquiry  is  whether  the  charges  now  im- 
peached  were  made  for  a  reasonable  and  sufficient  consideration 
given  at  the  time  within  the  meaning  of  sec.  108.      On  that 
question  sec.  109  affords  very  material  assistance.     The  charge 
given  was  for  a  sum  substantially   double  the  amount  of  the 
present  advance.    It  would,  if  valid,  obviously  have  had  the  effect 
of  diminishing  the  property  divisible  among  Robertson's  creditors 
to  the  extent  of  the  charge  for  the  past  debts,  i.«.,  £954.  The  trans- 
action was  therefore  primd  facie  fraudulent  under  sec.  109.     In 
my  opinion  a  very  heavy  onus  is  undertaken  by  anyone  who 
attempts  to  maintain  that  a  consideration,  the  smallness  of  which 
renders  a  transaction  priiTid  facie  fraudulent,  is  nevertheless  rea- 
sonable and  sufficient.   The  appellants,  however,  contend  that  the 
homa  fides  of  the  transaction  was  found  by  the  learned  Judge  of 
first  instance,  and  was  established  by  the  evidence.    In  my  opinion 
the  bona  fides  affiimed  by  the  learned  Judge  was  not  that  which 
is  meant  in  sec.  109.    I  think  that  a  creditor,  who  takes  a  security 
for  a  past  debt  from  a  debtor  whom  he  knows  to  be  in  such 
pecuniary  circumstances  that  the  security  will  defeat  the  debtor's 
other  creditors,  does  not  act  in  good  faith  within  the  meaning  of 

that  section.     If  he  has  no  knowledge  of  any  other  creditors, 
▼oL.  IV.  98 
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H.  C.  OF  A.   and  no  reason  to  suspect  their  existence,  a  different  condusion 
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^^^  would  be  drawn :  Butcher  v.  Stead  (1).  But  if  he  does  know 
Bank  or  of  them,  the  case  of  Tonikins  v.  Saffery  (2)  shows  that  the 
AusTi^LAsiA  tmngaetion  cannot  have  the  benefit  of  any  protection  afforded 
Hall.  by  ^he  existence  of  good  faith.  The  transaction  in  that  cafie 
Griffith  c. J.  was  void  as  an  act  of  bankruptcy  unless  made  in  good  faith. 
So,  here,  the  transaction  is  void  under  sec.  109  unless  proved  to 
have  been  made  in  good  faith.  If  the  creditor  knows  of  a  trans- 
action between  the  debtor  and  another  person  which  may  have 
resulted  in  a  debt,  although  the  debtor  denies  the  existence  of  any 
such  debt,  and  if  the  creditor  knows  that  the  security  which  he 
is  taking  will  defeat  that  other  person  s  claim  if  it  exists,  the  case 
just  cited  shows  that  the  same  rule  is  to  be  applied  as  if  the 
existence  of  the  debt  were  known,  and  that  the  security  is  not 
taken  in  good  faith.  The  creditor  takes  his  chance,  and  must 
take  the  consequences — A  fortiori^  if  he  knows  of  a  claim  which 
is  being  actively  asserted.  In  the  present  case  it  is  admitted  that 
the  appellants  were  fully  aware  of  Robertson's  financial  position 
and  of  Phillipson's  claim.  I  am  therefore  of  opinion  that  the 
appellants  have  failed  to  prove  that  the  transaction  impeached 
was  made  in  good  faith  within  the  meaning  of  sea  109.  The 
learned  Judge  of  first  instance  thought  that  both  the  bank 
manager  and  the  debtor  honestly  believed  that  Phillipson's  action 
would  fail,  and  it  was  in  this  sense  that  he  found  that  the  parties 
acted  in  good  faith.  For  the  reasons  already  given,  I  think  that 
this  belief  was  irrelevant — just  as  irrelevant  as  if  the  action  had 
been  on  a  promissory  note,  and  a  defence  had  been  pleaded  as  to 
which  the  debtor  was  sanguine  of  success. 

Independently  of  sec.  109, 1  think  tliat  the  securities  impeached 
were  not  made  for  a  reasonable  and  sufficient  consideration  given 
at  the  time.  The  object  of  this  group  of  sections  is  to  protect 
creditors,  and  ensure  an  equal  distribution  of  a  debtors  assets 
among  them.  The  term  "  reasonable  and  sufficient "  cannot, 
therefore,  bear  the  same  meaning  as  if  it  were  used  with  reference 
to  a  transaction  between  two  free  and  independent  contracting 
parties,  neither  of  whom  owes  any  duty  to  other  persons  with 

(1)  L.R.  7  U.L.,  839.  (2)  3  App.  Oa8.,213. 
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respect  to  that  transaction.     In  the  case  of  DUon  v.  Todd  (1)   ^-  ^*  ^'•^* 
this  Court,  expounding  sec.  108,  said : — "  The  effect  is  that  a  person       ^^^ 
in  insolvent  circumstances  cannot  make  away  with  his  property     Bank  or 
except  for  a  contemporaneous  equivalent.     If  he  receives  such  an    "^''^^^'^'^ 
e<]uivalent,  his  creditors,  of  course,  lose  nothing  by  the  assignment."       Hall. 

I  see  no  reason  to  depart  from  that  exposition.     In  my  opinion,    oriinth  o.j. 

in  order  that  a  consideration  may  be  reasonable  and  sufficient 

within  the  meaning  of  sec.  108,  it  must  be  such  that  the  property 

of  the    debtor   presently   available   for  the  payment  of   other 

creditoi-8   is   not   substantially   diminished   by   the   transaction. 

Whether  it  is  or  is  not  so  diminished  must  always  be  a  question  of 

fact     In  the  present  case  the  effect  of  the  transaction  impeached 

was  to  leave  the  debtor  with  substantially  less  property  available 

to  satisfy  his  other  creditors  than  he  had  before.     It  is  true  that 

tliere  was  a  promise  to  make  further  advances  of  an  undefined 

amount,  but  the  promise  was  not  capable  of  enforcement,  and  it 

was  certainly  not  worth  more  than  the  £200  mentioned  by  the 

Wnk   manager   in   his  evidence.      In  my  judgment  it  had  no 

appreciable  value.     I  think,  therefore,  that  the  transaction  is 

brought  within  both  sec.  108  and  sec.  109.     I  do  not  express  any 

opinion  as  to  the  points  taken  by  the  respondent  with  regard  to 

the  validity  of  the  bill  of  sale  under  the  Bills  of  Sale  Act  1891. 

The  appeal  should  be  dismissed  with  costs. 

Barton  J.  I  have  very  little  to  add  to  the  judgment  just 
delivered,  with  which  I  entirely  agree.  But  I  would  refer  to  the 
case  of  Ex  parte  GHffith ;  In  re  Wilcoxon  (2),  the  headnote  of 
which  is  as  follows : — "  In  determining  whether  a  transaction 
amounts  to  a  fraudulent  preference  the  Court  ought  now  to  have 
regard  simply  to  the  statutory  definition  contained  in  sec.  92  of 
the  Baiikritptcy  Act  1869.  The  decisions  on  the  subject  before 
the  Act  may  be  useful  as  guides,  but  the  standards  laid  down  in 
them  must  not  be  substituted  for  that  which  is  laid  down  in  the 
Act."  Boiven  L.J.,  expressing  more  fully  an  opinion  in  which 
the  two  other  members  of  the  Court  of  Appeal  were  agreed 
said  (3): — **  Everybody   knows    that  originally   there   was    no 

\\)  1  C.L.R.,  320,  at  p.  324.  (2)  23  Ch.  D.,  69. 

(3)  23  Ch.  D.,  69,  at  p.  74. 
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H.  G.  OF  A.  express  statutory  enactment  in  regard  to  fraudulent  preference. 

But  from  the  time  of  Lord  Mansfield  down  to  1869  the  Courts 

Bank  of     considered  that  certain  transfers  of  property  were  frauds  upon 

Australasia  ^j^^  bankruptcy  law,  though  there  was  no  statutory  enactment 
Halu       upon  the  subject.     Then  came  the  Bankruptcy  Act  of  1869,  and 
Barton  J.      in  that  Act  it  was  for  the  first  time  explained  what  was  meant 
by  fraudulent  preference,  and  the  Act  uses  very  definite  language. 
Now  what  is  the  method  which  has  been  pursued  b\'  judicial 
decisions  since  ?     I  think  it  is  very  unfortunate.     I  do  not  say 
that  it  has  led  to  any  wrong  decision,  but  I  think  that  it  has  had 
a  tendency  to  draw  one's  mind  away  from  tlie  true  question. 
The  first  thing  which  the  Courts  did  was  to  discuss  the  qn^- 
tion  whether  the  Act  had  altered  the  old  law  and  introduced  an 
entirely  new  law,  and  they  came  to  the  conclusion  that  it  had  not 
altered  the  old  law.    Then  began  what  I  may  call  the  old  meU- 
phj'sical  exploration  of  the  motives  of  people.     The  Courts  first 
adopted  a  supposed  verbal  equivalent  for  the  words  of  the  Statute, 
and  then  pursued  the  old  inquiries  as  to  what  were  the  deduc- 
tions which  followed  from  the  adoption  of  this  verbal  equivalent. 
And  so  we  have  been  drawn  into  questions  of   pressure  and 
volition,  and  at  length  in  the  present  case  we  have  got  into  a 
discussion  as  to  what  is  the  motive  of  a  motive,  whatever  that 
may  mean.     I  think  it  is  a  wiser  policy  to  go  back,  as  I  do,  in  a 
humble  spirit  to  the  words  of  the  Statute,  and,  without  discussing 
motives  of  motives,  inquire  whether  the  transaction  was  entered 
into  with  a  view  to  give  the  one  creditor  a  preference  over  the 
othens."     This  opinion  amounts  to  a  clear  statement  of  the 
principles  on  which  sec.  92  of  the  English  Act  of  1869— the 
equivalent  of  which  is  sec  107  of  the  Queensland  Act  of  1874— 
is  to  be  construed ;  and  those  principles  are  to  be  applied  equally 
to  sees.  108  and  109.     I  think  the  Chief  Justice  has,  if  I  may  say 
so,  justly  applied  them.    I  have  only  to  add  that,  with  reference  to 
the  judgment  in  the  action  relating  to  the  sale  of  the  Kingsrvear, 
I  should  have  thought  it  more  than  doubtful  whether  the  finding* 
of  the  jury  contained  in  that  document  could  have  been  rightly 
admitted  as  evidence  against  the  appellants  if  objection  had  been 
taken  before  Real  J.     But  the  whole  document  was  admitted  by 
consent  and  was  treated  as  evidence  of  all  that  it  contained,  and 
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in  such  circumstances  it  is  before  us  for  the  purposes  for  which   H-  ^'  **'  ^' 

1907 
It  was  then  allowed  to  be  used.     I  agree  that  the  appeal  must  be       s«^ 

dismissed.  Bank  of 

Australasia 

V. 

O'Connor  J.     I  do  not  propose  to  deal  with  all  the  different       Hall. 
aspects  of  the  facts  which  were  presented  for  our  consideration.     o'Connor  j. 
The  case  is  of  general  importance,  not  by  reason  of  its  facts,  but 
because  of  the  questions  of  law  raised  on  the  interpretation  of 
sees.  108  and  109  of  the  Queensland  Insolvency  Act  of  1874.     It 
is  to  these  questions  that  I  propose  to  address  myself.     An  assign- 
ment of  a  debtor  8  property  comes  under  the  sections  mentioned 
only,  if  at  the  time  the  debtor  "  is  unable  to  pay  his  debts  as 
tliey  become  due  out  of  his  own  moneys."      For  the  purpose  of 
confining  my  judgment  to  the  most  important  matters  of  law  I 
shall  assume  that,  but  for  the  Kingswear  transaction,  the  debtor 
would,  at  the  time  in  question,  have  been  able  to  pay  his  debts  as 
they  became  due  from  his  own  money,  though  that  is  probably 
an  assumption  more  in  the  appellants'  favour   than  the   facts 
would  justify.     In  finding  for  the  trustee  under  sec.   108  Mr. 
Justice  Real  took  into  consideration  the  debtor's  liability  under 
that  transaction  as  it  stood  at  the  date  of  the  assigment  to  the 
bank.      The  appellants  contend  that  that  could  not  legally  be 
(lone  inasmuch  as  the  liability  did  not  come  within  the  meaning 
of  the  word  "  debts  "  as  used  in  the  sections  mentioned.    We  have 
to  determine  whether  that  contention  is  right.     The  position  of 
the  Kingswear  transaction  at  the  date  of  the  assignment  was 
this.    The  ship  had  been  sold  some  short  time  before  by  the 
debtor  to  Fhillipson  for  £2,500  with  a  warranty  of  seaworthiness. 
The  latter  had  taken  possession  of  her  and  had  sent  her  to  another 
port  for  overhaul  and  repairs.     In  course  of  the  repairs  the  unsea- 
worthiness was  discovered.     Fhillipson,  who  then  had  been  some 
months  in  possession  of  the  ship,  on  making  the  discovery  notified 
the  debtor  of  his  intention  to  rescind  the  contract,  and  to  claim  a 
return  of  the  £700  paid  under  it  and  damages  for  breach  of  war- 
ranty and  fraudulent  representation.     The  debtor  disputed  the 
claim,  and  Fhillipson  began  his  action  in  April  1905.    Towards  the 
end  of  the  follo^ving  June  witnesses  examined  in  Sydney  on 
commission  gave  evidence  on  Fhillipson's  behalf  in  support  of  his 
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H.  C.  OF  A.    complaint  of  unseaworthiness,  and  the  debtor  attended  the  commis- 

^^'        sion.     The  case  was  set  down  for  trial  on  the  24th  July  following. 

Bank  of     These  facts  were  all  known  to  the  debtor  and  to  the  bank  on  the 

AuOT^LAsiA  jg^^g  q£  ^y^^  assignments.     It  is  no  doubt  true  that  if  the  facts  were 
Hall.       such  that  Phillipson  "was  in  a  position  at  that  time  to  rescind  the 
O'Connor  J.     coutract  and  demand  return  of  the  £700  as  on  a  total  failure  of  con- 
sideration, the  debtors  liability  to  pay  that  amount  would  be 
complete  without  the  aid  of  any  finding  of  a  Court,  and  there 
would  then  have  existed  a  liquidated  debt,  due  by  the  debtor  to 
Phillipson  for  that  amount.     But  I  am  satisfied  that  the  facts 
were  not  such  as  to  put  Phillipson  in  that  position.     His  posses- 
sion of  the  ship  for  many  months  and  his  dealings  with  her  while 
in  his  possession  made  it  impossible  for  him  to  take  up  the  position 
that,  on  rescission  of  the  contract  the  parties  could  be  placed  in 
statu  quo  J  and  that  there  had  been  a  total  failure  of  consideration. 
His  right  against  the  debtor  was  therefore  a  right  to  recover,  not 
a  liquidated  amount,  but  an  unliquidated  amount  by  way  of 
damages  for  breach  of  warranty  and  fraudulent  misrepresenta- 
tion arising  out  of  the  contract.     Until  determined  by  judgment 
of  a  Court  no  amount  would  be  actually  payable,  and  no  "  debt 
— using  that  word  in  its  narrow  sense — would  be  in  existence. 
But  there  can  be  no  doubt  that  Phillipson 's  claim  would  be  a  lia- 
bility provable  in  the  administration  of  the  debtor's  estate  under 
sec.  140  of  the  Act,  and  the  question  is,  can  such  a  liability  be 
taken  into  account  in  considering  the  debtor  s  position  under  sec 
108  ?     During  the  argument  the  controversy  turned  upon  what 
is  the  proper  interpretation  of  the  word  "  debts."    Like  all  general 
expressions  it  is  capable  of  a  narrow  and  a  wide  interpretation. 
The  former  would,  strictly  speaking,  cover  only  money  demands, 
fixed,  liquidated,  and  payable  at  the  material  date.    The  latter 
w^ould  include  such  a  liability  as  that  of  the  debtor  to  Phillipson 
before  the  damages  had  been  awarded.     The  case  of  Ex  pvtit 
Kemp:  In  re  Fastnedge  (1)  illustrates  how  the  word  "debts 
will    be   held   to   have   been   used    in   a*  wider  or  a  narrower 
sense  according  to  the  object  of  the  enactment.     In  that  case 
the  meaning  of  "  debts  due  to  him,"  in  the  order  and  disposition 
clause  of  the  Banhniptcy  Act  of  1869  was  under  consideration. 

(1)  L.R.  9  Ch.,  383. 
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MeUish  KJ.  says  (1): — "Now,  the  words  *  debts  due  to  him'    H.  C.  ofA. 

190*" 

are  certainly  words  which  are  capable  of  a  wide  or  a  narrow  *^ 

coDstmction.     I  think  that  primd  facie,  and  if  there  be  nothing     bank  of 
in  the  context  to  give  them  a  different  construction,  they  would  a^»»«ala8ia 
include  all  sums  certain  which  any  person  is  legally  liable  to       Halu 
pay,  whether  such  sums  had  become  actually  payable  or  not.     coonnorJ. 
On  the  other  hand,  there  can  be  no  doubt  that  the  word  *  due '  is 
constantly  Used  in  the  sense  of  '  payable,'  and  if  it  is  used  in  that 
sense,  then  no  debts  which  had  not  actually  become  payable  when 
the  act  of  bankruptcy  was  committed  would  be  included.    Lastly, 
the  expression  '  debts  due '  is  sometimes  used  in  bankruptcy  pro- 
ceedings to  include  all  demands  which  can  be  proved  against  a 
bankrupt's  estate,  although  some  of  them  may  not  be  strictly 
debts  at  all." 

This  is  also  an  example  of  the  well  known  rule  of  interpretation 
that,  where  an  ambiguity  arises  as  to  whether  the  legislature  has 
used  a  general  expression  in  its  narrow  or  in  its  wider  sense,  the 
Court  will  place  that  meaning  upon  the  expression  which  will 
most  effectually  carry  out  the  object  of  the  section.  In  such 
cases  it  becomes  necessary  to  examine  the  context,  the  subject 
matter,  and  the  object  and  purpose  of  the  enactment  as  disclosed 
by  its  provisions.  But  before  entering  upon  that  examination  I 
shall  refer  to  two  cases  which  not  only  illustrate  the  general 
rule  but  afford  a  guide  to  the  sense  in  which  the  word  has  been 
used  in  the  sections  under  consideration.  In  In  re  Paine ;  Ex  parte 
Bead  (2)  it  became  necessary  to  interpret  the  word  "  creditor  "  as 
used  in  sec.  48  of  the  Bankriiptcy  Act  of  1883,  a  similar  provision 
to  sec  107  of  the  Queensland  Insolvnicy  Act  of  1874.  It  was  con- 
tended that  that  word  "creditor"  meant  an  actual  creditor,  a  person 
to  whom  money  was  actually  payable  at  the  time  of  the  alleged 
preference,  and  did  not  include  the  person  to  whom  money  would 
be  due  on  the  happening  of  a  contingency,  a  surety,  for  instance, 
who  might  be,  but  had  not  yet  been  called  upon  to  pay.  But 
Vaxiglian  Williams  J.  decided  against  that  contention.  After 
referring  to  the  object  of  the  section  he  said  (3) : — "  I  think  the 
legislature  in  enacting  the  section  intended  to  prevent  a  pay- 

(1)  L.R.  9  Ch.,  383,  at  p.  387.  (2)  (1897)  1  Q.B.,  122. 

(3)  (1897)  I  Q.B.,  122,  at  p.  124. 
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H.  C.  Of  A.  inent  to  anybody  who,  but  for  such  payment,  would  share  in  the 
administration  of  the  bankrupt's  estate.     I  think,  therefore,  thai 
Bank  OF     the  word  'creditor'  means  any  person  who,  at  the  date  of  the 
Australasia  pj^ym^nt  to  him,  would  have  had  to  come  in  and  prove  and  rank 
Hau^       with  the  other  creditors  in  the  bankruptcy.     A  surety  would  be 
coonnor  J.    such  a  pcrsou.     I  hold,  therefore,  that  you  may  make  a  fraudu- 
lent preference  by  a  payment  to  or  for  the  benefit  of  a  surety 
who  has  not  yet  been  called  upon  to  pay  as  surety.     It  is  not  dis- 
puted that  at  the  date  of  the  payment  into  the  bank  Barnard  was 
a  person  who  had  a  right  of  proof  under  sec.  37  in  respect  of  his 
contingent  liability  as  acceptor  of  the  bill.     He  had  a  right,  there- 
fore, to  share  in  the  distribution  of  the  bankrupt's  assets ;  and 
under  the  circumstances  I  hold  that  the  payment  into  the  bank 
waa  a  fraudulent  preference  of  Barnard  by  the  bankrupt." 

That  case  was  followed  in  In  re  Blachpooi  Motor  Car  Co. 
Ltd.;  Hamilton  v.  Blackpool  Motor  Car  Go.  Ltd.  (1).  The 
same  question  was  raised  on  the  same  section,  and  BvxMey  J., 
after  considering  all  the  other  cases  on  the  point,  quotes  the 
judgment  of  Vaicgluin  WiUiama  KJ.  in  Read's  Case  in  full  and 
follows  it.  These  cases  apply  not  only  to  sec  107,  but  are  a 
direct  authority  that  the  word  "  creditor  "  in  sec.  108  means  not 
only  a  person  to  whom  money  is  then  actually  due  by  the 
debtor,  but  also  a  person  to  whom  money  is  not  then  actually 
due,  but  who,  by  reason  of  the  facts  then  existing,  will  be 
entitled  to  prove  in  the  debtor's  estate  if  bankruptcy  supervenes. 
It  does  not,  of  course,  follow  that,  because  it  is  necessary  for  the 
effective  operation  of  the  section  to  intei'pret  the  word  "creditor" 
in  the  wider  sense,  it  must  therefore  be  held  that  the  word 
"  debtor  "  was  also  intended  to  have  the  wider  interpretation  put 
upon  it.  But  bearing  in  mind  the  general  object  of  the  section  it 
is  difficult  to  see  why,  if  any  liability  of  the  debtor  afterwards 
provable  on  his  bankruptcy  constitutes  the  person  to  whom  he  is 
liable  a  creditor  within  the  meaning  of  the  section,  the  liability 
itself  should  not  constitute  a  debt  for  the  purposes  of  the  section. 

Turning  now  to  a  general  consideration  of  the  enactment,  its 
purpose  is  to  secure  the  equal  distribution  of  the  debtor's  assets 
amongst  his  creditors,  and  as  a  safeguard  to  their  interests  it 

(1)  (1901)  1  Ch.,  77. 
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is  in  effect  provided  that  any  alienation  of  his  property  by  the  R-  ^'  o'  ^' 
debtor  during  six  months  preceding  the  adjudication  is  open  to  the       ^^' 
scrutiny  of  the  Court  if  it  takes  place  under  the  circumstances     bank  of 
mentioned  in  sees.   107,  108  and  109.     The  governing  circum-  -^u«r^^i^ 
stance  in  all  three  sections  is  the  same,  namely,  that  the  debtor       Hall. 
at  the  time  of  the  transaction  was  unable  to  pay  his  debts  as    O'Connor  j. 
they  became  due  out  of  his  own  moneys.     Such  a  condition  of 
afiairs  might  well  be  described  as  impending  insolvency,  and  the 
policy  of  the  sections  would  appear  to  be  that  at  such  a  crisis  the 
debtor  should  not  be  allowed  to  so  deal  with  his  property  as  to 
prejudice  the  interests  of  those  who,  in  the  event  of  his  subse- 
quent insolvency,  would  be  entitled  to  a  share  of  it  in  distribution. 
In  charging  the  Court  with  the  duty  of  determining  whether  ' 
the  debtor's  affairs  had  reached  that  crisis  at  the  time  of  the 
transaction  impeached,  it  surely  must  have  been  intended  that  it 
fthould  make  as  real  an  inquiry  into  the  existence  of  the  debts 
and  of  the  moneys  available  to  pay  them  as  they  became  due  as 
a  man  of  business  would  make  if  he  had  to  determine  the  same 
issue  for  himself,  having  due  regard  to  the  interests  of  all  those 
who  would  be  entitled  to  claim  against  his  estate  in  the  event  of 
adjudication.     It  becomes  apparent  on  reading  the  section  that 
the  word  "  debts  "  cannot  be  construed  so  literally  as  to  include 
only  amounts  then  actually  due.      It  is  conceded  that  the  survey 
of  the  debtor's  affairs  must  take  into  account  debts  for  liquidated 
amounts,  such  as  on  promissory  notes  then  maturing  but  not  yet 
due.    It  must  also  be  conceded  that,  even  if  "debts"  is  to  be 
taken  in  its  narrower  sense,  its  meaning  could  not  be  restricted 
80  as  to  include  only  the  debts  which  the  debtor  admitted  to  be 
due  or  believed  to  be  due.     The  elements  of  intent  or  belief  do 
not  arise  under   the  section.     The   debtor's  aiiiskirs  are  to  be 
taken  as  they  are,  not  as  he  believes  them  to  be.     It  is  obvious 
that  these  admissions  must  be  made  if  the  section  is  to  be  con- 
strued so  as  to  involve  any  effective  consideration  of  the  debtor's 
financial  position.     For  the  same  reason  it  is  difficult  to  see  how 
his  position  could  in  any  business  sense  be  ascertained  without 
having  regard  to  liabilities  pending  and  provable  as  debts  in  the 
event  of  bankruptcy,  but  not  yet  fixed  as  liquidated  amounts,  as 
well  as  the  debts  then  actually  due.      The  Kingsivear  trans- 
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H.  C.  or  A.  action  itself  is  a  jrood  illustration  of  the  necessity  for  so  extending 
^__^  the  inquiry  if  effect  is  to  be  given  to  the  object  of  the  legislature. 
Bank  ok  At  the  date  of  the  transfers  impeached  in  these  proceedings 
Australasia  philHpson's  claim,  although  one  which  would  be  provable  in 
Hall.  insolvency,  was  unliquidated  and  disputed  by  the  debtor.  But 
O'Connor  J.  it  was  then  evident  that  in  three  weeks*  time  it  would  be  either 
a  liquidated  amount  or  at  an  end.  If  determined  in  Phillipson  s 
favour  there  would  be  a  judgment  debt  i^ainst  the  debtor  of 
£700  at  least,  which  would,  beyond  all  question,  put  it  out  of  his 
power  to  pay  his  liquidated  and  ascertained  debts  as  they  became 
due  out  of  his  own  money.  The  C!ourt  no  doubt  must  look  at 
the  facts  of  the  transaction  as  they  stood  before  the  verdict,  and 
judge  them  reasonably.  But  any  fair  examination  of  the  debtor's 
position  might  well  be  expected  to  extend  to  the  takings  imd 
obligations  of  his  business  for  the  ensuing  month,  and  to  take 
account  of  liabilities,  "which,  although  not  yet  liquidated  and 
payable,  must  in  all  probability  become  so  within  a  few  week, 
in  cases  where  their  discharge  would  be  likely  to  seriously 
diminish  the  funds  available  for  payment  of  the  debtor's  actual 
debts  as  they  become  due.  That  was  exactly  the  case  with  the 
Kingswear  transaction  in  relation  to  the  debtors  affairs,  and 
I  find  it  difficult  to-  understand  how  any  examination  intended 
to  ascertain  the  real  state  of  his  business  could  leave  that  trans- 
action entirely  out  of  consideration.  I  have,  therefore,  come 
to  the  conclusion  that,  in  order  to  give  any  real  effect  to  the 
object  of  the  enactment,  it  is  necessary  to  interpret  the  word 
"  debts  "  in  the  wider  sense  which  would  include  the  Kingswe^ii* 
transaction. 

Questions  both  of  law  and  of  fact  have  been  raised  as  to  the 
second  i&sue  under  the  section  (108),  namely,  whether  the  debtor 
received  "  reasonable  and  sufficient  consideration  given  at  the 
time  "  for  "  making  "  the  mortgage  and  transfers.  I  do  not  know 
of  a  clearer  way  of  expounding  the  meaning  of  "  reasonable  and 
sufficient  "  in  that  section  than  in  the  words  of  my  learned  brother 
the  Chief  Justice  with  reference  to  them  in  Dixon  v.  Todd{l):— 
"  The  effect  is  that  a  person  in  insolvent  circumstances  cannot  make 
away  with  his  property  except  for  a  contemporaneous  equivalent 

(1)  1  C.L.R.,  320,  at  p.  324. 
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The  object  of  the  section  is  to  ensure  that,  if  a  debtor  unable  to   H*  C.  of  a. 
pay  his  debts  as  they  become  due  from  his  own  moneys  wishes       ^      ^' 
to  transfer  or  mortgage  to  any  creditor  any  portion  of  his  pro-     bank  of 
perty  which  would  otherwise,  in  the  event  of  adjudication,  be  Australasia 
distributable  amongst  all  his  creditors,  he  can  do  so  validly  only       Hall, 
by  then  getting  from  that  creditor  some  consideration,  either  in    oconnorj. 
money  or  other  tangible  value,  which  will  make  up  to  his  estate 
or  business  substantially  what  the  mortgage  or  transfer  has  taken 
from  it.    The  section  would  certainly  fail  to  achieve  that  object  if 
"  reasonable  and  sufficient "  were  held  to  mean  no  more  than  what 
is  conveyed  in  the  well  known  legal  phrases  "  good  consideration  " 
or  **  valuable  consideration." 

In  this  case  then,  the  learned  Judge,  as  he  properly  might,  took 
account  of  the  bank's  undertaking  to  make  further  advances  for 
carrying  on  the  debtor  s  business  as  part  of  the  consideration.  It 
was  for  him  to  estimate  its  value,  as  well  as  to  compare  the 
amount  of  the  advance  then  made  with  the  fair  mortgage  value 
of  the  properties  assigned,  and  I  can  see  no  reason  to  differ  from 
the  conclusion  that,  under  all  the  circumstances,  the  mortgages 
and  transfers  were  not  made  for  reasonable  and  sufficient  con- 
sideration given  at  the  time.  It  follows  that,  in  my  opinion,  the 
judgment  on  the  whole  section  in  favour  of  the  trustee  in  insol- 
vency must  stand. 

Now  as  to  sec.  109.  If  the  circumstances  of  a  transfer  to  a 
creditor  are  such  as  to  render  it  liable  to  be  declared  void  under 
sec.  108,  it  is  clear  that  the  good  faith  of  the  parties  cannot  make 
it  valid.  But  even  if  it  should  be  found  that  the  consideration  for 
the  mortgage  and  transfer  given  at  the  time  was  reasonable  and 
sufficient,  and  that  the  respondent  therefore  fails  under  sec.  108, 
he  urges  that  the  facts  in  evidence  clearly  bring  the  transactions 
within  sec.  109  in  all  other  respects  and  the  appellants  have  failed 
to  establish  the  existence  of  that  good  faith  which  alone  would 
make  the  section  inapplicable.  Whether  or  not  the  appellants  have 
established  that  "  good  faith  "  on  the  part  of  both  parties,  proof  of 
which  the  section  has  expressly  imposed  on  those  who  allege  the 
validity  of  the  transaction,  is  a  question  of  fact.  But  the  cases 
have  laid  down  rules  for  the  guidance  of  Judges  in  dealing  with 
that  issue  which  it  appears  to  me  have  made  the  conclusion 
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V.  Stead  (1)  the  House  of  Lords  considered  the  meaning  of  the 
Bank  of  expression  "  good  faith  "  as  used  in  sec.  92  of  the  Bankruptcy  Ad 
Australasia  ^f  ^ggg  ^j^^^  protects  "  a  payee  in  good  faith  and  for  valuable 
Halu  consideration."  That  was  succeeded  by  Tomkins  v.  Safery  (2), 
O'Connor  J.  in volviug  the  construction  of  the  same  section,  which  upheld  and 
adopted  the  law  as  laid  down  in  Butclier  v.  Stend,  Cairns  LC, 
in  the  course  of  his  judgment  in  Tmrikins  v.  Saffery  (3)  said:— 
"  But  are  they  to  be  taken  as  payees  '  in  good  faith,'  within  the 
meaning  of  this  section  ?  Of  course  I  do  not  speak  of  good  faith 
in  a  moral  point  of  view.  They  may  have  believed  the  statement, 
and  I  am  willing  to  take  it  that  they  did  believe  the  statement  of 
the  bankrupt  as  to  his  having  no  other  creditors.  But  are  they 
payees  in  good  faith  according  to  the  test  which  is  laid  down  in 
this  section;  a  test  derived  from  the  operation  of  the  bankruptcy 
law  ?  I  take  it  tliat  in  order  to  give  any  meaning  to  the  words 
*  in  good  faith  *  at  the  end  of  the  section,  your  Lordships  must 
hold  those  words  to  apply  to  the  matters  which  are  mentioned 
in  the  earlier  part  of  the  section.  If  you  find  a  person  receiv- 
ing a  payment  in  complete  ignorance  of,  or  without  any  means 
of  getting  information  with  regard  to,  the  matters  mentioned 
in  the  earlier  part  of  the  section,  he  may  be  a  payee  in  good 
faith." 

Again,  Lord  Blackburn  says  (4) : — "  It  comes  round  to  this,  that 
I  think  (I  am  stating  it  in  my  own  words,  but  it  is  very  nearly 
what  the  Lord  Chancellor  has  already  said)  that  when  they  knew 
that  the  man  was  insolvent  and  unable  to  pay  his  debts,  when 
they  knew  that  this  money  was  given  them  to  prefer  a  particular 
body  of  creditors  to  all  the  other  creditors,  if  there  were  others, 
they  were  then  fixed  with  the  knowledge  of  an  infringement  of 
the  Statute,  and  although  they  were  told  by  the  man  who  after- 
wards became  a  bankrupt  that  he  had  no  other  creditors,  they 
cannot  get  out  of  it ;  they  took  their  chance.  If  he  had  told  them 
the  truth,  and  there  had  been  in  fact  no  other  creditors,  this  trans- 
action would  have  stood  and  been  perfectly  good  ;  if  he  had  any 
other  creditors  it  would  not  stand.     They  knew  all  that  it  was 

(1)  L.R.  7  H.L.,  8.39.  (3)  3  App.  Gas.,  213,  at  p.  2*26. 

(2)  3  App.  Cas.,  213.  (4)  3  App.  Gas.,  213,  at  p.  237. 
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necessary  for  them  to  know,  and  I  think  they  took  their  chance,   ^  ^*  ®'  '^• 
and  they  must  take  the  consequences." 

In  my  opinion  these  passages  apply  directly  to  the  expression     bank  of 
"  good  faith  "  as  used  in  sec.  109.     It  is  immaterial  that  there  Au8tralasia 
was  no  want  of  **  good  faith  "  in  a  moral  sense  in  either  party.       Hall. 
In  oi*der  to  succeed  the  transferee  must  go  far  beyond  that  and     cconnor  j. 
prove  that  there  was  that  good  faith  which  the  bankruptcy  law 
requires  in  such  ti'ansactions  as  explained  in  the  judgment  I  have 
(quoted. 

The  transfers  and  mortgages  impeached  are  clearly  within  the 
section  unless  the  bank  can  establish  the  defence  of  good  faith. 
Applying  the  principle  laid  down  by  Lord   Caima  and   Lord 
BUickbum  to  the  facts  proved  in  this  case  it  is  difficult  to  see  how 
that  defence  can  be  established.     The  bank  had  a  full  knowledge 
of  all  the  debtor's  business.     Indeed  it  would  be  carried  on  only 
by  their  aid,  and  they  necessarily  kept  thenselves  informed  of 
the  condition  of  his  affairs,  and  had  at  all  times  either  the  know- 
ledge or  the  means  of  obtaining  knowledge  of  his  exact  position 
in  all  his  transactions.     Having  regard  to  his  financial  position 
at  the  time  of  the  impeached  securities,  the  effect  upon  his  estate 
and  his  other  creditors  of  giving  the  bank  the  securities,  and  the 
position  of  advantage  as  compared  with  other  creditors  in  which 
the  holding  of  the  securities  placed  the  bank,  I  find  it  impossible 
to  say  that  the  transfers  were  made  in  good  faith  within  the 
meaning  of  sec.  109. 

Holding  these  views  it  becomes  unnecessary  for  me  to  refer  to 
the  questions  raised  by  the  bill  of  sale.  On  the  whole  case, 
therefore,  I  agree  that  the  judgment  of  Real  J.,  must  be  upheld 
and  the  appeal  dismissed. 

Isaacs  J.  The  securities  have  been  challenged  by  the  trustee 
on  various  grounds.  He  contended  that  they  are  invalidated  by 
sees.  107,  108,  and  109  of  the  Queensland  Insolvency  Act  1874, 
and  also  by  the  Biila  of  Sale  Act  1891. 

Sec.  107  of  the  Insolvency  Act  prescribes  as  one  of  the  condi- 
tions of  avoidance  that  the  act  of  the  debtor  shall  be  with  a  view 
of  giving  a  creditor  a  preference  over  the  other  creditors ;  and 
this  was  negatived  by  an  express  finding  of  the  learned  Judge 
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H.  C.  OF  A.  whose  judgment  is  appealed  from.     That  issue  depends  to  a  great 
*'        extent  on  the  credibility  of  the  witnesses,  and  as  there  was  abun- 
Bank  ov     dant  evidence  to  sustain  it,  1  do  not  see  my  way  to  reverse  the 
AUST1ULA8IA  ttnding  on  this  point. 

Hau^  Sec.   108  lays  down   among   the   essentials   for   avoiding  an 

ibuncD  J.      assignment  that  the  debtor  was  unable  to  pay  his  debts  as  they 

became  due  from  his  own  moneys,  and  that  it  was  not  made  for  a 

I'easonable  and   sufficient  consideration   given   at   the   time  of 

making  the  assignment. 

The  onus  of  establishing  both  essentials  is  upon  the  trustee 
who  seeks  to  invalidate  the  assignment :  Ex  parte  Lancciaier :  In 
re  MarfHlen  (1);  and  Ex  parte  Green:  In  re  Laurie  (2).  The 
(juestion  is  whether  he  has  satisfied  this  burden. 

Meal  J.  has  held  that  the  insolvent  was  on  8th  July  1905,  the 
date  of  giving  the  securities,  in  fact  unable  to  pay  his  debts  as 
they  became  due  from  his  own  moneys,  but  he  has  done  so  upon 
a  view  of  the  law,  which,  with  deference  to  the  learned  Judge, 
appears  to  me  to  be  erroneous. 

His  Honor  says  : — "  The  total  amount  of  his  liabilities,  includ- 
ing these  sums  but  excluding  the  action,  was  £1,085,  and  the  total 
amount  of  the  debts  due  to  him  was  £1,200  odd — ^as  good  or  equal 
to  nearly  £1,200  cash,  for  in  substance  all  these  debts  were  paid. 
But  still  it  appears  to  me  the  Act  requires,  and  I  am  bound  to 
liold,  that  he  must  have  moneys  of  his  own  or  at  call  to  pay  his 
debts  a^s  they  become  due.  They  were  in  fact  due  and  he  had  not 
the  money  in  hand  or  at  call,  and  therefore  on  that  ground  I  hold 
that  he  was  unable  to  pay  his  admitted  debts  from  his  own  moneys. 
His  debtors  were  so  good  for  their  liabilities  that  I  think  he  could 
have  got  the  money  from  them  if  he  had  asked  for  it.  Yet  tech- 
nically it  appears  to  me  he  was  insolvent." 

The  action  referred  to  in  the  passage  quoted  ended  in  the  estab- 
lishment of  a  liability  of  £700,  the  amount  of  part  of  the  purchase 
money  of  a  vessel  called  the  Kiiigswear  paid  and  ordered  to  be 
returned,  and  also  £968  lis.  lid.  damages  for  fraudulent  mis- 
representations as  to  the  condition  of  the  vessel  by  which  the 
purchaser  was  induced  to  make  the  contract 

His  Honor  considered  that,  although  money  to  the  credit  of  a 

(1)  25  Ch.  D.,  311.  (2)  67  L.J.Q.B.,  431. 
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man's  banking  account  at  call  is  practically  his  own  money,  yet   ^-  ^'  ®'  ^' 
money  owing  to  him  by  private  individuals  and  payable  immed-       ,^_\ 
iately,  and  which  if  asked  for  would  be  immediately  paid,  is  not     bank  of 
money  of  the  debtor.   In  my  opinion  both  classes  of  assets  are  on  Australasia 
the  same  footing,  and  no  legal  distinction  can  be  drawn  between       Hall. 
them.     If  a  man  by  asking  his  debtor  can  get  paid  what  is  owing      ismcs  j. 
to  him,  there  is  no  difference  in  law  between  a  debtor  who  is  a 
bank,  and  another  debtor  who  is  a  merchant,  or  whatever  his 
occapation  may  be.     If  the  moneys  so  available  are  sufficient 
to  pay  the  man's  liabilities,  then  he  is  able  to  pay  his  debts  out 
of  his  own  moneys. 

The  Act  requires  the  debtor  to  be  able  to  pay  his  debts  as  they 

become  due.     This  does  not  mean  that  he  is  always  bound  to 

keep  by  him  in  cash  a  sum  sufficient  to  meet  all  his  outstanding 

indebtedness  however  distant  the  date  of  payment  may  be.     If  at 

the  time  he  makes  the  assignment,  the  debtor's  position  is  such 

that  he  has  property  either  in  the  form  of  assets  in  possession  or 

of  debts,  which  if  realised  would  produce  sufficient  money  to  pay 

all  his  indebtedness,  and  if  that  propei-ty  is  in  such  a  position  as 

to  title  and  otherwise  that  it  could  be  realized  ii\  time  to  meet 

the  indebtedness  as  the  claims  mature,  with  money  thus  belonging 

to  the  debtor,  he  cannot  be  said  to  be  unable  to  pay  his  debts  as 

they  l)ecome  due  from  his  own  moneys.     In  other  words,  if  the 

debtor  can,  by  sale  or  mortgage  of  property  which  he  owns  at  the 

time  of  the  assignment,  change  the  form  of  the  property  into  cash 

wholly  or  partly  but  sufficient  for  the  purpose  of  paying  his  debts 

as  they  become  due,  that  requirement  of  the  section  is  satisfied. 

Robertson's  financial  position  on  7th  July,  that  is  just  before 

giving  the  assignment,  was  as  follows.    His  liabilities  consisted  of 

a  bank  overdraft  £954  18s.  and   a  further   bank   advance  of 

£937  7s.  6d.  for  wages  ;  sundry  creditors  £1,085,  from  which  had  to 

be  deducted  £243  payable  according  to  agi-eement  in  coal,  leaving  a 

net  sundry  indebtedness  of  £842.   So  far,  the  total  is  £2,734  5s.  6d. 

To  this  Mr.  Gra/uim  claimed  to  add  the  Kingswear  liabilities  of 

£700  and  £968  11a  lid.,  and  a  further  amount  for  solicitors'  costs, 

which  he  estimated  at  about  £250  up  to  7th  July.     If  these  be 

added  the  total  liabilities  to  be  provided  for  on  7th  July,  and  all 

rightfully  payable  at  once  except  perhaps  the  costs — and  these 
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H.  C.  OF  A.   would    be   payable    very   shortly   afterwards  —  amounted  to 

^^       £4,652  17s.  5d. 
Bank  of         As  against  thiS,  the  greatest  possible  amounts  procurable  by  the 
Australasia  j^btor  to  pay  his  liabilities  by  means  of  his  own  assets,  whatever 
Hall.       the  ultimate  value  of  the  assets  may  have  been,  were  £2,200,  the 
iMMt  J.      amount  which  could  have  been  drawn  from  the  bank  as  against 
security,  and  £1,280  book  debts,  and  also  by  a  very  fair  concession 
on  the  part  of  Mr.  Graham^  say  £172,  being  two-thirds  of  £259, 
the  stated  value  of  some  additional  assets  mentioned  in  the  state- 
ment of  affairs.    This  would  bring  the  total  amount  of  cash  avail- 
able for  the  due  satisfaction  of  the  above  mentioned  liabilities  to 
£3,G52,  and  would  leave  a  deficiency  of  £1,000.     The  only  other 
possible  asset  was  the  Kingswear,  which  it  was  contended  for 
the  respondent  ought  not  to  be  taken  into  consideration  as  a  means 
of  meeting  Robertson's  liabilities.     For  some  time,  while  recog- 
nizing the  probability  of  Robertson's  insolvent  position  on  8th 
July^  I  was  greatly  pressed  by  the  want  of  some  direct  evidence 
on  the  part  of  the  ti*ustee  to  countervail  the  sworn  statement  of 
the  debtor  in  his  statement  of  affairs  that  the  vessel  was  on 
30th   August   1905   worth  £1,500  as  she  then  lay  in  Sydney 
Harbour.     But  further  reference  to  the  evidence  does,  I  think, 
lead  to  the  conclusion  that  at    all  events  the  vessel  was  not 
available  as  a  present  means  of  paying  Robertson's  debts  as  they 
became  due.     The  debtors  petition  presented  on  12th  August- 
only  two  days  after  the  adverse  judgment — states  that  he  admits 
his  inability  to  pay  his  debts  on  that  date.     There  was  since  8th 
July  no  new  debt  of  extraordinary  amount,  and  besides  the  bank 
debt  of  £1,400  I7s.  7d.,  and  the  ordinary  trade  debts  which  con- 
tinued and  amounted  to  £1,182  6s.  8d.,  the  only  outside  debts 
were  apparently  his  own  solicitors'  costs,  £250,  and  the  A'iwy- 
8we(iv  judgment  and  costs,  £2,260,  in  all  £5,093  4s.  3d.,  or  only 
£440  6s.  lOd.  more  than  on  8th  July. 

Schedule  H  of  his  statement  of  affairs,  dated  30th  August 
1905,  sets  out  as  one  of  the  causes  of  insolvency  that  the  adverse 
judgment  rendered  it  impossible  to  obtain  the  necessary  financial 
accommodation  to  pay  his  wages,  which  on  the  day  after  the 
verdict  were  something  over  £800.  It  appears  from  the  evidence 
of  Mr.  Ridley,  the  bank  manager,  that  he  offered  to  pay  the  wages 
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•nd  railage,  in  all  about  £1,100,  on  the  security  of  the  book  debts,  ^*  C.  of  A. 
bat  apparently  no  one  then  thought  of  the  Kingswear  as  a  present       ,//\ 
available  means  of  raising  money,  even  to  pay  the  wages.  Bank  of 

As  appears  by  schedule  C  the  vessel  was  in  fact  held  by  Australasia 
Phillipson  as  security  until  Robertson's  liability  of  £700  to  him       Hall. 
was  paid.     The  only  fair  conclusion  from  these  facts  is,  that      isaaosJ. 
whatever  its  actual  value  might  ultimately  be,  it  was  as  an 
immediate  money-raising  asset  worth  nothing  to  Robertson,  and 
ought  to  be  excluded  from  commercial  considerations  on  8th  July 
for  the  purpose  of  paying  his  debts. 

The  main  question  on  this  branch  of  the  case  is  whether  the 
two  sums  of  £700  and  £968  lis.  lid.  in  respect  of  the  Kingmmar 
liability  should  be  included  amongst  Robertson's  debts  on  8th 
July  within  the  meaning  of  sec.  108.  If  not,  his  debts  on  that  date 
would  be  reduced  to  £2,984  5s.  6d.,  and  would  be  amply  met  by 
the  book  debts  and  the  amount  procurable  from  the  bank  on  his 
free  assets,  which  together  would  exceed  £3,000. 

If  either  of  them  is  to  be  taken  into  account  as  a  debt,  the 
liabilities  would  exceed  the  power  of  the  debtor  to  meet  them. 

It  is  necessary  therefore  to  consider  whether  these  two  sums,  or 
either  of  them,  ought  to  be  included  as  debts  on  8th  July. 

It  is  contended  for  the  appellant  that  the  sums,  and  particu- 
larly the  sum  of  £968  lis.  lid.,  became  debts  only  when  Phillip- 
eon  obtained  judgment,  namely,  10th  August  1905.  The  trial  of 
the  action  began  24th  July,  and  ended  on  10th  August,  and  the 
judgment  rested  upon  a  finding  of  fraud  inducing  the  contract, 
and  upon  that  finding  the  plaintiff  obtained  judgment  rescinding 
the  contract  and  ordering  the  defendant  to  pay  £700  which  had 
been  paid  to  him  in  terms  of  the  contract ''  now  rescinded,"  and  also 
the  further  sum  of  £968  lis.  lid.  already  mentioned,  with  costs. 

Undoubtedly  the  Act  in  some  sections  recognizes  a  clear  dis- 
tinction between  "  debts  "  and  "  liabilities." 

It  is  quite  clear,  too,  on  authority,  that  Phillipson's  claims  were 
not,  until  after  the  judgment,  debts  that  would  have  supported  a 
petition  for  insolvency :  Ex  parte  Charles  (1) ;  Ex  parte  Broad- 
hmA  (2) ;  Jones  v.  Thompson  (3).    And  the  appellants'  case  is 

(1)  U  Ettt.,  107.  (2)  22  L. J.  Bkcy.,  21. 

(3)  27  L.J.Q.B.,  234. 

VOL.  IV.  W 
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H.  C.  OF  A.  that,  where  the  Act  in  seca  107, 108,  and  109  speaks  of  a  debtor's 
iiiability  to  pay  his  debts  as  they  become  due,  it  refers  to  liqui- 
Bank  of     dated  sums  which  have  or  will  certainly  become  payable. 
AoOTiuLAMA      ^^  gj^^  gjgj^^  ^j^jg  contention  has  much  force.     But  in  In  re 

Haix.  PoUiTid  (1)  the  words  "  any  creditor  "  were  restricted  to  creditors 
ignnrr'  Under  the  bankruptcy,  being  construed  as  was  said  by  Tnm^r 
L.J.,  "  in  accordance  with  the  circumstances  to  which  the  Act  was 
intended  to  apply."  Upon  the  same  principle  have  been  decided 
the  cases  of  In  re  Paine ;  Ex  paHe  Read  (2),  and  in  In  re  Blade- 
pool  Motor  Gar  Co.  Ltd. ;  Hamilton  v.  Blackpool  Motor  Car  Co. 
Ltd.  (3),  which  determined  quite  clearly  that  the  word  "  creditor" 
in  sec.  48  of  the  English  Bankruptcy  Act  1883  means  any  persoD 
who  at  the  date  when  the  charge  or  payment  is  made  is  entitled, 
if  bankruptcy  supervenes,  to  prove  in  the  bankruptcy  under  sec 
37,  and  share  in  the  distribution  of  the  bankrupt's  estate. 

It  was  argued  in  regard  to  these  two  cases  that  the  interpreta- 
tion they  give  to  the  word  "  creditor  "  is  not  sound  law,  and  also 
that,  even  if  it  be  well  founded  in  law,  it  does  not  affect  the  mean- 
ing of  the  word  "  debts  "  in  the  earlier  part  of  the  sections.  As 
to  the  correctness  of  the  decisions,  I  agree  with  the  learned 
Judges  who  determined  them  that  the  history  of  the  frandulent 
preference  section  shows  that  the  word  "  creditor  "  in  that  con- 
nection must  receive  the  signification  they  attach  to  it 

The  doctrine  of  fraudulent  preference  was  rested  by  I/)rd 
Mansfield  in  1768  in  the  case  of  Aldereon  v.  Temple  (4),  npon 
fraud  upon  the  law,  and  he  said  inter  (diu(5)  : — ^"'It  is  defeating 
the  equality  that  is  introduced  by  the  Statutes  of  bankruptcy." 
The  judgment  of  Cockbum  C3.,  in  BiUs  v.  STwitk  (6),  in  1865 
traces  the  decisions  down  to  that  time  and  takes  the  same  view. 
He  says  (7 ) : — "  For,  it  must  be  borne  in  mind  that  the  true  question 
in  all  these  cases  is  whether  the  intention  with  which  the  pay- 
ment was  made  was  to  defeat  the  operation  of  the  bankrupt  iav. 
It  is  this  intention  to  act  in  fraud  of  the  law  which  stamps  the 
preference  of  the  particular  creditor,  however  morally  honest,  with 
the  character  of  fraud." 

(1)  L.R.  I  Ch.,  356,  at  p.  358.  (5)  4  Burr.,  2235.  at  p.  2240. 

(2)  (1897)  1  Q.B.,  122.  (6)  6  B.  &  S.,  314. 

(3)  (1901)  1  Ch.,  77.  (7)  6  B.  &  S.,  314,  at  p.  319. 

(4)  4  Burr.,  2235. 
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These  authorities  apply  directly  to  see.  107,  and  in  sees.  108   H-  C-  <>'  ^ 

i9(y7 

and  109  the  same  words  must  have  the  same  meaning,  because  all 
those  sections  ai*e  framed  for  the  same  object  and  levelled  at  the      Bamk  of 
same  tiling,  though  with  poasibly  different  effect  according  to  the  ^^^^^^^^ 
varying  circumstances.  Halt* 

But  assuming  the  correctness  of  this  construction  of  the  word      imao«  J. 
ci-editor,"  it  was  maintained  by  Mr.  Feez  that  debts  in  these 
.sections  were  only  such  as  were  debts  in  the  strict  sense  and 
would  in  their  nature  support  a  petition  for  insolvency. 

I  do  not  think  this  contention  can  be  upheld.  It  would  lead  to 
confusion  of  terms  in  the  sections  themselves.  The  enactments 
are  to  regulate  the  duties  between  the  person  who  is  called 
uniformly  the  debtor,  and  the  persons  who  are  with  equal 
nniformity  called  his  creditors.  The  moneys  which  are  payable 
by  him  to  them  are  called  debts.  Whatever  meaning  is  properly 
attributable  to  "  creditor  "  must,  as  it  seems  to  me,  correlatively 
apply  to  "  debtor,"  and  therefore  of  necessity  to  debts.  Reverting 
again  to  the  history  of  the  fraudulent  preference  sections,  I  think 
it  can  be  distinctly  discerned  in  the  cases  that  the  equality  intro- 
duced by  the  Statute  of  Bankruptcy  referred  to  by  Lord  Mans- 
Jiddy  and  the  cardinal  question  in  cases  of  this  kind  as  to  whether 
the  debtor  intended  to  defeat  the  operation  of  the  bankruptcy 
laws,  determined  not  merely  the  quality  of  the  act  impeached 
bat  the  nature  of  the  obligation  affected.  The  same  reasoning 
applies  to  interpret  both  "debtor"  and  "creditor,"  and  the  indebted- 
new  of  the  one  to  the  other.  The  section  operates,  it  is  4rue,  only 
in  the  case  of  an  adjudication  of  insolvency  witl^n  six  months,  but 
it  assumes  that  the  debtor  is  already  insolvent  in  fact.  There 
can  be  no  valid  reason  for  differentiating  the  relatiorti  of  debtor 
and  creditor,  or  the  meanings  of  debtor  and  debt. 

The  extensive  meanings  to  be  given  to  such  words  in  order  to 
fctfectuate  the  objects  of  the  legislature  in  relation  to  bankruptcy 
may  be  well  gathered  from  the  cases  of  Hardy  v.  Fothergill  (1), 
and  Flint  v.  Bamai^  (2). 

Turning  to  the  Act  itself  we  find  indications  that  distribution 
and  discharge  are  the  main  objects  aimed  at  by  Parliament.  The 
title  of  the  Act  is: — "To  provide  for  the  distribution  of  the  Estates 

(1)  13  App.  Cm.,  351.  (2)  22  Q.B.D.,  90. 
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^ '^      from  their  debts,  and  for  the  punishment  of  fraudulent  debtors 

Ba2(k  of    And  for  other  purposes." 
AcsTKALAfliA      jjere,  then,  we  have  the  three  words  debtors,  debts,  and 
Hall.       creditors  all  used  in  correlation  at  the  threshold  of  the  Statute. 
J.  In  sec.  47  it  is  expressly  provided  that  the  debt  of  a  petitioning 

creditor  must  be  a  liquidated  sum  due  at  law  or  in  equity.  The 
appellants'  argument  would  render  this  qualification  unnece88aI}^ 
In  sec.  140  there  is  no  doubt  of  the  extensive  nature  of  debts  as 
provable  in  insolvency  :  Jack  v.  Kipping  (1),  following  Peat  v. 
Jones  &  Co.  (2),  as  well  as  Ex  parte  Adamaon ;  In  re  GcUu  (3), 
show  that  damages,  even  though  unliquidated,  arising  from  the 
debtor  s  fraudulent  misrepresentation  inducing  the  creditors  to 
enter  into  a  contract  with  the  debtor,  are  provable.  The  actual 
cause  of  the  damage  is  entering  into  the  conti-act,  though  the  right 
to  be  relieved  from  the  loss  would  not  exi&t  but  for  the  fraud,  which 
in  such  case  is  a  violation  of  the  debtor's  obligation  of  good  faith 
in  relation  to  the  contract,  and  therefore  provable.  In  sec  152  and 
some  following  sections  under  the  head  "  Dividends  "  the  word 
"creditors"  is  obviously  employed  to  denote  all  persons  who 
have  proved  in  the  insolvency  in  respect  of  provable  debts.  It  is 
they  who  are  to  be  entitled  to  dividends  in  the  distribution  of 
the  estate.  Sees.  173  and  174  provide  for  the  insolvent's  release 
from  all  debts  provable  in  insolvency  with  certain  specified 
exceptions. 

In  vie\^  of  these  provisions  it  appears  to  me  that  sees.  107, 108 
and  109  are  mei^ly  for  the  purpose  of  effectuating  the  mam 
objects  of  the  Act  as  already  mentioned.  They  must  be  read  and 
construed  #ith  reference  to  those  objects  and  as  instruments  to 
aid  the  ultimate  intention  of  the  legislature.  So  reading  them, 
it  appears  to  me  impossible  to  separate  the  terms  creditor,  debtor, 
and  debt,  as  Mr.  Feez  has  invited  us  to  do. 

It  may  not  be  out  of  place  to  observe  that  the  signification  of 
the  word  "  debt "  in  relation  to  fraudulent  preference  appears  to 
have  gradually  extended.  In  Lord  Mansfields  time  only  debts 
strictly  so  called  were  provable,  and  so  were  the  only  ones  subject 
to  the  doctrine  he  is  said  to  have  originated.     By  the  year  WW 

(I)  9  Q.B.D.,  113.  (2)  8  Q.B.D.,  U7.  (8)  8  Ch.  Ri  ^I- 
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the  principle  had  been  well  established  as  Lord  ELlenhorov^h   H.  C.  of  a. 
recognized.     He  said  in  Crosby  v.  Cnmch  (1),  "  Strictly,  only  the        ^*^' 
acts  of  a  trader  subsequent  to  his  bankruptcy  are  void.     Pre-      Bank  o» 
cedent  acts  supposed  to  be  in  contemplation  of  bankruptcy  have  Aust^labia 
likewise  been  invalidated ;  but  this  is  an  excrescence  upon  the       Hall. 
bankrupt  laws."  lauati. 

The  subsequent  history  of  the  bankruptcy  law  shows  a  gradual 
extension  by  the  legislature  of  the  nature  of  the  obligations  which 
could  be  proved  in  bankruptcy,  participate  in  the  distribution  of 
the  bankrupt's  property,  and  be  released  by  his  discharge.  The 
"  contemplation  of  bankruptcy  "  was  the  dominant  idea ;  and  this, 
whether  in  the  later  form  of  "  view  of  preferring  "  or  the  actual 
effect  as  in  sec.  108,  always  appears  to  bring  together  the  debts 
which  the  debtor  is  unable  to  pay,  and  the  persons  to  whom  they 
are  owing,  in  relation  to  the  ultimate  result  of  the  bankruptcy 
law  upon  the  indebtedness.  These  considerations  all,  in  my 
opinion,  conclude  the  law  in  favor  of  the  respondent's  contention 
on  this  point. 

In  the  result,  the  two  sums  of  £700  and  £968  lis.  lid.  ought 
for  this  purpose  to  be  included  in  the  debts  of  Robertson  on  8th 
July,  and  they,  independent  of  Phillipson's  costs,  establish  his 
insolvency  on  that  date. 

It  then  becomes  necessary  to  consider  whether  the  trustee  has 
proved  that  the  securities  were  not  executed  "  for  a  reasonable 
and  sufficient  consideration  given  at  the  time  of  making  or  giving 
the  same."  The  consideration  was  £937  7s.  6d.,  actually  given  at 
the  time — because  the  agreement  "  and  advance  of  the  7th  July  " 
and  the  consequent  signing  of  the  documents  on  the  8th  were  all 
one  transaction  and  may  justly  be  regarded  as  contemporaneous — 
and  £954  18s.  previous  overdraft,  and  an  indefinite  arrangement 
to  make  current  advances  which  without  any  breach  of  contract 
<»uld  be  and  has  terminated  shortly  afterwards.  What  is  meant 
by  *"  reasonable  and  sufficient  consideration  ? "  Can  it  be  said  as 
was  argued  by  Mr.  Feez  that  it  merely  means  "  reasonable  and 
suffident"  as  between  a  creditor  and  a  debtor,  who  hopes  and 
expects  thereby  to  re-establish  his  solvency,  and  that  "  sufficient " 
iiteaQs  of  sufficient  value  to  the  debtor,  or,  so  to  speak,  worth  the 

(1)  2  Gamp.,  166,  at  p.  16S. 


1550  HIGH   CX)URT  [1907. 

H.  C.  OF  A.  sacrifice,  in  the  circumstances  in  which  he  is  placed  ?    I  do  not 

*'       feel  able  to  accept  that  definition.    The  object  of  the  section  must 

Bank  of     be  borne  in  mind.     As  already  indicated,  it  was  not  enacted  for 

Australasia  ^j^^  debtor  s  protection,  for  he,  like  every  other  man  of  sound  mind 
Hail.  and  full  age,  may  be  left  to  make  his  own  bargains,  nor  to  enable 
isitacs  J.  him  to  run  risks  with  property  already  insufficient  to  meet  his 
liabilitiea  It  was  designed  for  the  protection  of  the  g^ieral 
body  of  his  creditors  once  he  is  in  fact  insolvent.  It  was  recog- 
nized by  the  legislature  that  such  a  man  ought  not  to  alter  the 
condition  of  his  assets  so  far  as  either  to  appreciably  lessen  them 
in  value  or  to  render  them  more  difficult  to  satisfy  his  creditors' 
claims.  Reading  the  words  "  reasonable  and  sufficient "  with  Uiis 
object  in  view,  I  think  they  mean  what  an  honest  and  prudent 
man  in  the  position  of  an  insolvent  debtor,  anxious  to  retrieve  hi» 
position  if  possible,  and  yet  cax^f ul  not  to  lessen  his  present  means 
of  discharging  his  obligations  in  any  way,  would  think  a  reason- 
able and  sufficient  consideration.  In  other  words  "sufficient" 
means  of  substantially  equal  value,  and  "  reasonable  "  means  sub- 
stantially as  available  for  realization.  The  form  of  his  property 
may  be  changed,  but  he  may  not  materially  diminish  its  capacity 
to  satisfy  his  creditors*  just  demands. 

The  section  was  intended  to  absolutely  prevent  one  creditor 
obtaining  more  than  his  just  and  proportionate  share  of  an 
insolvent  debtor's  property,  whether  by  design  or  accident ;  the 
result  of  the  transaction,  instead  of  the  contemplation,  intention 
or  purpose  of  the  debtor  being  the  test.  If,  then,  the  result  of 
the  transaction  be  substituted  for  the  debtor's  contemplation  of 
bankrutcy,  the  case  of  Lintcni  v.  BaiHeU  (1)  is  much  in  point 
There  a  bankrupt  had  given  a  preference  to  a  creditor,  and  the 
question  was  whether  it  was  an  act  of  bankruptcy.  The  Court 
gaid  : — "  The  deed  and  the  transaction  may  have  been  very  fair 
as  between  the  parties ;  but  in  all  these  cases  the  object  to  be 
attended  to  is,  quo  animo  the  transaction  is  done.  Now  the 
single  question  is,  whether  a  man  shall  be  allowed  to  commit  a 
fravd  upon  the  whole  system  of  the  laws  concerning  bankrwpt^j 
by  giving  a  preference  to  one  creditor  in  prejudice  to  the  rest  ? 
Clearly  he  shall  not." 

(1)  1  Cowp.,  120. 
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Having  regard  therefore  to  the  result  of  the  transaction,  it  is  ^*  ^'  ^'  -^• 
not  enough  to  say  that  the  bargain  was  very  fair  as  between  the 
parties.     The  Act,  in  such  circumstances  as  here  exist,  stamps  it     bank  or 
as  a  fraud.  Australasia 

That  is  suflBcient  without  more  to  avoid  the  securities,  and  it       Hall. 
is  not  actually  necessary  to  deal  with  the  further  questions  of      Isaacs  j. 
law  raised  by  the  respondent 

As  to  one  of  them,  however,  that  of  good  faith  under  sec.  109, 
it  is  desirable  to  state  my  views. 

The  burden  of  proving  good  faith  by  the  section  itself  is 
expressly  placed  upon  the  person  supporting  the  validity  of  the 
transaction.  I  have  come  to  the  conclusion  that  the  evidence 
does  not  support  the  finding  of  the  learned  Judge  that  the 
securities  were  take  in  good  faith.  I  do  not  refer  to  good  faith 
as  a  matter  of  morality  but  as  within  the  meaning  of  sec.  109. 
James  L.J.  in  In  re  Tate  (1),  after  quoting  from  Butcher  v.  Stead 
(2),  said  of  a  person  who  had  received  money  from  a  bankrupt: — 
"  The  person  receiving  the  money  must  show  that  he  took  it  in 
good  faith,  and  that  he  did  not  know  that  the  person  paying  the 
money  was  doing  anything  injurious  to  his  other  creditors." 

In  this  case  the  bank  knew  as  much  of  Robertson's  affairs  as 

he  did,  and  therefore  knew  that  he  was  sued  by  Phillipson  upon 

a  claim  which,  if  substantiated,  would  leave  Robertson  unable  to 

meet  his  liabilities.     The  bank,  in  effect,  threw  all  the  risk  upon 

the  other  creditors,  securing  to  itself  a  preference  in  case  of 

Robertsons  insolvency.     In  these  circumstances   the  words  of 

Lord  Hobhouae  in  delivering  the  judgment  of  the  Privy  Council 

in  NcUiancU  Bank  of  Australasia  v.  Moi^*is  (3)  apply  with  great 

force: — "Their   Lordships  conceive   that  if  the    creditor    who 

reoeives  payment   has  knowledge  of  circumstances  from  which 

ordinary  men   of   business  would   conclude  that  the  debtor  is 

nnable   to  meet  his  liabilities,  he  knows,  within  the  meaning 

of  the  Act,  that  the  debtor  is  insolvent."    The  Act  there  referred  to 

was  25  Vict.  No.  8  of  New  South  Wales,  and  sec.  2  of  that  Act 

provided  that  certain  payments  before  sequestration  to  a  creditor 

should  be  protected,  if  inter  alia  the  creditor  did  not  know  at 

(I)  35  L.T.,  531,  at  p.  532.  (2)  L.R.,  7  H.L.,  830. 

(3)  (1892)  A.C.,  287,  at  p.  290. 
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a  C.  oi  A.  the  time  of  payment  that  the  debtor  was  infiolvent  or  would  by 

the  payment  be  rendered  insolvent      Taking  this  view  of  the 

Bank  or    facts  and  the  law,  I  have  no  doubt  the  securities  are  invalidated 
Australasia  y^^  ^^^  ^f  ^^  ^^g  ^  ^^^  ^  ^^  jq^ 

Hat«u  The  ground  upon  which  the  bills  of  sale  were  attacked  under 

J.  the  Bills  of  Sales  Act  is  one  which  relates  to  the  construction  of 
the  particular  documents  rather  than  of  the  Act  itself,  and  there- 
fore I  do  not  find  it  necessary  in  this  case  to  enter  upon  its  con- 
sideration. 

In  my  opinion  the  appeal  must  be  dismissed. 

HiQOiNS  J.  This  is  a  case  in  which  the  learned  Judge  below 
has  reluctantly  found  himself  compelled,  according  to  a  certain 
view  of  the  Queensland  Insclvency  Act  of  1874,  to  treat  an  honest 
transaction  as  fraudulent.  He  does  not  doubt  "  in  the  smallest 
degree,  the  bona  fides  of  the  bank  manager  in  requiring  immedi- 
ate security."  It  is  true  that  Phillipson's  action  for  either  damages 
or  rescission  of  a  contract  was  pending  against  the  debtor ;  bot 
His  Honor  is  satisfied  that  the  bank  manager  ''  had  not  the 
slightest  notion  that  the  defendant  in  that  action  would  not  be 
successful,  .  .  .  The  defendant  told  him  (and  truly)  that  he 
was  advised  by  his  counsel,  after  the  evidence  on  commission  had 
been  taken,  that  he  had  a  good  case.  The  action  was  one  in 
which  fraud  was  aUeged  against  the  defendant.  Well,  he  had 
known  the  defendant  in  the  action  for  a  considerable  time,  and 
apparently  had  every  respect  and  esteem  for  him  as  a  man  of 
high  character,  and  not  likely  to  be  a  man  who  would  be  guilty 
of  fraud."  The  learned  Judge  expressly  finds  also: — "  I  do  not  tiunk 
that  Robertson  had  the  slightest  idea,  in  giving  the  security,  of 
preferring  the  bank  ";  and  so  promising  was  the  defendant's  bank 
account  that  the  bank  was  willing  and  anxious  to  keep  him  as  a 
customer,  and  not  let  his  account  go  elsewhere.  It  was  a  healthy 
account  of  a  going  business.  The  question  is,  does  the  law  of 
Queensland  compel  the  Court  to  say,  notwithstanding  such  find- 
ings, that  Robertson  fraudulently  preferred  the  bank. 

The  trustee  in  the  insolvency  mainly  relies  on  sec  108  of  the 
Insolvency  Act  of  1874.  To  succeed  under  that  section,  he  has 
to  show  (a)  that  Robertson  was,  at  the  time  of  giving  the 
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securities,  "  unable  to  pay  his  debts  as  they  became  due  out  of  his  ^*  ^'  ®'  ^• 
own  moneys  " ;  and  (b)  that  the  securities  were  not  given  "  for  a  v_^ 
reasonable  and  sufficient  consideration  given  at  the  time/'  The  Bank  of 
Judge  has  found,  as  to  (a),  that  Robertson  had  on  8th  July,  the  date  ^""'"^^ma 
of  the  securities,  credit  which  would  have  enabled  him  to  pay  his 
debts  if  and  when  they  should  be  demanded ;  and  that  he  had, 
apart  from  other  assets,  good  book  debts — book  debts  such  that 
he  ooidd  have  got  the  money  from  his  debtors  if  he  had  asked 
for  it— exceeding  the  amount  of  his  then  existing  engagements. 
"But  still,''  His  Honour  says,"it  appears  to  me  that  the  Act  requires, 
and  I  am  bound  to  hold,  that  he  must  have  moneys  of  his  own,  in 
his  actual  possession  or  at  call,  to  pay  his  debts  as  they  become 
due  " ;  and  adds,  "  technically,  it  appears  to  me  that  he  was  insol- 
vent, .  .  .  and  I  have  reluctantly  come  to  the  conclusion  that 
I  must  answer  the  first  question  in  the  affirmative — ^that  Mr. 
Robertson,  when  he  gave  the  securities,  was  not  able  to  pay  his 
debts  as  they  became  due  from  his  own  moneys  and  was  insol- 
vent." If  this  view,  that  only  moneys  in  his  actual  possession  or 
at  call  are  to  be  considered  in  applying  the  words  of  sec.  108, 
"unable  to  pay  his  debts  as  they  become  due  out  of  his  own 
moneys,"  is  correct,  it  will  follow  that  a  Rothschild  or  a  Rocke- 
feller will  often  be  liable  to  be  treated  as  coming  within  the  words, 
even  if  his  debts  are  a  few  thousands,  and  his  assets  and  resources 
many  millions.  On  question  (b)  also  the  learned  Judge  finds 
against  the  bank,  following  in  this,  not  his  own  view  as  to  the 
reasonableness  and  sufficiency  of  the  consideration  as  a  matter  of 
business,  but  what  he  conceives  to  have  been  treated  as  the  effect 
of  sec.  108. 

The  debtor,  a  colliery  proprietor,  had  £954  18s.  overdraft  at 
his  bank  on  7th  July.  This  was  the  day  for  paying  the  June 
wages  to  the  employes  at  the  colliery,  £937 ;  and  the  bank 
manager  consented  to  advance  the  wages  on  getting  security, 
covering  both  debts,  over  assets  valued,  on  a  mercantile  basis 
(not  a  banker's  basis),  at  £4,800.  It  is  said  that  the  £937  was 
not  a  "  reasonable  and  sufficient  consideration  given  at  the  time." 
These  words  are  treated,  in  the  argument  for  the  trustee,  as  if 
they  meant  that  the  amount  of  the  consideration  given  at  the 
time  must  be  equal,  or  nearly  equal,  to  the  amount  secured.     The 
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fl.  0.  or  A.  learned  Judge  cannot  see — nor  can  I — why,  if  these  words  mean 
*'       equality  in  amount,  it  should  not  be  complete  equality.    The 
Bank  OF     Security,  on  this  theory,  ought  to  be  given  for  the  amount  of 
ArsTRALAsiA  ^.j^^  preseut  advance  only.   But,  in  In  re  Donaldson  (1),  the  Court 
Hall.       held  that  a  present  advance  of  three-fifths  of  the  amount  secured 
Hifrsrios  J.     was  "  sufficient " ;   and  here,  it  did  not  exceed  one  half.    His 
Honor,  in  deference  to  this  decision,  would  have  gone  so  far 
as  to  treat   the   consideration   as   sufficient   if  five-eighths  of 
the  amount  secured  consisted  of  a  present  advance ;  but  as  it 
was  only  four-eighths,  it  is  to  be  treated  as  insufficient     I  concur 
with  the  learned  Judge  in  his  view  that  it  is  impossible  to  under- 
stand on  what  principle  we  are  to  determine  the  inquiry,  what 
proportion  the  advance  should  bear  to  the  charge  so  as  to  be 
valid,  and  to  give  business  men  confidence  that  their  transactions 
will  not  be  regarded  as  fraudulent.     But  I  do  not  think  that  sec. 
108  of  the  Act  involves  any  such  inquiry. 

As  for  the  meaning  of  the  phrase  "  unable  to  pay  his  debts  as 
they  become  due  from  his  own  moneys,"  it  has  to  be  remembered 
that  it  is  taken  from  the  British  Banknipfcy  Act  of  1869; 
that  the  Bankruptcy  Acts  used  to  apply  to  traders  only,  and  that 
this  very  Act  applied  in  gi'eat  part  to  traders  only  ;  and  that  the 
phrase  was  meant  to  be  used  by  commercial  men  in  regulating 
their  dealings.  The  critical  words  are  "  as  they  become  due  " ; 
so  that,  on  the  one  hand,  a  debtor  in  making  a  payment  or  giving 
a  security  to  a  creditor,  has  to  take  into  account,  not  only  his 
debts  immediately  payable,  but  his  debts  which  will  become 
payable  ;  and  on  the  other  hand,  he  is  not  obliged  to  keep  money 
always  in  hand  to  meet  debts  not  immediately  due.  It  is  suffi- 
cient if  he  see  to  it  that  he  will  be  in  a  position  to  get  enough 
moneys  of  his  own  to  pay  each  debt  as  and  when  it  becomes  due. 
For  instance,  if  he  get  money  by  sale  or  by  mortgage  of  his 
assets,  they  are  "  his  own  moneys."  But  he  does  not  satisfy  this 
phrase  by  showing  merely  that  his  father,  or  his  aunt,  would  pay 
for  him.  Again,  no  mercantile  man  would  be  treated  as  unable 
to  pay  his  "  debts,"  for  the  mere  reason  that  he  had  not  resources 
wherewith  to  pay  the  full  uncalled  liability  on  shares  that  he 
holds  in  pix)sperous  companies,  or  the  contingent  liability  under 

(1)  1  Q.L.J.,  105. 
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a  guarantee  given  by  him  for  the  due  administration  of  an  *^-  C-  ^^  ^• 
estate  by  a  wealthy  and  reputable  administrator  against  whom  ^\ 
there  is  no  shadow  of  a  charge.  These  are  not  "  debts " ;  bahk  of 
they  are  contingent  liabilities.  A  call  is  not  a  "debt"  until  ^^«^«:!'''^^'^ 
it  is  made.  The  test  used  to  be,  was  a  man  in  a  condition 
to  pay  his  debts,  in  ordinary  course,  as  persons  carrying 
on  a  trade  usually  do :  De  Tastet  v.  Le  Tavemier  (1).  The  ex- 
pression used  in  a  long  line  of  cases,  and  incorporated  in 
the  Bankruptcy  Act  •  1849  was  "  unable  to  meet  his  engage- 
ments " ;  but  this  expression  was  changed,  in  the  Bankruptcy 
Act  of  1869  to  "  unable  to  pay  his  debts  as  they  become  due  out 
of  his  own  moneys" — I  presume  in  the  belief  that  the  word 
'^  engagements "  was  too  vague.  This  very  Queensland  Act, 
copying  the  British  Act,  makes,  in  section  140,  a  marked  dis- 
tinction between  "  debts  "  and  "  liabilities.''  "  Liabilities  "  are 
provable  as  well  as  "debts,"  if  capable  of  estimation.  The 
section  is  headed  "proof  of  debts"]  but  this  is  only  a  brief 
expression  to  cover  all  that  is  more  accurately  defined  in 
the  section  itself.  It  is  a  rude  sign-post  for  the  guidance  of 
travellers  through  the  Act.  It  is  urged  upon  us  that  what- 
ever is  provable  in  the  insolvency  is  a "  debt "  within  the 
meaning  of  the  expression  "  unable  to  pay  his  debts  "  ;  but  that 
is  impossible.  A  liability  as  surety  under  an  administration  bond, 
and  an  uncalled  liability  on  shares,  may,  if  capable  of  estimation, 
be  proved  in  insolvency ;  but  this  is  by  virtue  of  the  express  pro- 
visions allowing  the  proof  of  mere  liabilities.  They  are  not "  debts  " 
in  fact ;  and  there  is  no  provision  in  the  Act  that  they  are  to  be 
deemed  to  be  debts.  These  provisions  of  the  Bankruptcy  Acts  are 
meant  for  the  guidance  of  commercial  men  in  their  conduct.  A 
man  can  regulate  his  conduct  so  far  as  regards  things  known  and 
certain,  such  as  debts ;  but  not  even  the  cautious  merchant  of 
Venice  could  regulate  his  conduct  so  as  to  avoid  disaster  when  all 
possible  contingences  turn  out  adversely.  I  see  no  reason  for 
refusing  to  the  word  "  debts "  the  ordinary  mercantile  meaning, 
and  the  ordinary  legal  meaning,  if  it  be  understood  that  debts 
payable  in  the  future  as  well  as  debts  now  payable,  such  as 
promissory  notes  not  yet  payable,  are  included.     It  is  not  neces- 

(1)  1  Keen,  161. 
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H.  C.  OF  A.  sary  that  they  should  be  actually  payable  so  as  to  be  capable  of 
supporting  a  petition  for  insolvency.    This  is  the  meaning  given 

Bank  or     tx)  '*  debts  due  "  in  the  converse  case,  of  debts  due  to  the  insolvent 

AU8T&4LA8IA  ^^  insolveucy,  for  the  purposes  of  the  order  and  disposition  clause 

Halt*       {Queensland  Acty  sec.  87).    As  Mdlish  L.J.  said  in  Ex  parte 

Higgim  J.  Kemp ;  In  re  Fastnedge  (1) : — ''  Until  a  sum  certain  has  become 
due,  and  ia  to  he  paid  in  all  events,  there  is,  in  my  opinion, 
no  debt  due.  The  clause  does  not  relate  to  demands  which 
may  be  proved  against  the  estate  of  a  bankrupt,  but  to  debts 
due  to  him.'*  My  opinion,  therefore,  is  that  a  debtor  is  not 
'*  unable  to  pay  his  debts  as  they  become  due  out  of  his  own 
moneys,''  merely  because  he  has  contingent  or  other  liabilities  that 
ftuiy  possibly  become  debts,  and  would  then  be  too  much  for  him ; 
or  because  he  does  not  always  keep  money  in  his  box,  or  at  call 
in  a  bank,  suflBcient  to  meet  all  his  present  and  future  debts,  much 
leite  his  contingent  liabilities.  That  this  is  the  true  meaning  of  the 
words  "  from  his  own  moneys  "  is  apparent  from  the  language  of 
the  Court  of  Appeal  in  In  re  Washington  Diamond  Mining  Co. 
(2);  where  the  moneys  that  a  company  could  get  in  by  making 
calls  were  treated  as  its  own  moneys  for  the  purpose  of  these 
words.  There  is,  therefore,  no  foundation  for  the  view  that  the 
debtor  "  must  have  moneys  of  his  own  in  his  actual  possession  or 
at  call,  to  pay  his  debts  as  they  become  due  " ;  or  for  the  view 
that  contingent  liabilities  are  to  be  regarded  as  debta 

Now,  to  apply  this  view  of  the  phrase  to  the  facts  of  the  case. 
On  8th  July,  the  day  that  he  executed  the  securities,  Robertson 
owed  the  bank  £954  in  addition  to  the  present  advance  of  £937. 
Taking  the  view  of  the  facts  which  is  most  favourable  to  the 
trustee,  Robertson  owed  £1,085  to  other  creditors ;  but  of  this 
sum  £243  was  only  payable  out  of  coal  to  be  supplied,  and  £399 
was  payable  on  2l8t  July.  He  owed  even  less  than  £1,085, 
according  to  the  Judge's  finding ;  for  his  Honor  treats  these  two 
debts  as  being  only  £239  and  £311  respectively,  and  the  other 
debts  as  amounting  to  £403  12s.  (see  Ex.  2) ;  but  the  difference  is 
not  very  material.  Taking  the  figures  which  are  the  most 
favourable  to  the  trustee,  Robertson's  actual  debts,  present  and 
future,  were  £2,733,  mcluding  the  £1,891  owing  to  the  hank; 

(1)  L.R.  9  Ch.,  383,  at  p.  390.  (2)  <1I93)  3  Ch.,  95,  at  pp.  101. 109. 
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and  there  was  no  one  asking  for  payment  He  was  also  defend-  H.  C.  or  A. 
ant  in  an  action  brought  by  Phillipson,  the  purchaser  of  the  ship  ^^^' 
Kivg»wear,  for  fraudulent  represmlation,  and  for  consequent  bank  of 
rescission  of  the  contract  of  purchase,  or  damages ;  but  this  was  Australasia 
not  a  "  debt,"  according  to  the  view  expressed  above ;  and  neither  Hah.. 
the  bank  manager  nor  Robertson  had  any  idea  th^the  action  Higgine  j. 
would  be  successful.  So  the  learned  Judge  has  found ;  and  his 
finding  is  not,  and  cannot  be,  impugned.  An  order  for  rescission 
(with  the  incidental  order  to  repay  the  £700  purchase  money 
already  paid)  is  by  no  means  an  order  as  of  course  on  proof  of 
fraud,  and  it  may  be  fenced  in  with  unforeseen  conditions  and 
terms ;  and  who  could  foretell  the  damages  which  would  be 
awarded  by  the  jury  for  deceit  ?  There  were  costs  payable  to 
Robertson's  own  solicitors  at  the  time  that  he  filed  his  schedule, 
12th  August ;  but  the  trial  extended  over  several  days  at  the  end 
of  July  and  the  beginning  of  August,  and  th^re  is  no  evidence  to 
8how  how  much,  if  any,  of  these  costs,  were  due  on  8th  July.  On 
the  other  side  Robertson's  assets,  as  estimated  at  the  time,  were 
£7,410.  This  amount  would  have  been  even  greater,  but  for  the 
fact  of  the  pending  action  as  to  the  Kingswear,  The  full  pur- 
chase money  was  £2,500 ;  £700  were  already  paid,  and  the  value 
of  the  balance  was  treated  as  £1,000  net  instead  of  £1,800, 
because  the  purchaser  disputed  his  liability  to  pay  it.  The 
assets  included  £1,251  absolutely  good  book  debts — as  the  banker 
says  "  his  debtora  were  so  good  for  their  liabilities  that  I  think 
he  could  have  got  the  money  from  them  if  he  had  asked  them  for 
it."  These  book  debts  alone  would  have  been  ample  to  satisfy 
all  debts  due  or  becoming  due  to  Robertson's  other  creditors ;  and 
in  addition,  there  were  about  £550  other  book  debts  as  to  which, 
and  their  then  present  value,  there  is  no  evidence,  one  way  or  the 
other  (transcript,  p.  13).  This  is  conclusive  that  Robertson  was 
able  to  pay  his  creditors  in  full,  if  my  view  of  the  meaning  of  the 
phrase  is  right,  and  if  the  contingent  liability  in  respect  of  the 
KiTigswear  is  not  to  be  treated  as  a  debt.  By  the  judgment  in 
the  action,  dated  10th  August,  it  was  ordered  that  the  contract  of 
sale  "be  rescinded,"  that  Robertson  repay  the  £700  already 
paid,  that  Phillipson  on  such  payment  put  the  Kingawear 
in  the  same  condition  as  at  the  date  of  the  contract  and  de- 
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H.  C.  OF  A.  vent,  and  the  meaning  of  this  is  given  by  MeUisk  L. J.,  in  the 

1907  •  o  .f 

passage  which  I  have  quoted  above. 

Bank  of         l^he  next  question  is,  what  is  the  meaning  of  ''  a  reasonable 

Au8m*LA8iA  ^^^  sufficient  consideration  given  at  the  time  ? "     What  is  "  a 

Halu       reasonable  and  sufficient  consideration"  for  giving  a  security 

Higvins  J.     over  an  existing  debt  and  a  present  advance  ?     The  phrase  is 
read  by  the  respondent  trustee  as  if  it  were  "  a  consideration  in 
money  equal  in  amount  to  the  amount  secured."    But  there  is 
nothing  whatever  about  equality,  or  even  equivalence,  in  the 
section.     At  the  time  when  this  sec.  108  was  first  enacted — ^in  the 
Insolvency  Act  of  1864,  sec  74 — there  were  frequent  cases  in 
England  and  elsewhere  in  which  the  want  of  a  reasonable  and 
sufficient  consideration,  given  at  the  time  of  the  security  by  the 
creditor  secured,  was  held  to  be  evidence,  but  not  conclusive 
evidence,  of  an  intention  to  defraud  the  other  creditors.     For  it 
was  a  common  occurrence  to  give  satisfaction  or  securitj'^  to  a 
favoured  creditor,  and  to  conceal  the  real  motive  by  taking  from 
him  at  the  time  some  colourable  fresh  payment,  and  then  to  say 
that  the  consideration  for  the  transaction  was  this  fresh  payment 
There  were  endless  struggles  as  to  what  was  the  real  motive.    It 
seems  to  me  that  the  Queensland  legislature  merely  meant  that 
what  had  hitherto  been  mere  evidence  should  hereafter  be  con- 
clusive demonstration  of  a  fraudulent  intent  to  prefer,  in  the  case 
of  a  man  unable  to  pay  his  debts.     But  there  is  no  reason  why 
the  same  tests  should  not  be  applied  in  finding  whether  there  was 
or  was  not  such  a  consideration.     In  AUen  v.  Bonnett  (1)  the  old 
debt  was  £450 ;  the  fresh  advance  was  only  £300 ;  and  yet  a 
security  for  the  whole  sum  of  £750  was  upheld.     In  Ex  parte 
Fisher)  In  re  Ash,  the  cases  are  reviewed,  and  MeUish  L.J.  said  (2): 
— "  We  do  not,  however,  think  that  we  can  lay  down  as  a  matter 
of  law  that  the  smallness  of  the  amount  of  the  advance  necessarily 
makes  the  bill  of  sale  an  act  of  bankruptcy ;  but  we  think  that  it 
affords  strong  evidence  that  the  principal  object  of  the  parties  in 
the  whole  transaction  was,  not  to  enable  the  bankrupt  to  continue 
his  trade,  but  to  secure  to  Mr.  Wells  the  repayment  of  his  past 
advances."     This  was  said  in  an  extreme  case  in  which  the 
security  covered  the  whole  of  the  debtor's  property.     The  idea 

(1)  L.R.  5  Uh.,  677.  (2)  L.R.  7  Ch^  636,  at  p.  644. 
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that  the  present  advance  must  be  equal,  or  even  nearly  equal,  ^*  C*  ^'  ^ 

•  1007 

to  the  amount  secured,  was  never  suggested  in  these  case&     The       ^^\ 
words  used  m  the  Act  are  not  **  equal  in  amount,"  but ''  reasonable     bank  of 
and  sufficient."    A  secured  creditor  cannot  get  more  than  his  debt,  -^^sTRAi^giA 
whatever  the  value  of  the  property  mortgaged  may  be.     He       Hall. 
merely  gets  a  priority  of  payment  so  far  as  regards  certain     HiggiiuJ. 
assets ;  and  if  he  be  paid  from  these  assets,  the  other  assets  are 
available  for  the  other  creditors.  The  amount  available  for  other 
creditors  is  not  diminished  if  by  means  of  the  advance  obtained 
the  debtor  could  maintain  or  retrieve  his  position,  even  if  he  is 
actually  unable  to  pay  his  debts  at  the  time.    This  case  was 
argued  as  if  the  bank  got,  for  its  £937,  assets  of  the  value  of 
£4,800,  or,  at  the  best,  got  assets  of  the  value  of  £1,891  (the 
amount  secured) ;  but  this  is  a  mistake.     This  is  not  the  case  of 
an  absolute  assignment.     In  the  case  of  an  absolute  assignment 
a  comparison  of  the  property  assigned  with  the  amount  of  the 
debt  discharged  is  often  very  material.     If  a  man  on  7th  July  has 
to  pay  £937  for  wages,  or  else  shut  up  his  business  in  ruin,  is  it 
not  worth  his  while  to  give  priority  as  to  part — even  the  greater 
part — of  his  property  to  the  extent  of  covering  an  existing  debt 
of  £954  and  the  present  advance  of  £937  ?     Is  there  not  here  a 
"  reasonable  and  sufficient  consideration  ? "    Another  part  of  the 
consideration  is  to  be  found  in  the  contract  of  the  bank  (recited 
in  the  bill  of  sale)  to  make  advances  to  Robertson  by  way  of 
loan ;  but  the  amount  was  undefined.    The  word  "  sufficient "  has 
for  many  years  been  familiar  in  cases  and  text  writers  in  con- 
nection with  "  consideration."     It  does  not  refer  to  the  amount, 
but  to  the  nature  of  "  consideration."    Any  damage  to  the  person 
to  whom  the  promise  is  made,  as  well  as  any  advantage  to  the 
person  by  whom  the  promise  is  made,  is  "  sufficient "  consider- 
ation to  support  a  contract.     A  widow  promises  to  pay  her  late 
husband's  creditor  if  he  will  prove  the  debt  to  be  owing.     He 
proves  it;  and  the  trouble  that  he  takes  in  doing  so  is  "  sufficient" 
consideration   to   support    the    contract :    See     Williamson    v. 
Glementa  (1).      There  is  no  necessity   to  show  anything  like 
equality.     In  this  section  there  is  added  the  word  "  reasonable." 
Probably  this  means  such  consideration  as  a  man  could  reasonably 

(I)  1  Taunt.,  523. 
VOL.  IV.  100 
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H.  C.  OF  A.   expect,  under  the  circumstances,  to  obtain  by  way  of  bargain, 
^       where  each  party  is  straining  for  his  own  benefit     At  the  time 

Bank  or    the  words  were  first  put  into  the  Queensland  Act  of  1864,  the  test 

AuBTiuLAsiA  ^^  jg  j^  ^  transaction  by  way  of  genuine  bargain,  not  a  favour  to 

Hali^       the  creditor :  Shdford  Bankruptcy  Acta  1862,  p.  828 ;  Alderson  v. 

HigviM  J.  Temple  (1).  In  this  case  the  bank  had  long  been  promised  security, 
but  the  giving  of  it  had  been  postponed  from  various  causes,  and 
nothing  was  more  natural  than  for  the  bank  to  say :  "  Either  the 
whole  debt  secured,  or  no  advance  of  £937."  But  whatever  is 
the  precise  force  of  this  word  "  reasonably,"  it  certainly  does  not 
mean  "equal  in  amount  to  the  debt  secured."  There  is  no 
evidence  whatever  tending  to  show  that  the  consideration  was 
unreasonable ;  and  the  learned  Judge  evidently  thought  the  trans- 
action was  the  most  natural,  honest,  business-like  one  in  the  world 
But  he  felt  compelled  by  decisions  to  find  that  no  reasonable  or 
sufficient  consideration  was  given  at  the  time.  I  am  of  opinion 
that  sec.  108,  in  prescribing  that  these  two  conditions — inability 
to  pay  debts  &c.,  and  the  want  of  a  reasonable  and  sufficient  con- 
sideration given  at  the  time — shall  be  concLueive  evidence  of  fraud 
— while  other  sections  of  the  Act  gave  an  opportunity  to  impeach 
the  transaction  on  the  ground  that  there  was  an  actual  fraud 
(sec.  107)  or  that  the  transaction  was  fraudulent  in  effect  (sec 
109) — meant  to  prescribe  substantially  that  if  a  man,  in  financial 
difficulties,  choose  to  (practically)  make  a  gift  to,  instead  of  a 
bargain  at  arm's  length  with,  the  creditor,  the  Court  need  make 
no  further  inquiry  as  to  motive  or  effect,  but  treat  the  trans- 
action as  a  fraud. 

An  attempt  has  been  made  by  Mr.  Grah/im,  who  has  certainly 
been  unsparing  of  pains  in  working  at  the  case,  to  show  that  even 
if  sec.  108  does  not  invalidate  the  transaction,  the  securities  are 
invalid  under  sec.  109 ;  and  for  this  purpose  he  seeks  now  to 
show  that  the  bank  has  not  proved  that  the  security  was  taken 
in  good  faith.  There  is  no  express  finding  on  this  subject  in  the 
judgment ;  and  I  do  not  find  in  the  Judge's  notes  of  the  argument, 
which  are  full,  any  refereace  to  sec.  109,  although  there  is  refer- 
ence to  sees.  107  and  108.  It  is  not  fair,  therefore,  to  comment 
on  the  absence  of  an  express  finding  of  good  faith  under  sec.  109. 

(1)  4  Burr.,  2235. 
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Indeed,  if  this  section  109  was  not  pressed  before  the  Judge,  this  H-  ^-  <^'  ^ 
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Court  ought  not  to  be  asked  to  give  a  finding  of  fact  under  that       v_^ 
section  now.     Reliance  is  principally  pla.ced  on  the  remarks  of     bank  of 
Caim^i  L.J.  in  Tomkina  v.  Saffery  (1),  but  in  that  case  the  Aust^lasia 
creditors  alleged   to   have  been  preferred  were  obviously   put       Hall. 
npon  inquiry  by  facts  which  were  fully  within  their  knowledge.     HiggineJ. 
They  knew,  as  Lord  Cairns  said,  "that  there  was  a  person  with 
whom  the  bankrupt  had  had  pecuniary  dealings  to  a  considerable 
amount,  which  dealings  might  take  the  form  either  of  debt  or  of 
bounty  not  amounting  to  debt."    The  bankinipt  was  "  the  person 
who  of  all  others  upon  a  matter  of  this  kind  would  be  their 
most  untrustworthy  informant."      But  Robertson  is  found  to  be 
&  man  of  tested  probity  and  honour,  and  his  opinion  as  to  the 
result  of  the  action  was  backed  up  by  all  his  legal  advisers.      I 
do  not  quite  see  of  whom  the  bank  manager  could  effectively 
have  made  further  inquiries.      But  perhaps  the  simplest  answer 
to  the  contention  is   that,  if  my  interpretation  of  the  phrase 
"unable  to  pay  debts  &c."  is  right,  neither  Robertson  nor  the 
bank  manager  had  any  need   to  concern  themselves,  for  the 
purposes  of  the  section,  with  possible  liabilities  which  were  not 
debts.    This  is  one  of  several  answers  which  seem  to  me  to  be 
sufficient  as  regards  the  new  charge  under  sec.  109.      As  for  the 
technical  point  taken  before  the  Court — not  in  the  notice  of 
motion — that  the  bill  of  sale  does  not  truly  state  all  its  con- 
ditions, I  do  not  agree  with  it  at  all.     But,  in  view  of  the  turn 
which  the  case  has  taken,  I  do  not  feel  called  upon  to  take  up 
further  time  and  space  in  elaborating  my  reasons  on  a  point  of    ' 
no  general  importance.     I  have  felt  it  incumbent  on  me  to  state 
at  some  length  the  reasons  why  I  venture  to  dissent  on  the  main 
point — the  meaning  and  application  of  sec.  108 — from  my  learned 
coUeaguea 

Appeal  dismissed,  with  costs. 

Solicitors,  for  appellants.  Flower  &  Hart 
Solicitors,  for  respondent,  Althow  &  McGregor, 

N.  G.  P. 

(1)3  App.  Ca8.»  213,  at  p.  227. 
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AND 


D.  M.  OSBORNE  &  CO.  AND  ANOTHER 
Defendants, 


Respondbkts. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 


H.  C.  OF  A.    Practice— Appeal  to  High  Oourl  from  Supreme  Court  of  Stale — CauH  remiUed  to 

Supreme  Court — Stay  of  proceedings  hy  Supreme  Court — Duty  qf  Supreme 
Court— Judiciary  Act  1903  {No,  6  qf  1903),  see.  37. 
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Melbournk, 
Sept,  12,  13. 


Griffith  G.J., 

Barton, 

O'Connor, 

IiMtes  and 

Higgins  JJ. 


When  the  High  Coart,  on  the  hearing  of  an  appeal  from  the  Supreme Conrt 
of  a  State,  has  remitted  the  cause  to  the  Supreme  Court  for  the  ezecution  of 
the  judgment  of  the  High  Court  pursuant  to  sec  37  of  the  Judidary  Ad 
1903,  the  Supreme  Court  is  authorized  to  make  any  order  for  the  parpoae  of 
executing  the  order  of  the  High  Court,  but  not  to  make  an  order  which  has 
the  effect  of  preventing  or  obstructing  the  execution  of  that  order. 

Where,  therefore,  a  cause  was  remitted  to  the  Supreme  Court  for  an 
inquiry  as  to  damages,  an  order  by  the  Supreme  Court  staying  prooeedings  as 
to  the  inquiry  was,  on  appeal  to  the  High  Court,  discharged. 

Judgment  of  ci  Beckett  J.  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

In  an  action  brought  in  the  Supreme  Court  of  Victoria  by 
Walter  Chamberlain  Peacock  against  D.  M.  Osborne  &  Co.  and 
the  International  Harvester  Co.  of  America,  the  judgment  was 
given  for  the  defendants  with  costs :  Peacock  v.  D,  M.  Oshome  & 
Co,  (1). 

(1)  (1906)  V.L.R.,  376 ;  27  A.L.T.,  207. 
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On  appeal  by  the  plaintiff  to  the  High  Court,  judgment  was   ^-  ^'  ^'  ^' 
ordered  to  be  entered  for  the  plaintiff,  and  the  cause  was  remitted       v^^ 
to  the  Supreme  Court  of  Victoria  for  an  inquiry  as  to  damages :     Peaoook 
Peacock  v.  D.  M,  Oshoime  &  Co,  (1).  D.^M. 

The  order  of  the  High  Court,  so  far  as  it  related  to  remitting   Osbokn"  * 
the  cause  to  the  Supreme  Court,  was  drawn  up  as  follows : —  

'*  And  it  is  hereby  ordered  that  this  action  be  remitted  to  the 
Supreme  Court  of  the  State  of  Victoria  and  that  the  further 
consideration  of  this  appeal  be  adjourned  and  that  either  party 
be  at  liberty  to  apply  to  this  Court  as  he  or  they  may  be  advised." 

The  case  was  subsequently  set  down  by  the  plaintiff  for 
further  consideration  in  the  Supreme  Court  of  Victoria,  and  an 
inquiry  as  to  damages  was  held  before  the  Chief  Clerk  of  the 
Supreme  Court  of  Victoria,  who  reserved  his  decision. 

Special  leave  to  appeal  to  the  Privy  Council  from  the  judgment 
of  the  High  Court  having  been  obtained,  on  an  application  in 
Chambers  on  behalf  of  the  defendants,  hBeckett  J.  ordered  that 
all  further  proceedings  in  the  Supreme  Court  in  relation  to  the 
inquiry  as  to  damages  directed  by  the  judgment  of  the  High 
Court  should  be  stayed  until  further  order,  but  that  the  plaintiff 
should  be  at  liberty  to  proceed  with  the  taxation  of  his  costs  of 
the  action  in  the  Supreme  Court,  and  that  the  amount  of  such 
costs  when  so  taxed  should  be  paid  by  the  defendants  to  the 
plaintiff  or  his  solicitors  upon  security  being  given  to  refund  the 
amotmt  thereof  if  the  Privy  Council  should  so  order. 

From  that  order  of  dbBeckett  J.  the  plaintiff  now  by  special 
leave  appealed  to  the  High  Court. 

Coldhamy  for  the  appellant  When  the  High  Court  has  directed 
a  certain  thing  to  be  done,  no  State  Court  has  a  right  to  interfere 
and  say  it  shall  not  be  done.  When  the  High  Court  exercises  its 
power  under  sec.  37  of  the  Judiciary  Act  1903  by  remitting  a 
cause  to  the  Supreme  Court  of  a  State  for  the  execution  of  the 
JTulgment  of  the  High  Court,  the  Supreme  Court  has  no  jurisdic- 
tion to  stay  proceedings  in  that  cause. 

[HiGGlNS  J.  referred  to  The  "  Khedive  "  (2) ;  Hamill  v.  LiUey 

m 

(1)  4  C.L.R.,  fel.  (2)  5  P.D.,  1.  (3)  10  Q.B.D.,  83. 
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H.  C.  OF  A.       Any  application  for  a  stay  should  be  made  to  this  CJourt- 
1907. 

PxAoocK         Irvine  K.C.,  for  the  respondents.      The  cause  having  been 

P*'*^        remitted  to  the  Supreme  Court,  that  was  the  only  CJourt  to  which 

OsBORNs  &   an  application  for  a  stay  could  be  made.      The  High  Court  has 

substituted  a  judgment  with  all  the  virtues  of  a  Supreme  Court 

judgment  for  that  which  they  said  was  wrong.  The  Chief  Clerk 
who  makes  the  inquiries  is  an  officer  of  the  Supreme  Court,  and 
owes  no  duty  to  the  High  Court.  It  is  only  the  Supreme  Court 
that  can  give  him  directions  which  are  binding  on  him. 

[HiOGiNS  J. — ^Under  sec.  37  of  the  Jvdicia/ry  Act  1903  it  is  the 
duty  of  the  Supreme  Court ''  to  execute  the  judgment  of  the  High 
Court  in  the  same  manner  as  if  it  were  its  own  judgment"  That 
is  binding  on  officers  of  the  Supreme  Court] 

According  to  the  English  practice  the  Supreme  Court  was  the 
right  Court  to  which  to  apply  for  a  stay :  Justice  v.  Mersey  Sted 
and  Iron  Co.  (1). 

[Isaacs  J. — ^The  Privy  Council  has  laid  it  down  that  it  is  the 
duty  of  every  subordinate  tribunal  to  whom  its  order  is  addressed 
to  carry  it  into  execution :  Pitts  v.  La  Fontaine  (2).  He  abo 
referred  to  Rodger  v.  Comptoir  UEacompte  de  Paris  (3).] 

No  appeal  lies  to  this  Court  from  an  interlocutory  judgment  of 
the  Supreme  Court. 

[Griffith  C.J. — ^This  Court  has  in  WiUis  v,  Trequair  (4) 
decided  that  it  doe&] 

The  High  Court  is  a  separate  Court  from  the  Supreme  CJourt 
of  a  State,  and  has  no  active  power  to.  direct  the  Supreme  Court 
to  carry  out  its  orders.  The  only  power  of  the  High  Court  to 
control  the  Supreme  Court  is  as  an  Appeal  Court.  [He  referred 
to  Parkin  v.  James  (5).] 

Coldham,  in  reply,  referred  to  Bayne  v.  BlaJoe  (6). 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.    In  March  last  this  Court,  on  the  hearing  of  an 
appeal  from  the  Supreme  Court  of  Yictoria>  gave  judgment 

(1)  1  C.P.D.,  575.  (4)  3  C.L.R.,  912. 

(2)  6  App.  Cas.,  482.  (5)  2  C.L.R.,  315,  at  p.  343. 

(3)  7  Moo.  P.C.C,  314,  at  p.  327.  (6)  4  C.L.R.,  944. 
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reversing  the  judgment  appealed  from — which  was  a  judgment  ^'  ^'  ^'  ^' 
for  the  defendants  in  the   action — ^and  gave  judgment  for  the       ^^^ 
plaintiff,  granted  an  injunction,  directed  certain  inquines  to  be     Pbacx>gk 
made  a6  to  damages,  and  remitted  the  matter  to  the  Supreme       d^'m.. 
Court  to  execute  the  judgment.   Unfortunately  an  error  occurred    Osborne  & 

in  drawing  up  the  judgment  of  this  Court  so  that  it  does  not       

accurately  express  what  the  Ck>urt  ordered.  But  the  matter 
has  been  dealt  with  here  on  its  merits,  and  irrespective  of  any 
defect  in  form.  Later  on  an  application  was  made  to  hBeckett  J. 
to  stay  proceedings  under  the  judgment  as  pronounced  by 
this  Court.  His  Honor  with  considerable  doubt  held  that  he 
had  power  to  give  such  a  stay,  and  he  ordered  that  all  proceed- 
ings in  the  Supreme  Court  in  relation  to  the  inquiry  as  to 
damages  should  be  stayed  until  further  order,  and  that  the 
plaintiff  should  be. at  liberty  to  go  on  with  some  other  mattera 
The  ground  taken  before  His  Honor  for  asking  for  the  stay  was 
that  special  leave  had  been  granted  by  the  Privy  Council  to 
appeal  from  the  judgment  of  this  Court.  This  appeal  is  now 
brought  from  His  Honpr's  order. 

There  is  no  doubt  that  the  appeal  lies.  The  order,  although 
made  by  a  Judge  in  Chambers,  is  an  order  of  the  Supreme  Court, 
and  disobedience  of  that  order  would  be  punished  by  proceedings 
for  contempt  of  Court — the  Court  to  which  the  contempt  would 
be  shown  being  the  Supreme  Court. 

The  ground  of  the  present  appeal  is  that,  when  a  judgment  is 
pronounced  by  this  Court,  it  is  the  duty  of  the  Supreme  Court  to 
obey,  and  not  to  make  an  order  inconsistent  with  obedience.  Sec. 
37  of  the  Judiciary  Act  1903  provides  that : — "  The  High  Court 
in  the  exercise  of  its  appellate  jurisdiction  may  affirm  reverse  or 
modify  the  judgment  appealed  from,  and  may  give  such  judgment 
88  ought  to  have  been  given  in  the  first  instance,  and  if  the  cause 
is  not  pending  in  the  High  Court  may  in  its  discretion  award 
execution  from  the  High  Court  or  remit  the  cause  to  the  Court 
from  which  the  appeal  was  brought  for  the  execution  of  the 
judgment  of  the  High  Court ;  and  in  the  latter  case  it  shall  be 
the  duty  of  that  Court  to  execute  the  judgment  of  the  High 
Court  in  the  same  manner  as  if  it  were  its  own  judgment." 
Now,  there  is  no  doubt  that  the  Supreme  Court  has  jurisdiction 
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H.  C.  o»  A.  to  make  any  order  consequent  on  an  order  of  this  Court  for  the 

purpose  of  executing  the  latter  order,  but  the  Supreme  Court  has 

Pbaoock     no  power  to  make  any  order  for  the  purpose  of  preventing  its 

D.'^M.       execution.   When  I  say  "  power,"  I  do  not  mean  that  in  one  sense 

OsBORNB  k   the  Supreme  Court  has  no  power  to  make  an  order,  but,  although 

technically  the  Supreme  Court  has  power  to  make  such  an  ordar, 

it  is  an  order  that  ought  not  to  be  made.  Just  as  an  order  made 
without  hearing  both  parties  is  an  order  that  ought  not  to  be 
made,  although  it  may  be  a  just  order.  Quicunque  (diquid 
statuerit,  parte  inauditd  aUerd,  cequuTn  licet  statuerit,  haud 
cequus  fuerit.  An  order  staying  proceedings  until  further  order 
is  not  an  order  in  execution  of  a  judgment  of  this  Court,  but  is  an 
order  thwarting  or  obstructing  the  execution  of  that  judgment 
Therefore,  whatever  the  merits  may  be,  it  is  an  order  that  ought 
not  to  be  made,  and  must  be  set  aside  on  appeal.  To  put  it  shortly, 
the  judgment  of  this  Court,  when  the  case  was  remitted  to  the 
Supreme  Court,  is  to  be  regarded  on  the  same  footing  as  a  judg- 
ment of  the  Supreme  Court  from  which  no  appeal  has  been  or 
can  be  brought  Matters  subsequent  to  the  case  being  remitted 
are  within  the  ordinary  jurisdiction  of  the  Supreme  Court  But 
that  Court  has  no  authority,  though  it  may  have  formal  pow^, 
to  make  any  order  inconsistent  with  the  order  of  this  Court  The 
appeal,  therefore,  must  be  allowed. 

I  think  it  right  to  say  that  dBeckett  J.  was  probably  misled  by 
the  form  in  which  the  order  of  this  Court  was  drawn  up.  I 
think  that  appears  from  his  reasons  for  his  judgment  The 
appeal  will  be  allowed,  and  the  order  appealed  from  will  be  dis- 
charged. 

I  may  add  that  it  is  desirable  that  the  judgment  of  this  Court 
as  drawn  up  should  be  amended. 

Appeal  allowed.  Order  appealed  fnm 
diecfiarged.  Beepondents  to  pay  costs 
of  appeal. 

Solicitors,  for  appellant,  Waters  &  Grespin,  Melbourne. 
Solicitors,  for  respondents,  Blake  &  RiggaU,  Melbourne. 

B.L 
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BRUCE  AND  ANOTHER    . 


.    Plaintiffs  ; 


AND 


THE  COMMONWEALTH  TRADE  MARKSl 
LABEL  ASSOCIATION  AND  OTHERS/ 


Defendants. 


Practice  —  Dedaratory  order  —  Comequential  relief —  ViUidity  of  Commonwealth 
StatuU—BuUs  qf  High  Court  1903,  Part  /.,  Order  IIL,  r.  \^  Trade  Marks 
Act  1905  {No.  20  o/1906),  Part  VIL 

Notwithstanding  the  pcovisions  of  Part  I.,  Order  III.,  r.  1  of  the  Rules  of 
the  High  Court  1903,  the  High  Court  will  not  entertain  abstract  questions 
of  law  or  give  an  opinion  as  to  the  power  of  the  Commonwealth  to  enact 
oertain  legislation  where  the  opinion  cannot  be  followed  up  by  an  effective 
order. 

Therefore,  where,  an  action  having  been  brought  in  the  Hifi;h  Court  to 
restrain  the  registration  of  a  trade  mark  under  Part  VII.  of  the  Trade  Marks 
Ad  1905,  the  application  for  registration  was  withdrawn  before  the  action 
came  on  for  hearing,  on  a  reference  to  the  Full  Court  of  the  question  whether 
the  Parliament  had  power  to  enact  Part  VII.  of  that  Act,  that  Court  refused 
to  entertain  the  question,  and  ordered  the  case  to  be  struck  out. 

Question  of  law  referred  to  the  Full  Court. 

W.  Bruce  and  D.  R.  Davies  brought  an  action  in  the  High 
Court  against  the  Commonwealth  Trade  Marks  Label  Association, 
Stephen  Barker,  on  behalf  of  the  members  of  the  Association,  and 
the  Registrar  of  Trade  Marks.  The  plaintiffs  alleged  that  the 
defendant  Association  and  the  defendant  Barker  had  in  October 
1906  made  an  application  to  register  a  certain  mark  or  label, 
described  as  a  workers'  trademark,  in  respect  of  all  articles  of 
commerce  and  trade,  under  Part  VII.  of  the  Trade  Marks  Act 
1905.    They  further  alleged  that  the  registration  and  user  of  the 
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H.  C.  OF  A.  mark  or  label  would  injure  them  in  their  business  as  printers  and 

^_*        stationers,  and  they  contended  that  the  Commonwealth  Parlia- 

Bruck      ment  had  no  power  to  enact  Part  VIL  of  the  Trade  Marks  Ad 

Tarn  Com-     l^OS-     They  asked  for  a  declaration  that  the  defendant  Associa- 

MONWBALTH  ^iou  aud  the  defendant  Barker  were  not  entitled  to  register  the 

Marks      mark  or  label,  and  for  an  injunction  against  its  registration. 

Neither  the  defendant  Association  nor  the  defendant  Barker 
delivered  a  defence.  But  the  Registrar  by  his  defence,  inter  alia, 
alleged  that  after  action  brought,  viz.,  on  or  about  the  1st  March 
1907,  the  application  for  registration  of  the  mark  or  label  had 
been  withdrawn. 

Upon  motion  for  judgment,  Barton  J.  directed  that  the  question 
of  law,  whether  the  Commonwealth  Parliament  had  power  to 
enact  Part  VIL  of  the  Trade  Ma/rks  Act  1905,  should  be  referred 
to  the  Full  CJourt. 

The  question  now  came  on  for  argument 

Mitchell  K.C.  (with  him  Qlynn  and  Starke),  for  the  plainti& 

[Griffith  C. J. — The  application  for  registration  having  been 
withdrawn,  the  plaintiffs  have  now  nothing  of  which  to  complam. 
This  Court  will  not  decide  abstract  questions  of  constitutional 
law,  or  give  an  opinion  as  to  the  validity  of  a  Commonwealth 
Statute  which  cannot  be  followed  up  by  an  effective  ordw. 

Isaacs  J. — The  plaintiff  must  show  that  he  has  personally 
suffered  or  may  personally  suffer  an  injury  before  he  can  have  the 
constitutionality  of  a  law  tested :  Turpin  v.  Lemon  (1) ;  7S/lery. 
Judges  of  Court  of  Registration  (2).] 

The  plaintiffs  are  entitled  under  Part  I.,  Order  III.,  r.  1  of  the 
Rules  of  the  High  Court  1903  to  a  declaratory  order. 

[HiQGiNS  J. — Under  that  rule  you  must  show  that  the  action 
is  properly  brought.] 

Under  an  almost  identical  English  rule,  Order  XXY.,  r.  5,  it 
has  been  held  that,  where  no  substantive  relief  can  be  given  at 
the  time,  a  declaratory  order  wijil  be  made :  London  Asaodation 
of  Shipowners  and  Brokers  v.  London  and  India  Docks  JoM 
Committee  (3). 

(1)  187  U.S.,  61,  at  p.  60.  (2)  179  U.S.,  406. 

(3)  (1892)  3  Ch.,  242. 
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[HiGGiNS  J. — The  declaration  should  be  ancillary  to  the  putting    H-  C.  of  a. 
in  suit  of  a  legal  right :  Williams  v.  North's  Navigation  Collieries 
(1889)  Ltd.  (1).     Only  one  of  the  defendants  consents  now,  and       Brdce 
the  plaintiffs  are  not  interested  parties.  Thb^Com- 

IsAAas  J. — The  Privy  Council  refuses  to  give    speculative  monwealth 
opinions  on  hypothetical  questions  of  law,  but  will  only  answer      Marks 
questions  which  arise  in  concrete  cases  involving  private  rights : 
Attorney-General  for  Onta/rio  v.  Hamilton  Street  Railway  (2). 
See  also  Barraclough  v.  Brown  (3). 

O'Connor  J. — The  duty  of  this  Court  "  is  limited  to  determin- 
ing rights  of  persons  or  of  property,  which  are  actually  contro- 
verted in  the  particular  case  before  it.  .  .  .  But  the  Court  is 
not  empowered  to  decide  moot  questions  or  abstract  propositions, 
or  to  declare,  for  th^  government  of  future  cases,  principles  or 
rules  of  law  which  cannot  affect  the  result  as  to  the  thing  in 
issue  in  the  case  before  it.  No  stipulation  of  parties  or  counsel, 
whether  in  the  case  before  the  Court  or  in  any  other  case,  can 
enlarge  the  power,  or  affect  the  duty,  of  the  Court  in  this  regard  "• 
California  v.  San  Pablo  and  TvXare  Railroad  Co,  (4). 

Barton  J. — I  should  not  have  made  the  order  of  reference  if  I 
had  known  that  the  application  for  registration  of  the  trade  mark 
had  been  withdrawn.] 

Groom,  A.-G.  for  the  Commonwealth  (with  him  Duffy  K.C. 
and  McAHhur),  for  the  Registrar  of  Trade  Marks,  were  not 
called  on. 

Griffith  C.  J. — We  are  all  of  opinion  that  the  case  should  be 
struck  out  of  the  list. 

Case  struck  out 

Solicitors,  for  plaintiffs,  Derham  &  Derham  Melbourne. 
Solicitor,  for  defendant  Registrar  of  Trade  Marks,  Powers, 
Commonwealth  Crown  Solicitor. 

B.L. 

(1)  (1904)  2  K.B.,  44,  at  p.  49.  (3)  (1897)  A.C.,  615. 

(2)  (1903)  AC,  624.  (4)  143  U.S.,  308,  at  p.  314. 
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REID   . 

Defendant, 


Appellant  ; 


AND 


macDonald  and  another 

Plaintiff  and  Defendant, 


Respondents. 
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O'Connor. 
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Higgins  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Matter  and  mrvant — Servawt  under  contract  to  devote  his  whole  time  to  miuter'^ 
eervice — Servant  entering  service  qf  another  person — Duties  tovoardt  other  person 
inconsistent  with  service  qf  master — Knowledge  and  consent  qf  master — Bight  of 
master  to  remuneration  received  hy  servant  from  other  person. 

A.,  a  manufacturer  of  refrigerating  machinery  at  Adelaide,  having  other 
establishmente  elsewhere,  employed  B.  at  a  yearly  salary  as  his  manager  at 
Adelaide.  B.  agreed  to  devote  his  whole  time  and  ability  to  his  duties.  One 
of  those  duties  was  to  promote  syndicates  or  companies  which  should 
purchase  refrigerating  machinery  from  A.  B.  promoted  an  ice  skating  rink 
company  in  Melbourne,  and,  with  A**8  knowledge  and  consent,  was  appointed 
constdting  engineer  of  the  company.  As  such  consulting  engineer  he  was 
called  upon  by  the  company  to  draw  plans  and  specifications  of  refrigerating 
machinery,  prepare  the  conditions  of  the  contract  for  its  supply  and  ereetioD 
and  superintend  its  erection  on  their  behalf.  A.  tendered  for  the  supply  of 
the  machinery  in  accordance  with  the  plans  and  specifications  prepared  by 
B.,  his  tender  was  accepted,  and  the  machinery  was  erected  under  the  super- 
intendence of  B.  B.  received  from  the  company  as  remuneration  for  his 
services  to  the  company  as  consulting  engineer  2,000  paid  up  shares  in  the 
company. 

Held,  that  A.  was  not  entitled  to  claim  the  shares  from  B. 

Judgment  of  Madden  C.J.  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria  (Madden  C.J.). 
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Charles  Arthur  MacDonald  brought  an  action  in  the  Supreme   ^'  C.  of  a. 
Court   against  Henry   Newman  Reid  and   the  Melbourne  Ice 
Skating  and  Refrigerating  Co.  Ltd.,  alleging,  shortly,  that  Reid,       rkid 
while  he  was  in  the  employment  of  MacDonald,  without  the  macDonald 

latter's  knowledge  or  authority,  and  with  the  intention  of  benefit-       

ing  himself,  entered  into  a  contract  whereby  he  became  entitled 
to  receive  2,000  fully  paid  up  shares  in  the  defendant  company, 
the  scrip  for  1,500  of  which  had  already  been  handed  to  Reid. 
MacDonald  claimed  (inter  alia)  a  declaration  that  the  2,000 
shares  were  his  property,  or  were  acquired  by  Reid  as  his  trustee 
or  agent,  and  an  order  that  Reid  should  forthwith  deliver  to  him 
the  scrip  for  the  1,500  shares,  and  do  any  acts  necessary  to  enable 
him  to  obtain  the  other  500  shares. 

The  facts  and  evidence  so  far  as  material  to  this  report  are  set 
out  in  the  judgments  hereunder. 

Madden  C.J.,  before  whom  the  action  was  heard,  gave  judg- 
ment for  the  plaintiff  with  costs. 

From  this  judgment  the  defendant  Reid  now  appealed  to  the 
High  Court. 

The  defendant  company  by  arrangement  between  the  parties 
took  no  part  at  the  hearing  or  on  the  appeal,  being  treated  merely 
as  a  stakeholder. 

Mitchell  K.C.  (with  him  McArthur  and  Schutt),  for  the  appel- 
lant. The  evidence  shows  that  the  appellant  took  the  position 
of  consulting  engineer  to  the  defendant  company  with  the  know- 
ledge and  consent  of  MacDonald.  It  was  a  position  in  which  the 
duty  of  the  appellant  was  opposed  to  the  interests  of  MacDonald. 
That  being  so,  the  case  does  not  fall  into  the  class  of  cases  in  which 
a  master  is  entitled  to  recover  money  paid  to  his  servant.  If  a 
master  allows  his  servant,  who  is  bound  to  devote  all  his  time  to 
his  master's  employment,  to  do  work  for  another  person,  the 
master  cannot  recover  the  remuneration  paid  to  the  servant  for 
that  outside  work :  WalUice  v.  De  Young  (1).  That  is  so  althougli 
the  master  did  not  know  when  he  gave  his  consent  that  the 
servant  was  to  get  any  remuneration,  or  thought  it  was  to  be 
much  less  than  in  fact  it  was. 

(1)  38  Am.  Rep.»  108. 
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H.  C.  OF  A.  [Isaacs  J. — If  the  work  done  for  the  other  person  is  outside 
,^^\  the  scope  of  the  agency  between  the  master  and  his  servant,  the 
Rsii>       master  is  only  entitled  to  claim  damages  because  the  servant  did 

MaoI^nald  ^^^  ^^^  ^^^  whole  time  to  his  master's  business.     He  referred  to 

Dean  v.  MacDoweU  (1);  Trimble  v.  Goldberg  (2). 

HiQGlNS  J.  referred  to  Bowatead  on  Agency,  3rd  ei,  p.  139.] 
If  MacDonald  did  not  actually  consent  to  the  appellant  taking 
the  position  of  consulting  engineer,  he  caused  the  appellant  to 
believe  that  he  did  consent,  and  induced  him  to  act  on  that 
belief,  and  he  cannot  now  be  allowed  to  say  that  he  did  not  con- 
sent :  Pickard  v.  Sears  (3). 

[Counsel  also  referred  to  Great  Western  Insurance  Co.  v. 
Cunliffe  (4).] 

Duffy  K.C.  and  Davis,  for  the  respondent  MacDonald.  The 
appellant  gained  the  shares  through  his  character  or  position  of 
servant  of  MacDonald  or  incidentally  to  the  execution  of  his 
duty  as  such  servant,  and  therefore  MacDonald  is  entitled  to  them. 
It  is  not  necessary  that  they  should  have  been  gained  in  the 
courae  of  his  employment :  Story  on  Agency,  sec  207  ;  Lewin  on 
Trusts,  11th  ed.,  p.  303;  Thompson  v.  Havelock  (5);  Diplock  v. 
Blackburn  (6) ;  Tarkwa  Main  Reef  Limited  v.  Merton  (7) : 
North  Ainerican  Land  and  Timber  Go.  Ltd.  v.  Watkins  (8). 

[Isaacs  J.  referred  to  Morison  v.  Tltompson  (9). 

HiGGiNS  J.  referred  to  Parker  v.  McKenna  (10).] 

The  foundation  of  this  action  is  purely  equitable,  appellant 
being  a  constructive  trustee.  The  position  which  the  appellant 
took  as  consulting  engineer  was  not  inconsistent  with  his  being 
MacDonald  s  agent.  MacDonald  did  not  know  the  appellant  had 
taken  it  until  afterwards.  A  man  may  be  the  general  agent 
of  one  and  particular  agent  of  another  person  at  the  same  time : 
Encyclopaedia  of  Laws  of  England,  vol.  vin.,  p.  255. 

[Griffith  C.J.  referred  to  Aas  v.  Benham  (11). 

Isaacs  J.  referred  to  Smith  v.  Lay  (12).] 

(1)  8  Ch.  D.,  345.  m  (1904)  1  Oh.,  242 ;  (1904)  2  Ch., 

(2)  (1906)  A.C.,  494.  233. 

(3)  6  A.  &  E.,  469.  (9)  L.R.  9  Q.B.,  4S0. 

(4)  L.R.  9  Ch.,  525.  (10)  L.R.  10  Ch.,  96.  at  p.  118. 

(5)  1  Camp.,  527.  (11)  (1891)  2  Ch.,  244. 
<6)  3  Camp.,  43.  (12)  3  Kay  ft  J.,  105. 
(7)  19T.L.R.,  367. 
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There  was  not  necessarily  anything  illegal  in  the  appellant  H.  C.  of  A. 
being  at  the  same  time  MacDonald's  servant  and  consulting       ^^' 
engineer  of  the  company.      The  appellant  must  negative  every       kbid 
hypothesis  on  which  the  contract  could  be  legal :   Clarke  v.  jyi^oOoy^LD. 

Pitcher  (1);  Hutchinson  v.   Scott  (2);  Waugh  v.  Morris  (3);       

Thwaites  v.  CovMhwaite  (4). 

Mitchell  K.C.  in  reply.  A  man  cannot  act  as  agent  for  two 
parties  to  a  transaction  without  the  knowledge  of  both :  Story 
on  Agency,  sec.  31 ;  Famaworth  v.  Herwmer  (5). 

[Isaacs  J.  referred  to  Rice  v.  Wood  (6).] 

Whatever  may  have  been  the  position  with  regard  to  pro- 
moting the  defendant  company,  it  was  entirely  without  the 
scope  of  MacDonald's  business  that  the  appellant  should  act  as 
consulting  engineer  of  that  company  and  superintend  the  supply 
of  machinery  by  MacDonald. 

[The  following  authorities  also  were  referred  to  during  argu- 
ment:— Carter  v.  Palmer  (7) ;  Lindley  on  Partnership,  6th  ed., 
p.  322 ;  Russell  v.  Austwich  (8) ;  Clegg  v.  Clegg  (9) ;  Sftallcross 
V.  Oldham  (10);  Lord  Norreys  v.  Hodgson  (11);  Baring  v. 
Stanton  (12) ;  Scott  v.  Brown,  Doering,  McNab  &  Co.  (13) :  Qedge 
V.  Royal  Exchange  Assurance  Co}*poration  (14) ;  Sharp  v.  Taylor 
(16) ;  Beeston  v.  Beeston  (16) ;  Bridger  v.  Savage  (17);  Lister  &  Co, 
v.  Stvhbs  (18) ;  Tenant  v.  Elliott  (19) ;  Farmer  v.  RusseU  (20) ; 
Thomson  v.  Thomson  (21) ;  Sykes  v.  Beadon  (22).] 

Griffith  C.J.     This  is  an  action  brought  by  the  plaintiff,  the      sept  27. 
respondent,   claiming  the   benefit  of  a  secret  profit  which  he 
alleges  to  have  been  made  by  the  appellant,  the  defendant,  while 
in  his  ser\'ice  and  engaged  in  his  business,  and  obtained  by  reason 


17. 


(1)  9  V.L.R.  (L.),  128;  5  A.L.T., 


(2)  .3C.L.R.,369. 

(3)  L.K.  8Q.B.,202. 

(4)  (1896)  1  Ch.,  496,  at  p.  499. 

(5)  I  Allen  (Mass.),  494. 

(6)  113  Mass.  Rsp.,  133. 

(7)  8  CI.  &  Fiu.,  657. 

(8)  1  Sim.,  52. 

(9)  3  Gif.,  322. 

(10)  2  John  ft  H. »  609. 

(11)  13T.L.R.,421. 


(12)  3Ch.  D.,502. 
(1.3)  (1892)2Q.B.,724. 

(14)  (1900)  2  Q.B.,  214,  at  p.  220. 

(15)  2  Ph.,  801,  at  p.  818. 

(16)  1  Ex.  D..  1.3. 

(17)  J5Q.B.D.,363. 

(18)  45  Ch.  D.,  1. 

(19)  J  B.  &  P.,  3. 

(20)  IB.  &  P.,  296. 

(21)  7  Ve8.,470. 
(•22)  1 1  Ch.  D.,  170. 
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fl.  C.  OF  A.  of  his  employment.     There  is  no  doubt  about  the  law  applicable 

1907  . 

^^^        to  such  a  case.     It  is  stated  as  clearly  as  anywhere,  I  think,  by 
RsiD        Bowen  L.J.  in  the  case  of  the  Boston  Deep  Sea  Fishing  and  Ice 

MacI^nald.  ^^'  ^'  ^''^^^  (^)>  "^  the  passage  quoted  by  the  learned  Chief  Justice 
of  Victoria  from  whose  decision  this  appeal  is  broii£rht.     I  will 

Orlfllth  O.J.  J 

read  the   passage : — ''  Now,  there  can  be  no  question  that  an 
agent  employed  by  a  principal  or  master  to   do  business  with 
another,  who,  unknown  to  that  principal  or  master,  takes  from 
that  other  person  a  profit  arising  out  of  the  business  which  he 
is   employed   to   transact,  is  doing  a  wrongful  act  inconsistent 
with  his  duty  towards  his  master,  and  the  continuance  of  con- 
fidence between  them.      He  does  the  wrongful  act  whether  sach 
profit  be  given  to  him  in  return  for  services  which  he  actually 
performs  for  the  third  party,  or  whether  it  be  given  to  him  for 
his  supposed  influence,  or  whether  it  be  given  to  him  on  any 
other  ground  at  all ;  if  it  is  a  profit  which  arises  out  of  the  traofi- 
action,  it  belongs  to  his  master,  and  the  agent  or  servant  has  no 
right  to  take  it,  or  keep  it,  or  bargain  for  it,  or  to  receive  it  with- 
out bargain,  unless  his  master  knows  it" 

The  element  of  secrecy  is  twice  referred  to  by  the  Lord  Justice 
in  that  passage.     He  also  refers  to  the  fact  that  the  profit  arises 
out  of  the  business  which  the  agent  was  employed  to  transact 
It  is  necessary  therefore  in  every  case  to  inquire  whether  the 
profit  arises  out  of  the  business  which  the  agent  or  servant  is 
employed  to  transact  for  the  master  or  principal.     The  plaintiffs 
case  is  put  in  this  way  in  his  statement  of  claim.    He  says  that 
he   was  a   manufacturer  of  ice   refrigei*ating  and  cold  storage 
machinery  and  plant,  carrying  on  business  in  Sydney  in  his  own 
name,  and  in  Adelaide  as  the  Adelaide  Ice  and  C!old  Storage  Com- 
pany, and  that  the  defendant  Reid  was  an  engineer  experienced 
ill  connection  with  ice  refrigerating  and  cold  storage  machinery 
and  plant.     Then  he  alleges  that  he,  the  plaintiff',  engaged  the 
defendant  to  be  the  general  manager  of  his  Adelaide  business. 
The  agi-eement  was  in  writing  and  I  will  refer  to  it  presently.  The 
plaintiff  says  that  throughout  the  engagement  part  of  the  duty  of 
tlie  defendant  as  the  plaintiff^s  employ^  was  to  use  his  ability 
and  influence  in  the  formation  of  syndicates  or  companies  for  ice 

(1)  39  Ch.  D.,  330,  at  p.  363. 
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refrigerating  and  cold  storage  purposes,  and  to  assist  the  plaintiff  H.  C.  of  A. 
in  procnring  that  such  syndicates  or  companies  when  formed 
should  purchase  the  requisite  machinery  and  plant  from  the       rud 
plaintiff,  and  also,  if  necessary  or  expedient  in  order  to  facilitate  maciXnald 

any  such  purpose,  to  prepare  and  supply  plans  and  specifications       

for,  and  to  supervise  the  erection  of,  such  machinery  and  plant. 
That  is  the  plaintiff's  statement  oi  what  the  defendant  was  to 
do  for  the  him  as  his  servant.    Then  he  says,  par.  10,  that,  dur- 
ing the  term  of  his  employment,  the  defendant  in  pursuance  of 
his  duty  promoted  or  assisted  in  forming  the  defendant  company, 
which  was  a  company  for  ice  refrigerating  and  cold  storage  pur- 
poses, and  that,  as  part  of  the  negotiations  for  such  promotion  or 
formation,  and  in  order  to  facilitate  the  purchase  by  the  company 
of  its  machinery  and  plant  from  the  plaintiff,  the  defendant  agreed 
with  some  persons  acting  as  a  syndicate  for  the  formation  of  the 
defendant  company,  or  with  some  trustee  or  trustees  for  such  com- 
pany, to  prepare  and  supply  to  the  company  plans  and  specifications 
for  such  machinery  and  plant  and  to  supervise  the  erection  thereof. 
All  this  is  alleged  to  have  been  done  by  the  defendant  as  part  of 
his  duty  to  the  plaintiff.     The  statement  of  claim  goes  on  to  say 
(par.  11)  that  the  defendant  did  this  work  for  the  company  as 
agreed  and  that,  without  the  plaintiff's  knowledge  or  authority, 
the  defendant,  whilst  engaged  in  and  about  the  matters  referred  to 
in  paragraphs  10  and  11,  acquired  a  benefit  on  his  own  behalf,  that 
benefit  being  2,000  fully  paid  up  shares  in  the  defendant  company. 
At  the  trial  the  learned  Chief  Justice  was  of  opinion  that  the  case 
tamed  upon  the  actual  express  terms  of  an  extension  of  the 
defendant's  original  agreement  of  service,  which  extension  was 
niade  verbally.     The  version  of  the  conversations  given  by  the 
plaintiff  differed   from  that  given   by  the   defendant,  and  the 
learned  Chief  Justice  thought  that  given  by  the  plaintiff  was  the 
correct  one,  and  he  thought  that  upon  that  view  of  the  facts 
the  case  was  brought  within  the  recognized  rule  as  above  quoted. 
In  my  opinion,  there  is  no  substantial  conflict  between  the  versions 
given  by  the  plaintiff  and  defendant  as  to  any  material  fact. 
This  case  may  be  determined,  I  think,  upon  uncontroverted  facts 
appearing  from  the  correspondence  and  a  long  course  of  action. 

▼OL.  IV.  101 


V. 

MacDonald. 
OrliBth  G.J. 
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H.  C.  OF  A.  I  will  refer  only  to  uncontroverted  facts  in  the  reasons  on  which 
^_^       I  found  my  conclusions,  my  judgment 

{(bid  ^^6  defendant  was  originally  engaged  under  a  contract  under 

seal,  dated  3rd  March  1903,  which  took  effect  for  a  term  of 
three  years  from  28th  July  1902.     By  paragraph  5  of  the  con- 
tract the  defendant  undertook  zealously,  faithfidly,  and  skilfully 
to  devote  his  whole  time  and  ability  to  the  efficient  canyiDg 
out  of  his  duties  as  general  manager  for  the  plaintiff  for  the 
term  of  three  years,  during  the  first  year  at  Adelaide,  during 
the  second  and  third  years  in  such  State  or  States  in  Australia 
as  the  plaintiff  might  in  writing  desire  or  direct  "  to  the  end  and 
intent  that  the  interest  and  businesses  of     .     .     .    (the  plaintiff) 
shall  by     .     .     .     (the  defendant)  be  in  every  respect  not  only- 
well  and  truly  conserved  and  fostered  but  in  every  legitimate 
manner  be  further  improved  and  extended  to  the  utmost  of  the 
ability  and  influence  of  the  defendant."     The  defendant  accord- 
ingly entered  into  the  service  of  the  plaintiff  at  Adelaide,  where 
he  superintended  his  refrigerating  and  cold  storage  machinery 
business,  and,  in  the  discharge  of  his  duties,  he  endeavoured  to 
promote   the   plaintiff^s    interest  in   every   way  he  could.    He 
assisted  in  getting  up  various  businesses  carried  on  by  other  persons 
who  became  good  customers  of  the  plaintiff  and  bought  mach- 
inery from  him.     Amongst  other  things  w^ere  mentioned  a  rabbit- 
freezing  plant,  an  egg-freezing  plant,  and  it  was  contemplated  to 
establish  an  ice  skating  rink  in  Adelaide.     As  a  good  deal  of 
reliance  was  placed  upon  that  episode  both  by  the  learned  Chief 
Justice  in  the  Supreme  Court  and  by  learned  counsel,  I  will  say 
a  few  words  about  it. 

It  occurred  to  the  defendant  that  it  would  be  a  good  thing,  for 
the  purpose  of  finding  an  outlet  for  the  plaintiff's  works,  U) 
establish  an  ice  skating  rink.  He  found  a  building  not  very 
far  from  the  plaintiff's  works,  of  which  it  was  possible  to  get  a 
lease  at  a  low  rent,  which  was  said  to  be  eminently  suitable  for 
the  purposes  of  a  skating  rink,  and  to  which  the  necessary 
machinery  could  be  conveyed  from  the  plaintiff's  works  without 
setting  up  separate  works  at  the  rink  itself.  But,  in  order  to 
carry  out  the  scheme,  it  was  necessary  to  get  an  option  of  a  lease 
of  the  premises  from  the  owners,  and  it  was  necessary  to  acquire 
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easements  for  the  passage  of  pipes  conveying  the  ammonia  and  H-  ^'  ^'  ^* 
other  materials  for  refrigerating  from  the  plaintiff's  worka     The       ,_^ 
defendant,  with  the  knowledge  and  approval  of  the  plaintiff,  pro-       rbid 
ceeded  to  acquire  this  option  and  these  easements.     He  acquired  maoDonald, 

them  in  his  own  name,  but  with  the  moneys  of  the  plaintiff,  to       

which  the  plaintiff  made  no  objection.     The  defendant  invited 
the  plaintiff  to  join  in  a  company  if  he  got  one  up,  and  the  plaintiff 
at  one  time  was  willing  to  take  shares  in  a  company  to  the  extent 
of  the  profit,  whatever  it  might  be,  that  he  would  derive  from 
supplying  the  necessary  plant  and  machinery,  but  that  company 
was  not  formed.     This  option  and  these  ea.sement6  were  placed  by 
the  plaintiff  at  the  defendant  s  disposal  for  a  single  purpose — in 
one  sense  for  the  plaintiff's  own  benefit,  and  in  another  sense  for 
that  of  any  syndicate  or  company  that  would  take  up  the  enter- 
prise, but  the  plaintiff  did  not  care  who  the  beneficiaries  might 
be.    They  were  given  to  the  defendant  to  make  use  of  for  the 
plaintiff's  benefit,  not  by  giving  them  back  to  the  plaintiff',  but 
by  gi\'ing  them  away  to  someone  else  who  would  make  such  a 
use  of  them  that  the  plaintiff  would   indirectly   gain.     After 
various  efforts  the  defendant  succeeded  in  getting  up  a  syndicate 
or  partnership  of  four  persons,  but  in  order  to  do  so  he  had  to 
become  one  of  the  partners  and  share  the  liabilities  and  undertake 
to  manage  the  enterprise.     It  appears,  indeed,  that  the  defendant 
was  the  only  person  in  Adelaide  capable  of  managing  such  an 
enterprise.     That  S3nidicate  was  formed,  and  an  elaborate  contract 
was  made  between  the  plaintiff  and  the  syndicate.     There  was 
no  secrecy.     The  defendant  informed  the  plaintiff  that  he  was  one 
of  the  syndicate,  and  a  contract  was  made  by  one  of  the  plaintiff's 
agents  in  Australia,  under  which  the  syndicate  were  to  pay  the 
plaintiff  a  considerable  rent.     When  the  plaintiff,  who  was  at  that 
time  away  from  Australia,  came  back,  he  heard  all  about  it,  but 
made  no  objection  and  made  no  claim  whatever  to  the  share  of 
the  defendant  in  that  skating  rink.     On  the  contrary,  he  sued 
him  and  his  co-adventurers  for  rent,  and  for  money  payable  for 
the  supply  of  the  refrigerating  plant.     It  was  suggested  that  this 
transaction  showed  that  any  benefit  that  the  defendant  might 
obtain  from  getting  up  a  syndicate  or  company  was  to  enure  to 
the  benefit  of  the  plaintiff,  and  that  those  were  the  terms  on 
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H.  C.  OF  A.  which  the  defendant  was  employed.     In  my  opinion,  the  episode 

^^  •       has  hardly  any  weight  in  the  matter,  but,  if  it  proves  anything, 

l^iD        it  proves  that  the  course  of  dealing  between  the  plaintiff  and  the 

MacI^hald  d^f^^d*"^  was  such  that  the  defendant  might  reasonably  under- 

stand  that  he  was  at  liberty  to  enter  into  such  an  enterprise  for 

his  own  benefit,  and  that  the  plaintiff  would  not  claim  anything 
in  respect  of  it.  But  I  think  the  episode  is  of  little,  if  any, 
importance. 

I  now  come  to  the  period  of  the  conversation  on  which  the 
learned  Chief  Justice  relied.  In  April  1905  the  plaintiff  went  to 
Adelaide.  The  defendant's  term  of  service  was  then  drawing  to 
an  end,  and  would  expire  in  July.  It  was  not  contemplated  on 
either  side  that  the  engagement  should  be  renewed ;  the  defendant 
was  naturally  looking  out  for  some  other  employment,  and  he 
told  the  plaintiff  what  he  was  contemplating.  He  told  him  that 
he  contemplated  going  to  Meljx>ume  and  endeavouring  to  esiablifih 
an  ice  skating  rink  there  of  which  he  hoped  to  be  the  manager. 
This  idea  of  the  defendant  was  extremely  acceptable  to  the  plain- 
tiff. He  encouraged  him  in  it,  and  after  some  conversation  it 
was  arranged  between  them — I  am  stating  facts  not  in  contro- 
versy— that  the  defendant  should  continue  in  the  plaintiffs 
service  as  manager  of  his  Adelaide  works  for  a  period  which 
was  indefinite,  but  which  it  was  expected  would  last  until  the 
Melbourne  skating  rink  was  established,  if  it  should  be  estab- 
lished, which  would  be  about  the  beginning  of  the  following 
winter — May  or  June  1906  ;  that  during  that  time  the  defendant 
should  continue  to  supervise  the  plaintiffs  works  in  Adelaide  and 
should  also  go  to  Melbourne  and  do  his  best  to  establish  this  ice 
skating  rink  enterprise,  which,  it  was  hoped,  would  be  a  good 
customer  to  the  plaintiff,  and  in  which  the  plaintiff  was  wilh'ng 
himself  to  take  a  considerable  interest. 

Further,  it  was  anticipated  that  the  defendant  would  become 
the  manager  of  this  new  skating  rink.  So  that  this  was  a  transac- 
tion to  operate  partly  for  the  benefit  of  the  plaintiff,  as  the  sdier 
of  the  machinery,  and  as  being  an  investor  in  the  skating  rink 
venture,  and  partly  for  the  benefit  of  the  defendant,  who  was 
trying  to  provide  for  himself  a  future  situation  into  which  he 
would  enter  upon  the  termination  of  his  employment  by  the 
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plaintiff.     These  are  undisputed  facts,  and  upon  these  facts  it  is  H-  C-  o»  '^' 
at  least  extremely  doubtful  whether  it  can  be  said  the  promotioli       s,.^ 
of  that  business  in  Melbourne  was  a  business  which  the  defendant       rud 
was  employed  by  the  plaintiff  to  transact,  or  which  he  was  to  macDonalp. 

transact  for  the  plaintiff.     It  is  extremely  doubtful,  but  I  will       

assume  that  in  promoting  the  company  in  Melbourne  the  defend- 
ant was  transacting  the  business  of  the  plaintiff,  and  not  his  own, 
although  he  would  get  the  greater  advantage  from  the  business  if 
it  were  successful.  But,  if  that  were  so>  still  that  emplojrment 
would  terminate  with  the  formation  of  the  company.  In  the 
management  of  the  company  he  could  not  be  the  servant  of  the 
plaintiff.  So  that,  if  there  was  any  service  relevant  to  the  present 
case,  it  was  service  to  terminate  on  the  formation  of  the  company. 
This  arrangement  having  been  made,  the  defendant  came  to 
Melbourne  and  tried  to  get  up  the  company.  This  was  done  with 
the  full  approval  of  the  plaintiff,  which  he  expressed  in  writing 
by  a  letter  written  from  Sydney  on  2nd  May  1905  as  follows : — 
"  Dear  Sir, 

I  herewith  hand  you  approximate  price  of  a  plant  suitable  for 
a  skating  rink  such  as  that  now  proposed  to  be  erected  by  you. 
The  price  quoted  is  my  standard  for  cash,  but  in  this  case  I  would 
be  willing  to  take  one-third  of  the  amount  in  paid-up  shares 
(provided  you  are  the  managing  director  of  the  company)  in  this 
project,  and  two-thirds  cash  in  one  and  three  months  from  the 
date  of  starting.  I  am  so  convinced  of  the  success  of  this  enter- 
prise under  your  management  that  I  would  like  to  be  in  it  to  the 
extent  named,  in  fact  would  prefer  stock  to  cash,  because  I  am 
convinced  that  the  business  will  pay  excellently,  and  I  have  had  a 
good  opportunity  of  observing  the  great  success  that  has  attended 
these  enterprises  when  managed  by  men  as  capable  as  yourself ; 
the  success  of  the  enterprise  depends  more  upon  the  management 
than  upon  the  skating  rink  in  other  respects.  I  must  now  con- 
gratulate you  on  the  success  of  your  Adelaide  enterprise,  and 
have  no  hesitation  in  stating  tliat  the  ice  surface  there  maintained 
is  the  best  that  I  have  ever  seen,  and  my  connection  with  this 
branch  of  refrigeration  dates  back  to  1893  when  I  erected  the 
first  ice  skating  rink  in  the  United  States. 

Wishing  you  most  unqualified  success, 

I  remain,  yours  truly." 
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H.  C.  OF  A.        Various  explanations  were  offered  by  tlie  plaintiff  of  what  he 
'*        fneant  in  writing  that  letter.      It  is  sufficient  to  read  the  letter. 
Rbid        I^  shows,  if  it  shows  anything,  that  the  plaintiff  approved  of  the 
MatT^naid  defendant*8    enterprise,   wished   him    every  success,   and  even 
"^       insisted  that  he  should  be  the  managing  director  of  the  company 
'  '    as  a  condition  of  his  taking  shares  in  it.     It  also  shows  clearly 
that  the  plaintiff  understood  that  the  defendant  would  be  acting 
as  much  for  his  own  benefit  as,  if  not  more  than,  for  the  plain- 
tiff's in  the  transaction.     Furnished  with  this  letter,  which  prob- 
ably was  written  in  order  that  the  defendant  might  arm  himself 
with  it  in  getting  up  the  company,  the  defendant  proceeded  to 
Melbourne  and  negotiated  with  various  persons.     The  result  was 
that  during  June  he  got  together  a  number  of  persons  sufficient 
to  form  a  company.     By  the  end  of  June  he  obtained  promises  to 
take  up  20,000  shares,  and  he  also  obtained  an  option  in  his  own 
name  for  suitable  premises.     I  pass  over  one  or  two  things  that 
happened  in  June,  and  go  on  to  31st  July,  at  which  time  the  final 
result  of  the  defendant's  negotiations  had  been  ascertained.    On 
that  day  it  was  practically  known  who  the  directors  would  be, 
and  on  that  day  the  defendant  wrote  this  letter : — 

"  Adelaide,  31st  July,  1905. 
"  The  Melbourne  Ice  Skating  and  Refrigerating 

Company. 
"  The  Directors,  The  Melbourne  Ice  Skating  &  Refrigerating  Coy. 
"Gentlemen, — In  consideration  of  yoxu-  allotting  me  two  thou- 
sand (2,000)  fully  paid  up  shares  in  the  above  company,  I  agree 
to  supply  plans  and  specifications  of  the  machinery  capable  of 
supplying  refrigeration  over  an  ice  rink  of  about  14,000  square 
feet  surface,  such  plant  to  be  alternatively  used  for  cold  storage. 
I  also  agree  for  the  above  mentioned  consideration  to  personally 
supervise  the  erection  of  such  machinery  as  may  be  ordered  by 
the  directors  without  further  remuneration  other  than  travelling 
expenses. 

Yours  faithfully, 

H.  Newman  Reid." 
I  pause  to  remark  that  an  ice  skating  rink  was  a  new  venture 
in  Melbourne,  and  it  was  essential  to  its  success  that  the  machinery 
should  be  supervised,  and  that  the  affairs  of  the  company  should 
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be  managed,  by  a  competent  person,  and  the  defendant  appears  to  H.  C.  of  a. 
have  been  the  only  competent  person  available  in  Australia* 
Tliis  was  the  bargain  he  made,  and  it  is  the  bargain  upon  which       rud 
the  plaintiff  now  rests  his  case.    The  defendant  made  no  secrecy  mj^cDonald 

of  this  transaction.     On  26th  June  a  gentleman  in  Sydney,  Mr.       

Minter,  who  held  a  general  power  of  attorney  from  the  plaintiff, 
"wiio  had  agreed  to  take  shares  in  this  proposed  company,  sent 
a  power  of  attorney  authorizing  the  defendant  to  represent  the 
plaintiff  at  a  proposed  meeting  of  the  shareholders  of  the  com- 
pany.    On  the  29th  June  the  defendant  returned  the  power  of 
attorney  to  Mr.  Minter  saying  : — "  I  do  not  desire  to  use  the 
power  of  attorney  and  in  fact  could  not  sign  any  contract  on  Mr. 
MacDonald's  behalf  for  the  simple  reason  that  should  the  scheme 
come  off  I  will  be  the  consulting  engineer  for  the  company,  and  it 
will,  in  all  probability,  devolve  upon  me  to  approve  of  the  conditions 
of  any  contracts  made.     I  would  have  had  no  difficulty  in  having 
the  scheme  adopted  at  Tuesday's  meeting  but  for  the  fact  that 
I  have  been  endeavouring  to  make  Mr.  MacDonald's  offer  for  the 
plant  one  of  the  contracts  to  be  taken  up  by  the  company,  and  it 
is  only  natural  that  many  of  those  who  have  promised  to  go  in, 
and  who  know  nothing  about  the  value  of  such  plants,  wish  to  be 
sure  that  they  are  accepting  a  contract  which  is  not  loaded." 

That  was  a  communication  to  the  only  person  in  Australia 
representing  the  plaintiff  with  whom  the  defendant  could  com- 
municate. On  7th  July  he  had  written  to  the  plaintiff  himself,  who 
was  then  in  America,  giving  an  account  of  the  success  of  his  efforts 
in  the  formation  of  a  company.  He  said  he  had  got  promises  of 
altogether  20,000  shares,  and  gave  a  list  of  well-known  names  in 
Melbourne  to  show  the  plaintiff  how  successful  the  venture  was 
likely  to  be.  He  pointed  out  the  difficulties  there  would  be  in  the 
way,  how  a  counter  scheme  had  been  got  up,  and  that  representa- 
tives of  various  competing  machinery  makers  had  "tried  to  make 
out  that  the  price  of  the  plant  was  loaded  to  cover  your  promised 
third  in  shares,*'  showing  that  the  letter  given  by  the  plaintiff  to 
the  defendant  has  been  used  for  the  purpose  for  which  it  was 
obviously  given.  He  goes  on  : — "They  did  this  so  successfully  that 
the  scheme  nearly  fell  through.  However  Mr.  Northcote,  Mr.  John 
Cooke  and  Mr.  Underwood  are  all  in  favor  of  having  your  plant. 


V, 

MaoDoitald. 

Orifflth  O.J. 
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H.  C.  OF  A.  and  I  have  been  forced  into  the  position  of  having  to  agree  to 
^*  allow  them  to  go  through  the  form  of  calling  for  tenders  for  the 
Rbid  supply  of  plant,  but  I  am  to  be  consulting  ^igineer  to  the  com- 
pany and  am  to  draw  out  the  specifications  upon  which  tenders 
will  be  called,  and  will  also  have  to  supervise  the  erection  and 
fitting  up  of  the  plant.''  Then  he  gives  other  statements  showing 
that  he  had  the  interest  of  the  plaintiff  very  much  at  heart,  and 
finally  he  mentions  some  gentlemen  and  says  that  *'with  the 
before-mentioned  gentlemen  and  myself,  this  will  complete  the 
directorate/'  So  that  he  informs  the  plaintiff  that  he  is  going  to 
be  the  consulting  engineer,  and  that  he  is  to  be  a  director.  That 
letter  was  received  by  the  plaintiff  before  24th  August  in 
America.  He  affects  to  have  been  rather  shocked  when  he  saw 
it,  because  the  defendant  had  put  himself  into  a  diflicult  position, 
for  his  interests  would  be  adverse  to  the  plaintiff,  and  that  was 
hardly  consistent  with  receiving  a  salaiy  from  the  plaintiff  in 
respect  to  being  manager  of  his  Adelaide  works.  He  affects  to 
have  been  somewhat  shocked,  but  he  did  not  say  anything  about 
it.     He  was  quite  content  to  take  any  benefit  he  could  get  out  of  it 

On  24th  August  notice  was  given  of  the  statutory  meeting 
of  shareholders  (required  under  the  Victorian  Companies  Ati  to 
be  held  shortly  after  the  formation  of  the  Company)  and  the  meet- 
ing was  held  on  27  th  September.  Amongst  other  matters  laid 
before  that  meeting  was  a  statement  of  all  contracts  made  which 
the  company  was  taking  over,  and  the  notice  of  the  meeting  set 
out  the  nature  of  the  contract  made  with  the  defendant  as  fol- 
lows : — "  Mr.  H.  Newman  Beid's  contract  vrith  the  company  is  as 
follows : — In  consideration  of  2,000  fully  paid  up  shares  Mr.  Raid 
agrees  to  supply  plans  and  specifications  of  the  necessary  refrig- 
eration machinery,  and  agrees  for  the  above-mentioned  coasider- 
ation  to  personally  supervise  the  erection  of  such  machinery  as 
may  be  ordered  by  the  directors  without  further  remuneration 
other  than  travelling  expenses,  and  is  dated  31st  July  1905." 

The  plaintiff's  representative  attended  the  meeting  at  which 
that  contract  was  brought  to  the  notice  of  shareholders,  and,  I 
presume,  was  adopted.  The  plaintiff's  personal  absence  in 
America  at  that  time  seems  to  me  to  be  absolutely  immaterial 
In  October  tenders  were  called  for  the  refrigerating  machinery 
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of  the  company.    The  plaintiff's  Sydney  office,  Sydney  works,  or   H-  0.ow  A. 
Sydney  branchy  intended  to  tender  for  the  machinery,  but  it  was 
quite   uncertain,  whether   they  would  get   the   contract.      The        rmd 
representative  of  the  plaintiff  in  Melbourne  wrote  to  the  defend-  macT^kald. 
ant  on  9th  October  and  said  that  he  knew  that  tenders  were       

QrifflthO.J. 

called  for  and  asking  whether  he  need  attend  personally  with  the 
plaintiff's  tender,  and  continued,  "  Mr.  Cooke"  (the  Sydney  man- 
ager) "  further  adds  that  we  must  be  represented  and  cannot  of 
course  expect  Mr.  Beid  in  his  position  to  advocate  or  represent  any 
machine."  That  shows  that  both  the  plaintiff's  Sydney  manager 
and  the  plaintiff's  Melbourne  representative  knew  the  defendant's 
position,  and  know  that  he  must  take  up  a  position  adverse  to 
the  plaintiff.  Mr.  Reid  replied  to  that  on  10th  October,  saying : — 
**  1  quite  agree  with  what  Mr.  Cooke  says  that  Mr.  MacDonald 
should  be  represented  thereat,  as  I  shall,  of  course,  be  representing 
the  company." 

These  facts  are  absolutely  uncontradicted,  and  it  appears  to  me 
that  only  one  inference  can  be  drawn  from  them,  and  that  is 
that,  whatever  the  original  verbal  agreement  in  April  might  have 
been,  the  defendant  was  in  fact  detached  from  the  plaintiff's 
service  so  far  as  necessary  to  enable  him  to  enter  into  the  com- 
pany's service  for  the  purpose  of  supervising  and  watching  their 
interest  in  the  performance  of  any  contract,  for  the  supply  of  any 
machinery  whether  bought  from  the  plaintiff  or  from  anybody 
else.  In  case  the  plaintiff  was  the  supplier  of  the  machinery  the 
defendant  was  detached  from  his  service  for  the  purpose  of 
entering  into  the  service  of  the  company  in  a  matter  in  which 
he  could  not,  without  actual  fraud,  be  in  the  plaintiff^s  service  at 
the  same  time.  That  appears  to  me  to  be  not  only  the  only 
possible  inference  to  draw  from  these  facts,  but  I  think  it  is 
overwhelming  evidence  of  the  real  understanding  of  the  parties 
'when  the  defendant  left  Adelaide  to  go  to  Melbourne  after  the 
interview  in  April  1905. 

Upon  these  facts  it  appears  to  me  to  be  proved  that  the  shares 
in  question  were  to  be  acquired  by  the  defendant  as  remunera- 
tion for  services  rendered  to  the  company,  and  not  for  services 
rendered  to  the  plaintiff,  and  at  a  time  when  he  was  detached 


V, 

MaoDonald. 

Griffith  O.J. 


1686  HIGH  COURT  [1907. 

H.  C.  OF  A.  from  the  plaintifTs  service  so  far  as  necessary  to  enable  him  to 
'^^-       enter  into  the  company's  service  for  that  purpose. 
RiiD  Tenders  were  accordingly  sent  in  in  October,     The  plaintiffs 

tender  might  or  might  not  have  been  accepted.     If  the  plaintiffs 
tender  had  not  been   accepted,   it  is  not  pretended   that  the 
defendant  in  the  supervision  of  the  contract  would  have  been  acting 
as  the  plaintiffs  representative.     But  the  plaintiffs  tender  was 
accepted,  and  a  stringent  contract  was  drawn  up  to  which  the 
plaintiff  was  a  party.     He  says  he  was  not  here  himself,  but 
that,  for  various  reasons,  seems  to  me  to  be  irrelevant.    That  con- 
tract between  the  plaintiff  and  the  company,  is  "  to  be  carried 
out  to   the   entire   satisfaction  of  the   company's   engineer  or 
anyone   the  directors  may  appoint  to  supervise  the  same,  and 
he  shall  have   authority  to  inspect  same  during  erection  and 
order  immediate  removal  of  any  defective  materials  which  must 
be   replaced   free  of  extra   cost  and   the   contractor   shall  not 
be   entitled   to    receive    any  payment    on   account  until  sach 
defective  or  objectionable  materials  and  /  or  works  pointed  out 
by  the  engineer  are  removed."      The  general  conditions  provide 
that  the  work  is  to  be  carried  out  for  the  Melbourne  Ice  Skating 
and  Refrigerating  Co.  under  the  direction  of  Reid  and  in  con- 
formity with  the  specifications,  of  which  condition  6  provides 
that : — "  No  works  beyond  those  included  in  the  contract  will  be 
allowed  or  paid  for,  without  an  order  in  writing  from  the  engineer, 
who  shall  be  the  sole  judge  during  the  progress  of  the  works  in  ail 
matters  or  questions  arising  out  of  this  contract  so  far  as  relates 
to  the  quality  of  materials  or  workmanship,  the  rate  of  progress, 
amount  of  progress,  payments  (if  any)  or  the  general  management 
of  the  works."      There  are  the  usual  stringent  conditions  that  a 
iinal  certificate  is  to  be  given,  and  that  before  the  final  certificate 
is  given  the  engineer  may  call  upon  the  contractor  to  remove  any 
work  if  not  satisfactory. 

That  was  the  contract  actually  drawn  up  by  the  plaintiff's 
agents  with  the  company,  stipulating  that  Reid  was  to  act  as 
their  representative  adversely  to  the  plaintiff.  No  doubt,  it  was 
a  position  of  some  delicacy  on  the  part  of  Reid.  It  was,  perhaps, 
a  foolish  position  for  him  to  put  himself  in,  but  it  is  consistent 
with  honesty  only  on  one  hypothesis,  and  that  is,  that  he  was 
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etfectively  detached  from  the  plaintiff's  service  so  far  as  related   H.  C.  or  A. 

to  that  matter.      Any  other  hypothesis  renders  the  transaction       ^ '^ 

dishonest.  reid 

Now,  after  this,  the  plaintiff  came  back  to  Australia  in  December,  m^cDonam). 

and  he  then  knew  all  about  the  transaction.     At  that  time  the       

defendant  had  not  begun  the  supervision.   The  work  he  was  to  do 
to  earn  these  2,000  shares  had  hardly  been  begim,  if  begun  at  all. 
The  plaintiff  and  the  defendant  continued  apparently  to  be  on  good 
terms.     The  plaintiff  kept  on  regularly  paying  the  defendant's 
salary  from  month  to  month,  and  was  anxious  not  to  lose  his  ser- 
vices, as  there  were  matters  in  Adelaide  for  which  he  relied  on  his 
judgment,  and  they  finally  parted  very  good  friends.     But,  when 
the  defendant  got  the  shares  and  had  done  the  work,  the  plaintiff 
then  said  "  those  shares  belong  to  me."     This,  then,  is  the  case  put 
forward  by  the  plaintiff — that,  while  the  defendant  was  being  paid 
by  the  defendant  company  to  protect  their  interests  against  the 
plaintiff,  he,  the  defendant,  was  really  acting  within  the  scope  of 
his  authority  as  agent  for  the  plaintiff  in  absolute  breach  of  the 
duty  which  he  owed  to  the  company ;  that  he  was  in  fact,  while 
in  the  defendant  company's  service,  really  under  a  treacherous 
agreement  to  serve  the  plaintiff  and  not  the  company.     In  my 
opinion  no  man  can  be  heard  to  make  an  allegation  of  that  kind 
the  foundation  for  an  action  in  a  Court  of  law.     As  I  have  pointed 
out,  the  evidence  shows  that  the  fact  is  not  so,  but  that  is  the  foun- 
dation of  the  plaintiff's  case,  and  no  plaintiff  should  be  allowed  to 
set  up  such  a  case  in  a  Court  of  law.     It  is  within  the  maxim 
aUegaiis  mLwm  turpitudinem  non  est  audiendua.     The  confusion 
in  this  case  seems  to  have  arisen  when  the  learned  Judge  fell 
into  the  fallacy  of  interpreting  the  words  "  by  reason  of  "  or  "  by 
means  of  "  in  the  various  forms  in  which  the  rule  is  laid  down, 
as  meaning  merely  "  subsequent  to,"  or  "  following  on  in  point  of 
time."  In  none  of  the  cases  are  the  words  used  in  that  limited  sense. 
I  will  conclude  in  the  words  of  Lord  Mdciiaghten  in  delivering  the 
judgment  of  the  Privy  Council  in  the  case  of  THunble  v.  Gold- 
heTg{l): — "In  their  Lordships'  opinion  the  order  under  appeal 
cannot  be  supported  on  authority  or  on  any  recognized  doctrine  of 
equity,"  to  which  I  will  add  the  words  "  or  of  common  honesty." 

(1)  (1906)  A.C.,  494,  at  p.  603. 
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H.  e.  OF  A.       Barton  J.     It  seems  to  me  that  the  plaintiff  is  in  a  dilemma. 
If   we   put   the   complexion  on   the   documents   that   he   says 

Rkid        we  ought,  he  is  out  of  Court,  because  the  case  becomes  one  in 
MagDon4ld  w^^^^  ^®  cannot  be  heard  to  complain.     If,  on  the  other  hand, 

we  read  the  documents  in  their  ordinary  sense,  his  plight  is  as 

bad,  for  then  they  show  how  distinct  the  transaction  in  which  the 
defendant  acquired  these  shares  is  from  the  fiduciary  relationship 
which  existed  between  the  plaintiff  and  defendant  in  respect  of 
the  agency  of  the  latter  for  the  former.     I  do  not  propose  to 
enter  into  a  long  analysis  as  His  Honor  the  Chief  Justice  has  done. 
I  propose  to  confine  myself  to  the  documents.    I  shall  make  some 
reference  to  the  documents  in  this  case  relating  particularly  to 
the  transaction  which  resulted  in  the  formation  of  the  Melbomne 
company  and  the  allotment  to  the  defendant  of  the  2,000  shares 
therein.     First,  however,  I  should  mention  that  it  is  instnictive 
and  significant  that  in  respect  to  the  Adelaide  transaction,  which 
resulted  in  the  establishment  of  a  skating  rink  in  the  Cydorama, 
the  action  of  the  defendant  in  practically  forming  a  syndicate 
for  the  establishment  of  that  rink  at  the  Cyclorama,  and  in 
respect  to  which  he  was  bringing  in  no  capital,  but  was  to  receive 
a  share  of  the  profits — action  which  preceded  the  transaction 
about  which  complaint  is  made  in  the  present  suit — ^seems  from 
first  to  last  never  to  have  been  made  the  subject  of  dispute.    As 
to  the  Melbourne  transaction,  the  agreement  between  the  partis 
was  under  seal  and  bore  date  the  3rd  March  1903,  and  it  was 
to   last  for  three  years  from  the  28th  July  1902.     By  it  the 
defendant  was  to  be  the  general  manager  at  such  places  as  there- 
inafter mentioned   from  the  28th  July  1902  for  three  yearn 
There  is  a  proviso  for  the  continuance  for  a  year  beyond  the  three. 
He  was  to  be  paid  £500  for  the  first  year,  £600  for  the  second,  and 
£750  for  the  third.     There  is  here  a  covenant  on  the  part  of  the 
defendant,  now  the  appellant,  that  he  ¥rill  zealously,  faithfully 
and  skilfully  devote  his  whole  time  and  ability  to  the  efficient 
carrying  out  of  his  duties  as  general  manager  for  the  plaintiff  for 
the  term  of  three  years,  and  so  on.     He  was  apparently  already 
in  the  service  of  the  plaintiff  at  the  time  that  agreement  was 
made,  and  he  so  continued.     There  was  considerable  correspon- 
dence on  subjects  relating  to  the  employment.     My  next  refer- 
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ence  is  to  the  documents  of  the  2nd  May  1905,  that  is  to  say,  the  BE.  C.  of  A. 
letter  from  MacDonald  to  Reid  with  two  estimates  of  the  cost        ^^^' 
of    plant  enclosed.      In  that  letter  the    plaintiff    says: — [His       r„d 
Honor  read  the  letter,  which  is  set  out  in  the  judgment  of  Oriffvth  ^t.^^^  u, 

C.J.,  and  continued].     That  letter  provokes  comment  because       

from  end  to  end  the  plaintiff  does  not  seem  to  hint  at  any  objec- 
tion to  the  defendant  engaging  in  Adelaide  in  any  such  enter* 
prise  as  he  afterwards  engaged  in  in  Melbourne.  Nor  does  it 
foreshadow  or  give  a  hint  of  any  objection  or  claim  against  the 
defendant  on  account  of  his  taking  part  in  any  such  transaction. 
If  read  in  the  terms  of  our  ordinary  language,  it  is  a  letter 
which  of  itself  is  inconsistent  with  the  plaintiff^s  attitude  in  this 
case.  If  it  is  read  otherwise,  then  it  can  only  be  read,  as  many 
other  of  the  documents  would  have  to  be,  as  part  of  a  plan  by 
which  others  were  to  be  hoodwinked  for  the  mutual  advantage 
of  the  plaintiff  and  the  defendant* 

On  the  15th  May  1905  the  plaintiff  wrote  to  the  appellant  a 
letter  in  which  he  says : — ^'*  Your  project  for  a  similar  rink  in 
Melbourne  is  a  good  one,  and  the  location  which  you  have 
selected  is  strictly  first  class.  I  do  not  think  that  you  are  under 
any  obligations  to  turn  over  the  option  for  the  land  to  Mr. 
Burgess  unless  it  be  used  for  a  skating  rink  ;  the  option  is  yours, 
not  Burgess's,  and  I  would  not  turn  it  over  to  him  unless  he 
carries  out  the  purpose  which  you  had  in  view  when  getting  that 
option.  It  appears  to  me  that  there  is  good  value  in  the  pro* 
perty,  and  there  is  no  reason  why  it  should  be  given  to  an 
outsider,  unless  by  so  doing  we  help  ourselves,  and  that  in  this 
case  means  the  sale  of  machinery  for  an  ice  skating  rink."  Now 
we  get  some  information  as  to  what  the  plaintiff  meant  by  "  help 
ourselves."  He  meant  the  sale  of  machinery  for  an  ice  skating 
rink.  There  was  no  hint  there  of  any  objection  to  any  interest 
being  acquired  by  the  defendant,  or  to  any  participation  in  any 
profits  arising  out  of  that  transaction,  probably  because  at  that 
time  the  plaintiff  had  fixed  in  his  mind  the  distinction  which 
afterwards  seemed  to  have  been  given  effect  to,  that  is,  the 
distinction  between  the  kind  of  business  for  which  he  was 
employing  the  defendant  and  the  kind  of  business  as  to  which 
the  defendant  was  afterwards  in  relationship  with  other  people. 
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H.  C.  or  A.  Then  on  the  26th  June  in  the  same  year  there  is  a  letter  from  the 

Jy\       plaintiffs  solicitors  to  the  defendant  again  showing  that  the  only 

Rbip        anxiety  of  the  plaintiff  on  his  own  behalf  was  in  reference  to  the 

MacDonatd  ®^PP^y  ^^  machinery  for  cold  storage,  or  for  skating  rinks  or  the 

like,  and  the  amount  of  profit  he  could  make  out  of  that  kind  of 

transaction.  In  this  letter  Hr.  Minter  says  to  the  defendant, 
speaking  of  the  quoting  of  a  price  for  machinery  : — "  I  think  that 
you  had  better  be  careful  to  quote  a  price  that  will  in  your 
opinion  at  any  rate,  cover  all  questions  as  to  costs  and  requisite 
profit,  at  the  same  time  intimating  that  you  think  you  will  be 
able  to  somewhat  reduce  the  prices  on  going  more  closely  into 
figures  than  you  have  been  able  to  do."  Whatever  the  sugges- 
tion in  that  letter  may  be,  it  cannot  help  the  plaintiff  in  one  way 
or  the  other,  because,  in  the  one  aspect,  it  is  simply  a  letter  which 
shows  that  the  object  of  the  plaintifi^,  so  far  as  this  syndicate 
is  concerned,  was  to  make  a  profit  on  the  sale  of  the  plant  and 
machinery,  and  it  does  contain,  no  doubt,  some  suggestion  which 
may  mean  that  even  when  the  defendant  was  in  a  fiduciary 
relation  with  other  people,  he  should  quote  an  excessive  price  for 
something  which  was  to  be  the  source  of  the  plaintiffs  profit 
There  I  leave  it. 

On  the  29th  June  the  defendant  wrote  to  the  same  firm  of 
solicitors  and  said : — [His  Honor  read  that  part  of  the  letter 
which  is  set  out  in  the  judgment  of  Griffith  C.J.,  and  continued]. 
That  seems  to  be,  so  far  as  the  defendant  himself  is  concerned, 
perfectly  above  board,  and  it  points  out  that  the  relationship  into 
which  he  intends  to  enter  with  the  company,  whatev^er  its 
incidents  may  be,  would  be  one  in  which  he  would  have  an 
interest  adverse  to  that  of  the  plaintiflf  in  respect  of  his  ofiice  as 
a  consulting  engineer  for  that  company,  probably  by  way  of 
specifications,  inspection  of  machinery,  approval  of  it,  and  so  on. 
Then  we  come  to  the  letter  of  the  7th  July  1905,  which  the 
defendant  addressed  to  the  plaintiff  in  Chicago.  The  plaintiff 
received  that  letter  some  time  in  August,  because  in  another 
letter  the  defendant,  after  discussing  the  question  of  machinery 
with  the  plaintifi*,  asks  him  by  return  of  post  to  write  very 
fully  on  the  question  of  power  plant  for  the  Melbourne  rink, 
and  to  give  any  hints  which  would  be  of  use  in  quoting  for 
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tender.      In   reply   there   is   written   a  letter  which   we  find  H.  C.  oi  A. 
embodied  in  a  letter  of  the  29th  September   1906  from  the        ^^^' 
defendant  to  C!ooke  the  plaintiff's  manager  in  Sydney.     A  com-       ^^u^ 
parison  leaves  no  doubt  whatever  on  the  mind  that  the  plain-  macDonald 

tiff  writing  the  letter  there  quoted  to  Mr.  Reid  is  answering       

the  letter  of  the  7th  July.     That  letter  of  the  7th  July  contains 
a  list  of  the  intending  shareholders  in  the  Melbourne  enterprise 
so  far  as  the  matter  had  gone,  and  in  it  the  defendant  said : — *'  I 
am  to  be  consulting  engineer  to  the  company  and  am  to  draw  out 
the  specifications  upon  which  tenders  wiU  be  called,  and  will  also 
have  to  supervise  the  erection  and  fitting  up  of  the  plant.    I  am 
assured  by  the  members  of  the  committee  that  every  preference 
will  be  given  to  your  tender."    It  is  clear  upon  that  letter  that  the 
plaintiff  is  again  warned  that  the  defendant  is  to  be  the  consult- 
ing engineer  for  the  company,  and  is  to  draw  out  the  specifications 
on  which  tenders  are  to  be  called,  and  will  also  have  to  supervise 
the  erection  and  fitting  up  of  the  plant     That  is  work  which  was 
not  comprehended  in  the  agency  which  the  defendant  held  for 
the  plaintiff  at  that  time,  but  is  perfectly  distinct  work.     There 
the  plaintiff  is  distinctly  put  upon  his  guard,  and  has  an  oppor- 
tunity given  him  to  object  if  he  wishes  to  object,  because  he  is  told 
a  second  time  that  the  defendant  is  to  be  the  consulting  engineer 
of  this  company.     The  matter  of  the  consulting  engineer  to  the 
company  formed  in  Melbourne  was  so  distinct  from  the  fiduciary 
relationship  that  existed  between  the  plaintiff  and  defendant  that 
there  was  no  necessity  for  any  secrecy  about  it,  and  it  did  not 
matter  whether  any  arrangement,  made  by  the  defendant  for  his 
own  profit,  with  regard  to  that  matter  was  kept  from  the  plain- 
tiff or  not. 

The  next  letter  is  of  31st  July  in  the  same  year,  and  is  from 
the  defendant  to  the  directors  of  the  Melbourne  company,  called 
the  Melbourne  Ice  Skating  and  Refrigerating  Company.  In  it 
the  defendant  made  a  proposal,  or  at  any  rate,  reduced  to  writing 
the  arrangement,  whichever  it  be,  which  is  the  subject  of  com- 
plaint in  this  case.  [His  Honor  read  the  letter  which  is  set  out 
in  the  judgment  of  OriffUh  C.J.  and  continued].  A  letter  which 
at  any  rate  goes  to  show  this,  that  if  it  represents — and  we 
have  no  reason  to  say  it  does  not  show — the  nature  of  the  trans- 
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H.  C.  or  A.  action,  the  business  which  is  bom  of  that  transaction  is  not  & 
necessary  part,  nor  is  it  within  the  scope,  of  the  general  manager- 

Reid       ship  ^^  ^^6  plaintiffs  business,  especially  the  business  in  Adelaide, 
MaoI^nald  ^'^i^'*  i®  ^h®  subject  of  the  relation  of  master  and  servant  between 

them.     Then  I  find  a  letter  from  the  plaintiffs  representative, 

Anderson,  to  the  defendant,  on  the  9th  October  1905,  and  he  says 
this  in  it,  speaking  of  the  Melbourne  ice  skating  rink  transaction : 
— "  Mr.  Cooke  further  adds  that  we  must  be  represented  " — that  is, 
represented  on  the  delivery  of  tenders — "  and  cannot  of  courae 
expect  Mr.  Reid  in  his  position  to  advocate  or  represent  any 
machine/'  Mr.  Reid  in  writing  to  Mr.  Anderson  in  answer  to 
that  letter  on  the  following  day  says: — ^"Tenders  close  at  11 
o'clock,  but  it  has  been  practically  arranged  that  no  announce- 
ment will  then  be  made  of  the  result  but  they  will  be  referred  to 
myself  for  consideration  and  report"  The  fact  that  the  tenders 
would  have  to  be  referred  to  him  for  consideration  and  report 
shows  that  he  was  not  acting  in  any  sense  in  an  interest  which 
would  be  classed  as  within  the  fiduciary  relationship  between  him 
and  the  plaintifi*.  The  letter  goes  on : — "  I  quite  agree  with 
what  Mr.  Cooke  says  that  Mr.  MacDonald  should  be  represented 
thereat,  as  I  shall,  of  course,  be  representing  the  company."  That 
is  to  say,  he  would  not  be  representing  Mr.  MacDonald  but  the 
company  of  which  he  was  to  be  the  consulting  engineer. 

Then  comes  an  important  document,  viz.,  the  contract  between 
MacDonald  and  the  company  itself.  That  is  the  contract  after 
the  acceptance  of  the  tender  for  the  supply  and  erection  of  the 
machinery  for  the  skating  rink,  which  throughout  seems  to  have 
been — at  any  rate  till  some  time  in  August  last  year — the  sole 
concern  of  the  plaintiff.  The  contract  is  to  be  carried  out  to  the 
entire  satisfaction  of  the  company's  engineer  or  any  one  the 
directors  may  appoint  for  the  pui-pose.  The  erection  is  to  be 
under  the  direction  of  H.  Newman  Reid.  The  material  is  to  be 
supplied  and  the  work  to  be  executed  in  a  workmanlike  manner 
to  the  entire  satisfaction  of  the  engineer.  I  need  not  make  any 
further  reference  to  this  contract.  It  teems  with  references  to  the 
supervision  and  the  effective  supervision  of  the  engineer  in  the 
interest  of  the  Melbourne  Ice  Skating  and  Refrigerating  Co,  as 
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an  adverse  interest  to  that  of  the  plaintiff  in  the  very  transaction   H-  C-  ^'  -^• 
in  respect  of  which  the  plaintiff  now  claims  the  benefit.                         ^^^ 
It  was  my  intention  to  refer  to  some  more  documents  in  the       reid 
case  especially  to  elucidate  the  nature  of  the  Melbourne  transac-  macDonald. 
tion  by  reference  to  what  had  previously  taken  place  in  Adelaide,       

Burton  J. 

but,  taken  in  connection  with  what  His  Honor  the  Chief  Justice 
has  already  said  before  me,  the  documents  I  have  quoted  from 
now  will  show  pretty  clearly  what  was  the  nature  of  the  transac- 
tion upon  which  this  claim  is  founded.  In  the  first  place  as  to 
the  agreement  between  the  parties,  there  is  in  it  a  covenant  that 
the  defendant  shall,  upon  the  faithful  carrying  out  by  the  plaintiff 
of  his  part  of  the  agreement,  "  zealously,  faithfully  and  skilfully 
devote  his  whole  time  and  ability  to  the  efiicient  carrying  out  of 
his  duties  as  general  manager,"  for  the  plaintiff  for  the  term  of 
three  years.  It  is  said  that,  because  of  the  existence  of  that 
dause,  the  defendant  was  bound  to  bring  into  account  any  profits 
he  might  make  in  any  part  of  the  time  during  the  currency  of 
those  three  years  in  any  business  he  might  undertake.  Upon 
that  point  I  refer  to  the  case  of  Dean  v.  MacDowell  (1).  I  read 
from  the  headnote. 

There  ''the  plaintiffs  and  defendant,  being  partners  as  salt 
merchants  and  brokers,  mutually  covenanted  by  the  partnership 
articles  to  diligently  employ  themselves  in  the  partnership  busi- 
ness, and  *  not  to  engage,  directly  or  indirectly,  in  any  business 
except  upon  the  account  and  for  the  benefit  of  the  partnership/ 
After  the  expiration  of  the  partnership  by  effluxion  of  time,  the  . 
plaintiffs  discovered  that  during  the  partnership  the  defendant 
had  been  engaged  in  another  business  as  a  salt  manufacturer  in 
which  he  had  made  profits.  A  bill  filed  by  the  plaintiffs  to  compel 
the  defendant  to  account  to  the  partnership  for  such  profits  was 
dismissed  without  costs ;  and  an  action  by  the  plaintiffs  claiming 
that  the  defendant's  interest  in  the  other  business  formed  part  of 
the  partnership  assets  was  dismissed  with  costs."  It  was  pointed 
out  in  the  judgments  of  the  Court  that  whatever  remedy  the 
plaintiff  had  was  not  by  way  of  an  action  for  an  account  of  the 
profits  made  by  the  defendant,  but  that  their  proper  remedy  was  an 
action  for  damages  for  breach  of  the  covenant.    The  covenant  in 

(])  8  Ch.  D.,  345. 
VOL.  IV.  102 


V. 

MacDonald. 
Barton  J, 
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H.  C.  OF  A.  that  case  was  the  same  as  in  thia  James  LJ.  said  (1)  :— 
1907.  a  g^^  here,  what  has  been  done  is  this  :  The  defendant  has  not 
I(E,i>  entered  into  any  business  in  any  way  analogous  to  or  connected 
with  the  business  of  the  firm,  except  in  a  very  trifling  manner. 
The  business  of  the  firm  was  to  deal  as  merchants  and  brokers, 
selling  on  commission  the  produce  of  salt  worka  The  business 
which  the  defendant  has  entered  into  was  that  of  manufacturing 
the  salt,  which  was  to  be  the  subject-matter  of  the  trade  of  the 
first  firm.  If  in  that  he  had  in  any  way  deprived  the  firm  of  any 
profits  they  otherwise  would  have  made — if  by  his  joining  in  the 
partnership  for  the  manufacture  he  had  diverted  the  goods  from 
the  firm  in  which  he  was  a  partner  to  some  other  firm,  I  can  see 
that  that  would  be  a  breach  of  his  duty,  but  it  is  not  pretended 
or  alleged  that  any  alteration  took  place  in  the  business  of  the 
firm  by  reason  of  his  having  become  a  shareholder  in  the  other 
businesa  It  is  not  pretended  that  there  was  any  alteration  in  the 
commission  or  anything  else.  Everything  remained  exactly  as  it 
was,  so  that  it  cannot  be  suggested  that  there  was  a  farthings 
worth  of  actual  damage  done  to  the  original  firm  by  reason  of  his 
having  become  a  shareholder  or  partner  in  the  works  which  pro- 
duced the  thing  in  wliicli  the  firm  traded.  Under  these  drcmn- 
stances,  it  seems  to  me  that  we  cannot  say  his  profit  from  the  new 
business  was  a  benefit  arising  out  of  his  partnership  with  the 
plaintiffa  It  was  not  a  benefit  derived  from  his  connection  with 
the  partnership,  or  a  benefit  in  respect  of  which  he  was  in  a 
fiduciary  relation  to  the  partnership.  His  relation  to  the  partner- 
ship in  this  respect  was  the  same  as  an  ordinary  covenantor  to  a 
covenantee  in  respect  of  any  other  covenant  which  is  broken. 
It  was  a  covenant  by  a  partner  with  a  co-partner,  a  covenaat 
that  he  would  not  do  something  which  might  result  in  damage. 
But  it  was  not  a  covenant,  in  my  view,  which  was  in  any  way 
connected  with  the  fiduciary  relations  between  the  partiea  That 
being  so,  it  seems  to  me  that  the  Master  of  the  Rolls  was  right 
in  saying  that  you  cannot  extend  the  cases  with  regard  to  a  share 
in  the  profits  to  a  case  in  which  a.s  between  the  parties  there  really 
was  nothing  but  a  breach  of  covenant,  which  in  truth  did  not 
result,  and  could  not  have  resulted,  in  the  slightest  loss  to  the 

(1)  8Ch.  D.,  345,  at  p.  351. 
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partnership,  unless  it  could  have  been  shown  that  it  led  to  the   ^-  C.  o»  A. 

1907 

covenantor  neglecting  the  business  of  the  partnership,  and  devot- 
ing himself  to  the  other  business,  and  diverting  his  time  and        rkid 
attention  from  the  business  to  which  it  was  his  duty  to  attend.  ^^  McDonald. 

That  would  have  been  a  matter  for  an  action  for  damages  if  it       

could  have  been  alleged  or  shown  here."  As  to  the  classification 
of  cases  of  this  nature  there  is  a  very  clear  passage  in  the  judg- 
ment of  Tliesiger  L.J.  (1),  which  is  as  follows  : — "  Several  cases 
were  cited  by  Mr.  Chitty,  and  the  principles  which  are  to  be 
collected  from  those  cases  seem  to  resolve  themselves  into  three, 
which  have  been  correctly  stated^  by  Mr.  Justice  Liudley  in  his 
book  on  Partnership.  The  first  of  those  principles  is  that  a 
partner"  (and  I  may  place  an  agent  in  the  same  position  as  a 
partner  because  undoubtedly  the  same  principles  apply)  "  shall 
not  derive  any  exclusive  advantage  by  the  employment  of  the 
partnership  property.  That  principle  has  been  illustrated  in 
two  cases  which  have  been  cited.  The  first  is  the  case  of 
Biirtiyii  V.  Wookey  (2),  where  mineral  ore  was  obtained  by  one  . 
of  the  partners  by  means  of  the  sale  of  partnership  goods. 
The  second  of  those  cases  is  the  case  of  Gardner  v,  M'Cntcheon 
(3),  where,  two  persons  being  part  owners  of  a  ship  which  was 
being  employed  in  trading  for  the  common  benefit  of  the  part 
owners,  one  of  these  part  owners  used  that  ship  for  the  pur- 
pose of  a  private  trading  of  his  own,  and  it  was  held  that 
the  other  part  owner  was  entitled  to  follow  the  profits  thereby 
made.  The  second  principle  which  is  to  be  collected  from  the 
cases  is,  that  a  partner  is  not  to  derive  any  exclusive  advantage 
by  engaging  in  transactions  in  rivalry  with  the  firm.  That 
principle  is  illustrated  by  the  case  of  Soinerville  v.  Mackay  (4), 
if  that  case  is  to  be  treated  as  a  decision  at  all  upon  the  point. 
There,  the  partnership  being  mainly  founded  for  the  purpose  of 
supplying  goods  in  Rvssia  to  a  firm  of  A^ideraon  &  Co.,  the 
defendant  himself  had  during  the  period  of  the  partnership  been 
supplying  goods  of  the  same  character  to  that  same  firm.  Another 
case  to  the  same  effect  was  the  case  of  Lock  v.  Lynam  (5),  decided 

(1)  8  Ch.  D.,  345,  at  p.  355.  (4)  16  Ves.,  382. 

(2)  6  Madd.,  367.  (5)  4  Ir.  Ch.  Rep..  188. 

(3)  4Beav.,  534. 
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H.  C.  or  A.  by  the  Irish  Lord  Chancellor,  in  which,  the  partnership  being  for 

^^^'        the  purpose  of  supplying  meat  to  the  Government,  one  of  the 

Rkid        partners  had  been  engaged  with  other  persons  in  the  supply  of 

M    l^v        nieat  to  that  same  Government.     The  third  principle  which  is  to 

be  collected  from  the  cases  is,  that  a  partner  is  not  allowed  iii 

transacting  the  partnership  affairs  to  carry  on  for  his  own  sole 
benefit  any  separate  tiude  or  business  which,  were  it  not  for  his 
connection  with  the  partnership,  he  would  not  have  been  in 
a  position  to  carry  on.  That  has  been  illustrated  by  those  cases 
to  which  Mr.  Chitty  referred  of  a  partner  obtaining  behind 
the  back  of  another  partner  a  renewed  lease  of  the  premises 
upon  which  the  partnership  busincvss  is  carried  on,  and  in 
which  it  has  been  held  that  on  the  dissolution  of  the  partner- 
ship the  partnership  is  entitled  to  that  renewed  lease  as  part  of 
the  assets  of  the  firm.  Similar  to  these  cases  is  that  of  Rnsaell 
V.  Aivstwich  (1),  which  was  a  case  of  a  partnership  where  two 
persons  having  joined  in  business  as  carriers  under  a  contract 
with  the  Mint  to  carry  bullion  between  London  and  Falmouth, 
one  of  the  partners,  by  virtue  of  his  position  as  contractor, 
obtained  a  further  contract  in  his  own  name  for  carrying  silver 
for  the  Mint  by  another  route.  Now,  it  seems  to  me  that  those 
principles  do  not  in  any  way  apply  here.  First,  there  has  not 
been  any  advantage  obtained  by  the  employment  of  partnership 
property.  Secondly,  it  is  not  disputed  that  the  transactions  with 
the  other  firm  were  transactions  which  were  in  no  way  in  rivaln* 
with  the  partnership  to  which  the  plaintiffs  belonged ;  and, 
thirdly,  it  cannot,  as  it  appears  to  me,  be  reasonably  argued  that 
the  contract  of  partnership  with  Ashton  &  Sons  was  obtained  by 
virtue  of,  or  was  in  any  way  a  consequence  from,  the  pai-tnership 
which  existed  between  the  plaintiffs  and  the  defendant  If  we 
were  in  the  present  case  to  extend  the  principles  beyond  those 
which  have  been  established  by  previous  cases,  there  is  no  reaflon 
why  the  plaintiffs  should  not  have  sought  to  have  recovered  the 
profits  of  any  business  in  which  the  defendant  might  have 
engaged,  although  that  business  might  have  been  entirely  uncon- 
nected with  the  subject-matter  of  the  business  of  the  partnership." 
Now  there  is  not  a  word  in  that  last  passage  that  does  not  apply 

(1)  1  Sim.,  52. 
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here,  nor  has  there  been  a  case  since  that  of  Dean  v.  MacDowdl  ^-  ^*  ^'  ^ 
(1),  that  I  have  seen,  which  in  the  least  throws  any  doubt  upon 
the  principles  laid  down  by  Thesiger  L.J.  Rbid 

That  case  was  explained  and  followed  in  the  case  of  Aas  v.  macDonald. 

Benha/m  (2),  where  Kay  L. J.  said : — "  The  case  seems  to  me  to       

be  covered  by  that  which  detei*mhred  that  the  profits  of  a  different 
business,  though  in  the  same  article — salt — to  which  the  business 
of  the  firm  related  could  not  be  claimed  by  co-partners,  even 
where  the  partner  who  had  embarked  in  such  business  infringed 
in  doing  so  a  provision  in  the  articles  by  which  he  was  bound  to 
give  his  whole  time  and  attention  to  the  concern  of  the  partner- 
ship, and  not  to  engage  in  any  other  business." 

That  line  of  cases  is  followed  by  Trimble  v.  Ocldberg  (3),  to 
which  the  learned  Chief  Justice  has  referred.     There,  as  appears 
from  the  headnote,  '*  the  respondent  and  the  two  appellants,  under 
a  partnership  arrangement  in  1902,  bought  with  a  view  to  re-sale 
the  properties  of  H.,  consisting  of  stands  or  plots  of  land  laid  off 
for  building,  and  of  shares  in  a  company  entitled  to  other  stands 
in  the  same  locality.     The  appellants,  apart  from  the  respondent, 
purchased  the  company's  other  stands  and  made  profits.     In  a 
suit  by  the  respondent  for  an  account  thereof  the  Court  below 
held  that,  though  the  stands  so  purchased  were  not  within  the 
scope  of  the  partnership  of  1902,  they  were  connected  with  it 
indirectly ;  that  the  purchase  thereof  by  the  appellants  was  secret 
and  injurious  to  the  common  interest," — which  is  very  much  the 
same  argument  as  was  used  by  the  appellant  here — "  and  that 
the  respondent  was  entitled  to  share  in  the  benefit  thereof.     Ueld^ 
reversing  this  decree,  that  it  could  not  be  supported  on  authority 
or  on  any  recognized  equity."     Loixl  Macruxghten  in  delivering 
the  judgment  of  the  Judicial  Committee  said  (4) : — "  The  Court  of 
Appeal "  (the  Supreme  Court  of  the  Transvaal)  "  appears  to  have 
regarded  the  purchase  in  question,  though  not  expressly  prohibited 
by  the  partnership  articles,  as  a  breach  of  good  faith  and  conse* 
quently  as  a  violation  of  the  fundamental  condition  of  the  part- 
nership.    Suppose  it  had  been  forbidden  in  express  terms,  what 
would  have  been  the  result  ?     The  other  partner  or  partners 

(1)  8  Ch.  D.,  345.  (3)  (1906)  AC,  494. 

(2)  (1891)  2  Ch.,  244,  at  p.  261.  (4)  (1906)  AC,  494,  at  p.  600. 
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H.  C.  or  A.  discovering  the  breach  of  contract  might  have  claimed  immediate 
1907.  dissolution,  or  even  damages,  on  proof  of  actual  loss  to  the  part- 
RsiD        nership.     But  a  claim  to  share  in  the  profits  of  the  forbidden 

MagDonai  n  P^rcJ^^^se  would  not  have  been  warranted  by  principle  or  precedent 
And  here  there  was  no  loss  to  the  partnership ;  only  a  disappoint- 
ment to  the  partner  left  out  in  tlie  cold.  The  purchase  apparently 
was  an  advantage  to  the  partnership."  He  further  8ays(l): — 
'*  It  seems  to  their  Lordships  that  the  decision  of  the  Supreme 
Court  of  the  Transvaal  in  the  present  case  cannot  stand  with  the 
decision  in  Cassela  v.  Steivart  (2).  There  was  at  least  as  close  a 
connection  between  the  partnership  and  the  partner's  purchase  in 
that  case  as  there  is  in  this.  In  their  Lordships'  opinion  the 
order  under  appeal  cannot  be  supported  on  authority  or  on  any 
recognized  doctrine  of  equity." 

Very  different  from  that  class  of  cases  is  such  a  case  as  CUgg 
v.  Clegg  (3).  Such  a  case  has  no  application  here.  The  Vice- 
Chancellor  in  delivering  judgment  said  (4)  : — **  Therefore,  in 
disposing  of  this  question,  I  am  without  the  assistance  of  any 
authority  whatever.  It  seems  to  me  that,  in  the  absence  of 
authority,  I  am  bound  to  decide  it  upon  the  principle  that  what 
is  done  by  the  tenant  of  two  persons  who  have  a  joint  interest  in 
property,  with  a  view  to  the  benefit  of  both,  although  done  on 
the  property  of  one,  does  not  leave  in  that  one  any  exclusive 
right  to  the  use  of  it  for  his  own  benefit,  so  as  not  to  entitle  the 
person  who  bore  his  share  of  the  burden  to  his  share  of  the 
benefit  of  the  use  of  the  work  thus  constructed,  to  whatever 
purpose  of  advantage  it  may  be  used."  That  is  not  a  principle 
upon  which  such  a  case  as  the  present  is  to  be  decided. 

I  am  of  opinion  that  the  transaction  which  resulted  in  the 
defendant  s  appointment  as  consulting  engineer  to  this  company, 
and  his  receipt  of  the  2,000  shares,  was  not  a  transaction  in 
respect  of  which  he  could  ever  be  called  upon  to  account  to  his 
employer,  Mr.  MacDonald.  That  transaction  was  so  severable 
and  distinct  in  its  essence  from  the  scope  of  the  agreement  of 
hire  by  which  he  was  bound  to  the  plaintiff,  that,  while  he  might 
have  been  accountable  in  an  action  for   breach  of  covenant  in 

(1)  (1906)  A.C.,  494,  at  p.  5U3.  (3)  3  Gif.,  322. 

(2)  6  App.  Cas.,  64.  (4)  3  Gif.,  322,  at  p.  335. 
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respect  of  the  clause  in  the  agreement  to  which  I  have  referred —   H.  C.  of  a. 
which  is  not  the  question  before  us  now — he  certainly  was  not,  '* 

within   the   principles  which  regulate  the  fiduciary  relation  of       r^id 
roaster  and  servant  or  principal  and  agent,  to  be  called  upon  to  j^£^^,]^y 

account  to  his  employer  in  respect  of  the  receipt  of  these  shares.       

I  have  said  that,  in  one  aspect,  the  understanding  in  ordinary 
language  of  the  documents  which  are  the  turning  point  of  this 
case  establishes  a  relationship  of  a  fiduciary  character,  but  not 
in  respect  of  the  transaction  with  the  Melbourne  Ice  Skating  and 
Refrigerating  Company.     That  is  a  distinct  transaction.      There 
was,  however,  one  way  in  which  it  could  have  been  a  transaction 
not  distinct,  and  that  was  by  accepting  the  plaintiff's  interpreta- 
tion of  the  writings,  but  that  interpretation  could  not  be  made 
good  and  consistent  without  attributing  to  the  parties  an  intention 
effectuated   in   the   correspondence  of   entirely  disguising  the 
character  of  the  transaction  between  them  and  holding  it  forward 
as  a  blind  for  the  deception  of  others,  and  particularly  the  Mel- 
bourne Ice  Skating  and  Refrigerating  Co.     I  refuse  to  consider 
it  in  that  light  because  I  see  no  reason  why  the  documents  should 
not  be  understood  in  their  ordinary  sense.     But  it  seems  to  me 
that,  if  the  plaintiff's  construction  of  the  documents  were  accepted, 
he  would  simply  be  out  of  the  frying  pan  into  the  fire,  because 
he  would  find  himself  in  conflict  with  the  principle  ex  turpi 
caued  non  oritur  actio.     I  will  make  a  reference  to  the  case  of 
Gedge  v.  Royal  Exclia/iige  AaaiiraTice  Corporation  (1),  in  which 
case  it  was  held  that  it  made  no  difference  that  the  taint  in  the 
transaction   was   not   pleaded   by  the  defendant.     Kennedy  J. 
aaid : — "  This  policy,  then,  being  an  illegal  instrument — an  assur- 
ance which,  in  the  language  of  Orove  J.  in  Allkins  v.  Jupe  (2), 
is  contrary  to  the  direction  of  the  Statute,  and  so  unlawful  in  all 
its  incidents  that  the  law  will  not  countenance  any  part  of  it — I 
cannot  give  judgment  upon  it  in  favour  of  the  plaintiffs.     Their 
counsel  argued   that    the    illegality   was  not   pleaded   by   the 
defendants  ;  in  my  opinion  that  makes  no  difference.     *  Ex  tv/rpi 
cauad  non  oritv/r  a^ctio.     This  old  and  well-known  legal  maxim 
is  founded  in  good  sense  and  expresses  a  clear  and  well-recognized 
legal  principle,  which  is  not  confined  to  indictable  offences.     No 

(1)  (1900)  2  Q.B.,  214,  at  p.  220.  (2)  2  C.P.D.,  376. 
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H.  C.  OF  A.  Court  ought  to  enforce  an  illegal  contract  or  allow  itself  to  be 

1007 

^^\       made  the  instrument  of  enforcing  obligations  alleged  to  arise  out 

rkid        of  a  contract  or  transaction  which  is   illegal,   if  the  illegality 

MaoI^nald  ^®  ^"^y  brought  to  the  notice  of  the  Court,  and  if  the  person 

invoking  the  aid   of   the   Court   is   himself  implicated  in  the 

illegality.  It  matters  not  whether  the  defendant  has  pleaded 
the-  illegality  or  whether  he  has  not.  If  the  evidence  adduced 
by  the  plaintiff  proves  the  illegality,  the  Court  ought  not  to 
assist  him':  per  lAndley  L.J.  in  Scott  v.  B^Hywn,  Doering, 
McNah  <kCo,(\).  *  If,*  said  Lord  Mansfield  in  his  judgment  in 
Hdman  v.  Joh/ii8on  (2)  (which  Livdley  L.J.  refers  to  as  an 
authority  immediately  after  the  passage  I  have  just  quoted), 
'  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  ex  turpi  causd  or  the  transgression  of  a  positive 
law  of  this  country,  there  the  Court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  Court  goes ;  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.'  "  If  then  the  construction,  to  which  at  one  time 
plaintiff's  counsel  seemed  to  lean,  were  adopted,  the  plaintiff  would 
be  brought  within  the  grasp  of  that  principle,  which  would  be 
fatal,  but,  if  he  rests  in  preference,  as  I  suppose  he  does,  on  the 
ordinary  interpretation  of  the  documents,  he  is  equally  out  of 
Court,  because  in  respect  of  this  transaction  the  fiduciary  relation 
between  the  defendant  and  the  plaintiff  did  not  impose  on  the 
defendant  an  obligation  to  account  to  the  plaintiff.  I  think 
therefore  that  this  appeal  ought  to  be  allowed. 

O'Connor  J.  read  the  following  judgment.  The  two  thousand 
shares  in  respect  of  which  the  plaintiff  makes  his  claim  are  tiie 
remuneration  fixed  between  the  defendant  and  the  directors  of 
the  Melboui*ne  Ice  Skating  and  Refrigerating  Company  in  the 
agreement  of  the  31st  July  1905.  That  document  clearly  and 
definitely  sets  out  the  services  by  which  the  remuneration  is  to  be 
earned.  The  defendant  is  to  supply  plans  and  specifications  of 
the  machinery  required  and  to  personally  supervise  the  erection 
of  such  machinery  as  may  be  ordered  by  the  directora  The  plain- 
tiff's claim  concerns  those  services  and  no  other,  and  the  question 

(I)  (1802)  2  Q.B„  724.  (2)  Cowp.,  341. 
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for  determination  is  whether  the  defendant  in  performing  those   ^-  ^'  ^'  ^ 
services  must  be  regarded  as  an  agent  of  the  plaintiff  earning  a       ^^^ 
secret  remuneration,  and  as  trustee  for  the  plaintiff  in  respect  of       Rmo 
the  remuneration  earned.     There  is  no  doubt  about  the  general  macDonald. 
principle  of  law  applicable.     It  is  concisely  stated  in  Leivin  mi       

«  ,        ,  \.  "  O'Connor  J. 

Trusts,  11th  ed.,  p.  196:— 

"  A  constructive  trust  is  raised  by  a  Court  of  Equity,  wherever 
a  person,  clothed  with  a  fiduciary  character,  gains  some  pe^^aonal 
advantage  by  availing  himself  of  his  situation  as  trustee ;  for  as 
it  is  impossible  that  a  trustee  should  be  allowed  to  make  a  profit 
by  his  office,  it  follows  that  so  soon  as  the  advantage  in  question 
is  shown  to  have  been  acquired  through  the  medium  of  a  trust, 
the  trustee,  however  good  a  legal  title  he  may  have,  will  be 
decreed  in  equity  to  hold  for  the  benefit  of  his  cestui  que  trust" 

That  doctrine,  being  based  upon  the  general  principle  that  no 
one  who  has  a  duty  to  perform  shall  place  himself  in  a  situation 
in  which  his  interest  conflicts  with  his  duty,  applies  equally,  as 
Lord  Hardwicke  L.C.  points  out  in  Morret  v.  Paske  (1),  to  the 
relation  of  principal  and  agent.  The  commonest  illustration  of  its 
application  in  the  law  of  principal  and  agent  is  to  the  relation  of 
partners  inter  se,  many  instances  of  which  were  cited  in  argument. 
The  real  difficulty  in  this,  as  in  mast  cases,  is  in  the  application  of 
the  general  principle  to  the  facts  of  the  case.  From  that  point  of 
view  much  assistance  is  to  be  derived  from  two  of  the  cases  cited. 
Dean  v.  MacDowell  (2),  and  Aas  v.  Benham  (3),  which  explains  and 
follows  it — both  cases  tuniing  on  the  application  of  the  principle 
to  the  transactions  of  partners.  Lord  Lindley,  in  his  judgment  in 
the  latter  case,  deals  with  the  principle  in  an  aspect  which  arises 
here.  He  says : — "  As  regards  the  use  by  a  partner  of  informa- 
tion obtained  by  him  in  the  course  of  the  transaction  of  partner- 
ship business,  or  by  reason  of  his  connection  with  the  firm,  the 
principle  is  that  if  he  avails  himself  of  it  for  any  pui-pose  which 
is  within  the  scope  of  the  partnership  business,  or  of  any  com- 
peting business,  the  profits  of  which  belong  to  the  firm,  he  must 
account  to  the  firm  for  any  benefits  which  he  may  have  derived 
from  such  information,  but  there  is  no  principle  or  authority 

(I)  2  Atk.,  52.  (2)  8  Ch.D.,  345. 

(3)  (1891)  2  Ch.,  244,  at  p.  255. 
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H.  C.  or  A.  which  entitles  a  firm  to  benefits  derived  by  a  partner  frma  the 
^___^  use  of  information  for  purposes  which  are  wholly  without  the 
Rbid        scope  of  the  firm's  business,  nor  does  the  language  of  Lord  Justice 

MaoDonald  ^^^^  ^^  Dean  v.  MacDowM  (1),  warrant  any  such  notion.    By 

'  information  which  the   partnership   is   entitled   to '   is  meant 

information  which  can  be  used  for  the  purposes  of  the  partner- 
ship. It  is  not  the  source  of  the  information,  but  the  use  to 
which  it  is  applied,  which  is  important  in  such  matters.  To  hold 
that  a  partner  can  never  derive  any  personal  benefit  from  infor- 
mation which  he  obtains  as  a  partner  would  be  manifestly  absurd." 
That  passage  explains  the  sense  in  which  we  must  read  the 
statement  of  the  principle  laid  down  by  Lord  Justice  Theeiger  in 
Dean  v.  MacDowdL  (2)  in  which  he  says : — *'  The  third  principle 
which  is  to  be  collected  from  these  cases  is,  that  a  partner  is  not 
allowed  in  transacting  the  partnership  affairs  to  carry  on  for  his 
own  sole  benefit  any  separate  trade  or  business  which,  were  it  not 
for  his  connection  with  the  partnership,  he  would  not  have  been 
in  a  position  to  carry  on." 

No  doubt  the  defendant  required  in  the  plaintifTs  service  the 
knowledge,  experience,  and  skill,  which  gained  for  the  defendant 
the  position  of  constructing  and  supervising  engineer  to  the 
Melbourne  Rink  Company,  and,  probably,  but  for  his  connection 
with  the  service,  he  would  not  have  been  brought  into  the  business 
relationship  with  that  company  which  resulted  in  his  appointment 
But  the  question,  as  Lord  lAndLey  points  out,  is  to  what  use  has 
the  knowledge,  skill  and  business  connection  been  put — has  it 
been  put  to  some  use  connected  with  the  plaintifi*'s  business,  or 
with  any  duty  which  the  defendant  owed  to  the  plaintiff  in 
relation  to  that  business  ?  Fortunately  the  documents  in  evidence 
in  this  case  put  the  answer  to  that  question  beyond  doubt.  The 
terms  of  the  agreement  of  the  Slst  July  1905  to  which  I  have 
referred  plainly  mark  out  the  duties  for  which  the  remuneration 
was  paid.  Another  document,  the  contract  between  the  plaintiff 
and  the  Melbourne  Rink  Company,  dated  the  8th  November  1905, 
for  the  supply  and  erection  of  the  machinery,  makes  it  plain  to 
whom  the  defendant  owes  duty  as  executing  and  supervising 
engineer  for  the  Rink  Company.     That  document  provides  that 

(1)  aCh   D.,  345.  (2)  8  Ch.  D.,  34o,  at  p.  356. 


4  C.L.R.]  OF  AUSTRALIA.  1603 

the  contract  is  to  be  carried  out  to  the  entire  satisfaction  of  the    W-  ^-  ^^  A. 
company's  engineer,  that  is,  the  defendant.     The  plaintiff  at  the  '' 

engineers  request  is  bound  to  remove  and  replace  inferior  work        rmd 
or  material,  and  the  engineer  is  made  the  sole  judge  in  such  i^koi>^j^ald 

matters  and  in  all  that  concerns  the  management  of  the  contract,       

and  the  contract  is  to  be  carried  out  by  the  plaintiff  under  his 
direction  and  supervision.  Payments  in  respect  of  the  contract 
can  be  made  only  on  the  certificate  of  the  engineer,  and  final 
payment  can  be  made  only  on  the  engineer's  certificate  that  the 
contract  has  been  performed  to  his  satisfaction. 

Respondent's  counsel  made  a  strenuous  endeavour  to  prove  that 
the  defendant,  in  carrying  out  these  duties,  was  in  some  sense  the 
servant  and  agent  of  the  plaintiff  as  well  as  of  the  company.  But 
I  am  at  a  loss  to  understand  how  the  defendant  could  carry  out  his 
service  honestly  in  any  other  way  than  as  the  servant  and  agent 
of  the  Rink  Company,  owing  to  them,  and  to  them  only,  the  duty 
of  having  the  contract  carried  out  in  their  interest.  There  is 
only  one  way  in  which  in  the  course  of  that  employment  the 
defendant  could  render  the  plaintiff  services,  that  is  by  dishonesty 
to  the  company.  I  decline  to  listen  to  the  suggestion  that  it  was 
contemplated  by  either  the  plaintiff  or  the  defendant  that  such  a 
fraudulent  use  should  be  made  of  the  defendant's  opportunities. 
No  party  could  be  permitted  in  a  Court  of  Justice  to  found  his 
claim  on  such  a  ground,  nor  has  there  been  throughout  the  case  a 
hint  of  an  imputation  of  any  dishonesty  in  fact  in  the  carrying 
out  of  the  plaintiff's  contract. 

In  my  opinion,  therefore,  the  documents  in  the  case  conclusively 
negative  the  claim  that  the  duties,  in  the  performance  of  which 
the  defendant  earned  the  remuneration  in  question,  were  in  any 
sense  carried  out  by  the  defendant  as  the  plaintiff's  servant  or 
agent. 

Turning  now  to  the  defendant's  duties  as  manager  of  the 
plaintiff's  Adelaide  business,  and  assuming  that  they  covered 
*ny  transactions  in  which  he  might  engage  in  Melbourne  on  the 
plaintiff's  behalf,  let  us  inquire  whether  there  was  or  could  be 
any  connection  between  the  defendant's  duties  in  the  course  of 
his  employment  as  the  plaintiff's  manager  and  his  duties  as  the 
company's  engineer.      His  duties  as  the  plaintiff's  manager  are 
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H.  C.  OF  A.    which  entitles  a  firm  to  benefits  derived  by  a  partner  from  the 

/y_*        use  of  information  for  purposes  which  are  wholly  without  the 

Rbid       scope  of  the  firm's  business,  nor  does  the  language  of  Lord  Justice 

MaoDonald  ^^^^^^  ^^  Bean  v.  MacDowell  (1),  warrant  any  such  notion.    By 

'  information  which  the   partnership   is  entitled   to '   is  meant 

information  which  can  be  used  for  the  purposes  of  the  partner- 
ship. It  is  not  the  source  of  the  information,  but  the  use  to 
which  it  is  applied,  which  is  important  in  such  matters.  To  hold 
that  a  partner  can  never  derive  any  personal  benefit  from  infor- 
mation which  he  obtains  as  a  partner  would  be  manifestly  absurd." 
That  passage  explains  the  sense  in  which  we  must  read  the 
statement  of  the  principle  laid  down  by  Lord  Justice  ThesigeT  in 
Dean  v.  MacDowell  (2)  in  which  he  says : — ^'  The  third  principle 
which  is  to  be  collected  from  these  cases  is,  that  a  partner  is  not 
allowed  in  transacting  the  partnership  affairs  to  carry  on  for  his 
own  sole  benefit  any  separate  trade  or  bwdness  which,  were  it  not 
for  his  connection  with  the  partnership,  he  would  not  have  been 
in  a  position  to  carry  on." 

No  doubt  the  defendant  required  in  the  plaintifTs  service  the 
knowledge,  experience,  and  skill,  which  gained  for  the  defendant 
the  position  of  constructing  and  supervising  engineer  to  the 
Melbourne  Rink  Company,  and,  probably,  but  for  his  connection 
with  the  service,  he  would  not  have  been  brought  into  the  busineas 
relationship  with  that  company  which  resulted  in  his  appointment 
But  the  question,  as  Lord  Lindley  points  out,  is  to  what  use  has 
the  knowledge,  skill  and  business  connection  been  put — has  it 
been  put  to  some  use  connected  with  the  plaintifTs  business,  or 
with  any  duty  which  the  defendant  owed  to  the  plaintiff  in 
relation  to  that  business  ?  Fortunately  the  documents  in  evidence 
in  this  case  put  the  answer  to  that  question  beyond  doubt.  The 
terms  of  the  agreement  of  the  31st  July  1905  to  which  I  have 
referred  plainly  mark  out  the  duties  for  which  the  remuneration 
was  paid.  Another  document,  the  contract  between  the  plaintiff 
and  the  Melbourne  Rink  C!oinpany,  dated  the  8th  November  1906, 
for  the  supply  and  erection  of  the  machinery,  makes  it  plain  to 
whom  the  defendant  owes  duty  as  executing  and  supervising 
engineer  for  the  Rink  Company.     That  document  provides  that 

(1)  aCh    D.,  345.  (2)  8  Ch.  D.,  345,  at  p.  356. 
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the  contract  is  to  be  carried  out  to  the  entire  satisfaction  of  the    H.  C.  of  A. 
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company's  engineer,  that  is,  the  defendant.  The  plaintiff  at  the 
en^neer's  request  is  bound  to  remove  and  replace  inferior  work  rbid 
or  material,  and  the  engineer  is  made  the  sole  judge  in  such  j^jjci^^i^ald. 
matters  and  in  all  that  concerns  the  management  of  the  contract, 
and  the  contract  is  to  be  carried  out  by  the  plaintiff  under  his 
direction  and  supervision.  Payments  in  respect  of  the  contract 
can  be  made  only  on  the  certificate  of  the  engineer,  and  final 
payment  can  be  made  only  on  the  engineer's  certificate  that  the 
contract  has  been  performed  to  his  satisfaction. 

Respondent's  counsel  made  a  strenuous  endeavour  to  prove  that 
the  defendant,  in  carrying  out  these  duties,  was  in  some  sense  the 
servant  and  agent  of  the  plaintiff  as  well  as  of  the  company.  But 
I  am  at  a  loss  to  understand  how  the  defendant  could  carry  out  his 
service  honestly  in  any  other  way  than  as  the  servant  and  agent 
of  the  Rink  Company,  owing  to  them,  and  to  them  only,  the  duty 
of  having  the  contract  carried  out  in  their  interest.  There  is 
only  one  way  in  which  in  the  course  of  that  employment  the 
defendant  could  render  the  plaintiff  services,  that  is  by  dishonesty 
to  the  company.  I  decline  to  listen  to  the  suggestion  that  it  was 
contemplated  by  either  the  plaintiff  or  the  defendant  that  such  a 
fraudulent  use  should  be  made  of  the  defendant  s  opportunities. 
No  party  could  be  permitted  in  a  Court  of  Justice  to  found  his 
claim  on  such  a  ground,  nor  has  there  been  throughout  the  case  a 
hint  of  an  imputation  of  any  dishonesty  in  fact  in  the  carrying 
oat  of  the  plaintiff's  contract. 

In  my  opinion,  therefore,  the  documents  in  the  case  conclusively 
negative  the  claim  that  the  duties,  in  the  performance  of  which 
the  defendant  earned  the  remuneration  in  question,  were  in  any 
sense  carried  out  by  the  defendant  as  the  plaintiff's  servant  or 
agent. 

Turning  now  to  the  defendant's  duties  as  manager  of  the 
plaintiff's  Adelaide  business,  and  assuming  that  they  covered 
any  transactions  in  which  he  might  engage  in  Melbourne  on  the 
plaintiff's  behalf,  let  us  inquire  whether  there  was  or  could  be 
any  connection  between  the  defendant's  duties  in  the  course  of 
his  employment  as  the  plaintiff's  manager  and  his  duties  as  the 
company's  engineer.      His  duties  as  the  plaintiffs  manager  are 
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H.  C.  OF  A.       Isaacs  J.  read  the  following  judgment.      In  my  opinion  this 
^_^       appeal  must  succeed,  and  out  of  respect  to  the  learned  Chief 
Rbid        Justice  of  Victoria  I  shall  state  my  reasona 
MaoDonai  d       ^'^®  defendant  received  from  the  Melbourne  Ice  Skating  and 

Refrigerating  Company  Limited  2,000  shares  paid  up  to  £1  per 

share,  the  consideration  being  services  to  be  rendered  by  him  to 
the  company  as  its  consulting  engineer.  The  services  set  out  in 
detail  were  to  supply  plans  and  specifications  of  the  necessary 
refrigeration  machinery  and  to  personally  supervise  the  erection 
of  such  machinery  as  might  be  ordered  by  the  directors  without 
further  remuneration  other  than  travelling  expenses. 

The  plaintiff  by  this  action  claims  these  shares  (less  250  since 
arranged  for)  as  his,  asserting  the  defendant  to  have  received 
them  as  his  trustee  or  agent,  and  invokes  the  equitable  assistance 
of  the  Court  to  compel  the  defendant  to  transfer  them  to  hinL 

For  this  he  relies  on  the  well  established  rule  that  no  agent 
can  be  permitted  to  acquire  any  personal  benefit  in  the  coarse  or 
by  means  of  his  agency.  In  other  words,  no  agent  can  lawfully, 
either  within  or  beyond  the  actual  limits  of  authority  conferred 
upon  him,  use,  for  his  own  personal  advantage,  the  fiduciar}' 
position  with  which  he  has  been  entrusted  for  his  principal's 
benefit. 

The  way  in  which  the  plaintiff  attempts  to  make  out  his  claim 
is  this :  He  is  a  machinery  merchant,  and  alleges  that  it  was  part 
of  the  defendant's  duty  as  his  manager,  and  also  by  reason  of  a 
special  direction,  to  promote  and  float  the  company,  to  prepare 
plans  and  specifications  and  sell  to  it  refrigerating  machinery  and 
plant  and  to  supervise  the  erection  of  the  machinery  and  plant 
when  sold.  He  alleges  further  that  the  defendant  in  the 
discharge  of  his  duty  to  the  plaintiff  did  all  those  things,  and 
secretly  received  the  shares  from  the  company  by  way  of  remun- 
eration for  the  services  rendered  as  the  plaintiff's  manager. 

The  keynote  of  the  plaintiff's  claim  is  that  the  services  for 
which  the  shares  were  given  and  received  were  services  which 
the  defendant  owed  to  the  plaintiff,  or,  at  all  events,  must  be  con- 
sidered in  law  as  rendered  on  his  behalf,  so  that  the  remuneration 
also  must  be  considered  as  his. 

The  work  for  which,  upon  the  uncontradicted  testimony,  the 
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ahares  were  received,  was  all  done,  as  it  was  agreed  to  be  done,   ^'  C-  <>'  ^• 

1007 

subsequent  to  the  organization  and  incorporation  of  the  company, 

and   was  rendered  to  the  company  itself.      It  was  such  as  in       i(£,d 

ordinary  circumstances  an  engineer  occupying  the  position  of  the  ^vjacDonald 

defendant  towards  the  company  would  perform  in  protection  of        

the  company's  interests  against  every  person  in  the  situation  of 
the  plaintiff.    The  duty  of  drawing  up  the  specifications  and  con- 
ditions connoted  the  best  of  the  kind  for  the  company  and  the 
most  stringent  against  possible  tenderers ;  his  advice  as  to  the 
acceptance  of  a  tender  had  to  be  based  on   what  was  most 
advantageous  to  the  company.      The  supervision   of  the  work 
during  the  performance  of  the  contract  meant  keeping  the  con- 
tractor, whoever  he  might  be,  strictly  to  the  proper  supply  of 
work  and  materials,  and  certainly  whatever  discretion  vested  in 
the  engineer  ought  not  to  have  been  exercised  so  as  to  favour  the 
contractor.      Many   months   before   the   work   was   begun   the 
plaintiff  personally  and  by   his  agents   thoroughly   knew  the 
position  which  the  defendant  would  necessarily  occupy  as  between 
the  contractor  and  the  company.   To  regard  the  duties  which  the 
admitted  situation  cast  upon  the  defendant  as  pai*t  of  his  ordinary 
functions  as  plaintiff's  manager  under  his  agreement  with  the 
plaintiff  is  inconceivable.   No  man's  business  can  include  absolute 
antagonism  to  his  business  interests ;  and  it  was  the  clear  duty  of 
the  defendant  as  supervising  engineer  under  his  agreement  with 
the  company  (some  important  clauses  of  which  have  not  been 
copied  in  the  transcript)  to  act  as  the  company's  representative  and 
in  adverse  interest  to  the  plaintiff.      Any  express  or  implied 
arrangement  outside  the  regular  agreement  as  manager,  whereby 
the  defendant  was,  in  his  olBice  of  supervising  engineer  of  the 
company  and  in  relation  to  the  machinery  contract,  to  consider 
himself  the  agent  of  the  plaintiff  would,  if  not  fully  communicated 
to  the  company,  be  dishonest,  and  would  of  itself  disentitle  the 
plaintiff  to  the  relief  claimed.    It  would  be  secretly  combining  with 
defendant  that  he  should  accept  a  fiduciary  position  with  the 
company  as  against  a  person,  who  was  really  his  principal,  though 
posing  as  the  opponent  of  his  principal.     The  mere  fact  that  in 
other  matters  the  defendant  was  acting  for  the  plaintiff  could 
not  amount  to  the  necessary  disclosure. 
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H.  C.  OF  A.       The  defendant  did  not  act  for  the  company  without  the  follest 

*'       permission  of  the  plaintiff.     He  placed  his  desires  fully  before  his 

Reid        employer ;  he  asked  for  permission  to  employ  some  of  his  time  in 

MacI^nald.  ^^^  formation  and  creation  of  the  company  which  would  then  be 

a  possible  and  indeed  a  probable   purchaser  of  the   plaintiffs 

Iiiifo  J. 

machinery.  The  permission  was  accorded  and  the  company 
formed.  The  defendant  openly  informed  the  plaintiff  that,  owing 
to  his  intended  employment  by  the  company,  he  could  not  repre- 
sent the  plaintiff  at  the  company's  meetings,  and  the  plaintiff 
acceded  to  this  view,  and  acted  throughout  on  the  basis  of  the 
defendant  being  not  his  but  the  company's  representative.  The 
learned  Chief  Justice  of  Victoria  has  not,  I  think,  given  sufficient 
weight  to  tlie  consideration  that  the  defendant's  services  as  con- 
sulting engineer  of  the  company  were  so  inherently  antagonistic 
to  the  plaintiff,  that  they  could  not  possibly  be  regarded  as 
rendered  on  his  behalf.  He  himself  quite  appreciated  the  position 
as  appears  in  his  evidence.  The  plaintiff  says,  speaking  of  the 
defendant: — "He  was  to  prepare  specifications  and  call  for  tenders. 
I  did  not  approve  of  it.  I  thought  it  was  a  dual  position." 
Further  on  he  said : — "  I  did  not  think  it  was  an  honest  position 
for  Reid." 

The  incongruity  of  the  position,  and  its  unfairness  to  the  com- 
pany must  lead  a  Court  to  find  a  meaning  for  the  situation,  if  sncfa 
be  possible,  that  is  more  consistent  with  straight  dealing  as  well 
as  probabilities.  It  is  a  question  of  fact  to  a  large  extent— at 
least  so  far  €is  relates  to  the  actual  arrangement  between  the 
plaintiff  and  the  defendant.  Both  of  them  agree  that  he  was 
permitted  to  do  the  work.  There  was  no  secrecy  about  that 
Both  admit  that  the  defendant  was  bound  to  protect  the  company 
as  against  the  plaintiff  in  relation  to  the  contract,  in  its  formation 
and  in  its  performance.  So  far  as  the  documentary  evidence 
throws  light  upon  the  question,  and  sufficient  reference  to  its 
contents  has  already  been  made  by  my  learned  colleagues,  it 
distinctly  supports  the  defendant  The  defendant's  view  of  his 
complete  independence  of  the  plaintiff  as  regards  his  work  for  the 
company  as  engineer,  is  understandable,  consistent  and  honest 
The  plaintiff's  view,  on  the  contrary,  is  almost  incomprehensible 


V. 

MacDohald. 
Isaacs  J. 
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from  a  bi^siness  aspect,  and  is  open  to  serious  objections  in  point  H.  C.  op  A. 
of  moraKty.  ^^'^• 

AJs  a  question  of  fact,  therefore,  I  arrive  at  the  conclusion  that  -j^^uy 
both  plaintiff  and  defendant  thoroughly  understood  and  acted 
on  the  basis  that  the  defendant  in  his  capacity  of  consulting 
engineer  of  the  company  was  completely  severed  from  all 
relations  with  the  plaisftiff,  and  that  both  of  them  felt  the  double 
relation  was  impossible,  because  the  functions  were  incompatible. 

A  great  part  of  the  plaintiff's  case  rested  on  the  contention 
that  he  was  unaware  the  defendant  was  to  receive  any  remuner- 
ation as  consulting  engineer.  So  the  plaintiff  swears.  He  says : 
— "  I  thought  he  was  getting  nothing  as  he  did  not  tell  me  he 
was  getting  anything.  He  was  bringing  business  to  me  in  that 
matter,  and  if  it  were  profitable  he  might  well  have  come  to  me 
and  asked  for  further  consideration  from  me." 

I  confess  this  is  a  strange  attitude  for  a  man  asking  the  assist- 
ance of  a  Court  of  Equity  to  recover  a  secret  reward  from  a 
servant  who  deceived  him.  He  admits  he  knew  the  defendant 
assumed  a  position  of  trust  and  confidence  under  the  company, 
he  asserts  that  if  the  business  turned  out  profitable  the  defendant 
could  have  come  to  him  and  asked  for  a  share  of  the  profits.  If 
that  means  anything,  it  means  that  the  defendant  in  supervising 
the  plaintifi^s  performance  of  the  contract  was  placed  between 
his  duty  to  the  company  and  his  own  personal  interest,  and  that 
the  less  the  company  got  for  its  money,  the  more  the  defendant 
might  expect  from  the  plaintiff.  This  is  exactly  what  Lord 
EUenborough  so  strongly  reprehended  in  Di/plock  v.  Blackburn 
(1),  but  the  admission  appears  essential  to  the  plaintiff's  success 
on  the  facts,  whatever  its  effect  in  law  may  be,  because,  unless 
he  was  ignorant  that  the  defendant  was  to  receive  some  remuner- 
ation from  the  company,  his  case  fails;  and  to  suppose  the 
defendant  was  to  undertake  the  skiUed,  responsible  and  laborious 
work  of  consulting  engineer  without  expecting  consideration  of 
some  sort  and  from  some  person  puts  an  undue  strain  upon 
human  credulity.  The  plaintiffs  explanation  that  he  thought 
the  defendant  was  doing  this  extra  work— he  calls  it  '*  extra 
work  *' — ^to  make  up  a  previous  loss  of  £5,000  in  Adelaide  is  far 

(1)  3  Camp.,  43. 
VOL.   IV.  103 
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H.  C.  Of  A.  from  satisfying.     And  it  is  open  to  the  further  objection  that  it 
again  assumes  the  defendant  to  be  forgetting  his  duty  towards  the 

Hkid        company  in  his  anxiety  to  make  reparation  to  the  plaintiff,  which 
MacDonald  ^®  ^*®  under  no  obligation  or  promise  to  do. 

The  authorities  referred  to  by  Chief  Justice  Madden  are,  of 

course,  unimpeachable.  The  facts,  however,  do  not  in  my  opinion 
bring  the  plaintiff's  case  within  the  principles  of  those  authoritie& 
If  once  it  were  established  that  the  defendant  was  a  trustee  or 
agent  for  the  plaintiff  as  regards  the  work  he  did  in  his  capacity 
of  consulting  engineer,  then,  no  doubt,  the  results  referred  to  in 
the  cases  and  text  books  cited  would  follow.  But  in  Morison  v. 
Thompson  (1),  Cocld>\Am  C.J.,  after  reviewing  the  authorities  up 
to  that  date,  was  careful  in  no  fewer  than  three  different  portions 
of  his  judgment  to  emphasize  the  position  that,  in  order  to  entide 
the  principal  to  the  profits  acquired  by  his  servant  or  agent,  they 
must  have  been  made  in  the  course  of  or  in  connection  with  his 
service  or  agency,  or  differently  phrasing  it,  in  the  course  of  or  in 
connection  with  his  employment  or  serA^ice. 

As  already  indicated,  the  facts  here  establish  that  the  shares 
were  not  received  in  the  course  of  or  in  connection  with  the 
defendant's  service  or  agency  for  the  plaintiff. 

The  plaintiff  claims  that  through  the  instrumentality  and 
in  the  name  of  the  defendant  he  promoted  the  company,  and 
did  so  for  the  purpose  of  gaining  profit  in  selling  to  it  his 
machinery.  His  own  name  did  not  appear  as  a  promoter.  The 
reason  he  gives  is  as  follows : — *'  I  desired  defendant  to  do  floating 
&c.  of  rink  in  his  own  name.  My  name  had  appeared  in  connec- 
tion with  a  previous  one  and  I  did  not  wish  to  be  thought  a 
company  promoter ;  no  other  reason."  These  circumstances 
create  the  strongest  possible  reason  for  seeing  that  the  consulting 
engineer,  purporting  to  deal  with  the  plaintiff  at  arms'  length  in 
relation  to  the  plaintiff's  ultimate  object  in  creating  the  company, 
was  not  dependent  upon  him.  The  defendant  certainly,  and  the 
plaintiff  according  to  his  own  account,  were  promoters  of  the 
company,  and  were  in  the  circumstances  in  a  fiduciary  relation  to 
the  company  regarding  this  transaction.  With  reference  to  this 
aspect  of  the  matter  the  case  of  Aberdeen  Railvxiy  Co.  v. 

(I)  L.R.  9  Q.B.,  480. 
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Blak-ie  Bi^thei*s  (1)  tells  strongly  against  the  plaintiff.     I  quote   1^-  ^*  ®'  ^* 
one  passage  from  the  speech  of  Lord  Cranwarth  L.C. : — "  A  cor-       .._Jj/ 
porate  body  can  only  act  by  agents,  and  it  is  of  course  the  duty       HeiD 
of  those  agents  so  to  act  as  best  to  promote  the  interests  of  the  MacDonald. 

coi-poration  whose  affairs  they  are  conducting.     Such  agents  have       

duties  to  di.scharge  of  a  fiduciary  nature  towards  their  principal. 
And  it  is  a  rule  of  universal  application,  that  no  one,  having  such 
duties  to  discharge,  shall  be  allowed  to  enter  into  engagements  in 
which  he  has,  or  can  have,  a  personal  interest  conflicting,  or  which 
possibly  may  conflict,  with  the  interests  of  those  whom  he  is 
bound  to  protect." 

Judged  by  this  test,  it  is  impossible  to  accept  the  plaintiff's 
contention  that  the  defendant's  acts  in  his  capacity  of  the  com- 
pany's engineer  were  really  done  as  the  plaintiff's  agent  or  by 
means  of  that  agency ;  nor  can  any  weight  be  given  to  the  sug- 
gestion that  the  defendant  accepted  and  entered  upon  a  fiduciary 
duty  towards  the  company,  on  the  understanding  with  the  plain- 
tiff that  his  remuneration  must  be  sought,  if  at  all,  from  the 
plaintiff,  and  then  only  provided  the  result,  which  was  largely 
dependent  upon  the  defendant,  were  profitable  to  the  plaintiff. 
The  plaintiff  admits  the  defendant  occupied  the  fiduciary  position, 
says  that  the  defendant  so  occupied  it  with  his  full  knowledge, 
confesses  that  he  considered  it  dishonest,  but  took  full  advantage 
of  it  all  through  the  contract  to  get  his  work  passed  by  the 
defendant.  Finally,  he  appeals  to  the  high  standards  of  fidelity 
established  in  E<]uity  in  order  to  obtain  the  Court's  assistance  to 
gather  in  the  remaining  benefits  of  his  improper  arrangement. 

If  his  version  of  the  facts  be  true,  he  is  clearly  disentitled  to 
»aceeed  ;  but  I  prefer  to  adopt  the  more  reasonable,  and  certainly 
the  less  censurable  view  put  forward  by  the  defendant. 

It  was  argued  that  no  specific  plea  is  raised  objecting  to  the 
relief  asked  for,  on  the  ground  of  turpitude.  The  Lord  Chan- 
cellor in  Aberdeen  Railway  Co,  v.  Blakie  Brothers  (2),  in  answer 
to  a  similiar  objection,  said : — "  Suppose  the  contract  to  be  o6 
turpem  causara,  is  the  Court,  merely  for  defect  of  pleading,  bound 
to  execute  it  ?  If  what  the  appellants  urge  is  right,  the  contract 
here  is  bad  on  general  principles." 

(1)  IMacq.  H.L.Cas.,46],atp.471.  (2)  1  Maoq.  H.L.Caa.,46],atp.  465. 


1612  HIGH  COURT  |1907. 

H.  G.  OF  A.       HiooiNS  J.  read  the  following  judgment     I  also  am  of  opinion 
that  this  appeal  sKould  be  allowed.     My  ground   is  that  the 

Rbid        defendant  acted  as  paid  oonsolting  engineer  for  the  company 
MaoDonau)  ^"^^^^  ^^®  knowledge  and  consent  of  the  plaintiff. 

It  is  not  necessary  for  me  to  refer  to  all  the  evidence  of  know- 
ledge and  consent  which  my  learned  colleagues  have  mentioned. 
But  there  is  no  doubt  that  by  his  letter,  dated  7th  July  1905, 
before  the  company  was  incorporated/ and  before  even  the  letter 
containing  the  terms  of  the  engagement  was  written  (Slst  Jaly 
1905),  the  defendant  wrote  to  the  plaintiff  stating  that  he  was  to 
be  consulting  engineer,  and  stating  what  his  duties  were  to  be. 
His  letter  contained  statements  which  showed  that  this  guardian 
of  the  shareholders'  interests  was  pi'epared  to  go  very  far  in  the 
direction  of  favouring  the  plaintiff  as  tendei'er ;  statements  which 
must  have  arrested  the  attention  of  the  plaintiff  at  once,  and  have 
shown  him  the  impropriety  of  allowing — at  all  events  without 
taking  every  precaution — ^the  engagement  to  be  carried  out  Bat 
the  plaintiff,  although  he  replied  to  the  letter  from  Chicago  on 
24th  August,  in  no  way  repudiated  the  unfair  advantage  whidi 
the  appointment  of  his  own  employ^  gave  him,  allowed  the  work 
to  be  done,  and  his  tender  to  be  accepted,  his  machinery  erected 
and  passed ;  and  he  did  not   make   the  slightest  claim  to  the 
remuneration  till  the  share  certificates  were  out  of  the  company's 
possession  and  in  the  hands  of  the  defendant.    It  is  true  that  the 
plaintiff  was  not  told  till  December  1905  what  the  defendant's 
remuneration  was  to  be.     But  knowledge  of  the  amount  of  the 
remuneration   is   not  material   for   the   purposes   of  this  case, 
I'he  plaintiff  must  have  known  that  an  appointment  as  consult- 
ing engineer  would  involve  remuneration  ;   and  he,  by  silence, 
gave  consent  to  his  servant  acting  under  the  appointment    His 
attorney   under  power  in   Sydney  knew  of  the  remuneration 
shortly  after  the  distribution  of  the  company's  circulars  of  24th 
August  1905. 

I  may  say  that  there  are  strong  indications  in  the  evidence  in 
this  case  that  the  shares  may  have  been  given  to  the  defendant 
in  fact  because  of  his  acting  as  promoter  of  the  company,  and 
that  the  remuneration  took  the  form  of  payment  for  acting  as 
consulting  engineer  in  order  to  meet  the  exigencies  of  the  Vic- 
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torian   Companies  Act   1896,  and   to  prevent   questions  from    **•  C.  or  A. 
shareholders  in  posse  or  in  esse ;  and  it  is  not  pretended  that  the 
plaintiff  was  informed  that  his  servant,  the  defendant,  was  getting       k^id 
payment  for  promotion.     But  the  pleadings  do  not  permit  us  to  ^j^c1>)nald. 

act  npon  any  such  theory  as  to  the  truth.     In  the  statement  of       

claim,  par.  12,  it  is  alleged  that  the  2,000  shares  were  given  in 
consideration  of  the  defendant's  supplying  the  plans  and  super- 
vising the  erection  of  the  machinery ;  and  this  allegation  is 
admitted  in  par,  13  of  the  defence. 

The  defendant's   letter  of  7th  July   1905,   taken   with   the 

plaintiff's  subsequent  letters,  cables,  and  conduct,  is  the  principal 

evidence  of  the  plaintiff's  knowledge  and  consent ;  and  he  admits 

that  he  knew  even  of  the  2,000  shares  remuneration  on  28th 

December  1905.     He  excuses  himself  for  not  acting  immediately 

on  the  ground  that  his  solicitor  advised  him  that  he  would  not 

jeopardise  his  rights  by  delay ;    that  the  shares  would  not  be 

issued  to  Reid  till  the  contract  for  machinery  was  complete ;  that 

Reid  was  a  necessary  witness  in  some  Adelaide  litigation  ;  and  it 

would  be  better  to  wait.    The  plaintiff's  attorney  under  power 

told  the  plaintiff  that  the  defendant  "might  trouble  them  in 

passing  the  machinery ; "   but  he  denies  that  this  was  said  in 

connection  with  the  shares.     However,  Reid  and  the  others  had 

to  act  on  what  the  plaintiff  said  or  did,   not  on   his   mental 

reserves;    there  is  no  doubt  that  Reid   was  induced  by   the 

plaintiff's  silence  to  continue  such  services  as  he  rendered  to  the 

company  ;  and  the  plaintiff,  having  stood  by  and  allowed  Reid  to 

carry  out  his  engagement  with  the  company,  and  having  got  the 

benefit  of  Reid's  friendly  offices  with  the  company,  cannot  now 

turn  round  and  deny  that  he  consented  to  Reid's  acting  as  he  did 

for  his  own  profit. 

I  am  anxious,  however,  to  make  it  clear  that  I  do  not  at  all 
concur  with  the  argument  of  the  defendant  that,  even  if  there 
were  no  knowledge  and  consent  on  the  part  of  the  plaintiff,  Reid 
oould  not  be  made  to  account,  as  constructive  trustee,  for  his 
profits  derived  from  the  company.  I  assume,  for  this  purpose, 
that  we  are  not  to  treat  both  plaintiff  and  defendant  as  con- 
cerned in  a  fraud — a  scheme  in  fraud  of  the  company — although 
there  is  much  in  the  case  that  seems  to  me  to  support  the 
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H.  C.  OF  A.  comments  of  the  Chief  Justice  just  expressed.    The  argament 
''       of  the  appellant  seems  to  me  to  proceed  from  a  misapprehension 

Rkid        of  the  equitable  doctrine  of  constructive  trust.     In  the  case  of  a 
MaoI^nai.d  constinictive  trust,  the  Court  compels  a  man  to  treat  some  profit 

— ; —  which  he  has  gained  for  himself,  and  not  on  behalf  of  any  other 
person,  as  if  it  were  a  profit  gained  for  his  principals  or  his  bene- 
ficiaries. A  trustee  renews  a  lease  for  his  own  benefit  when  he 
cannot  get  it  for  the  estate  ;  and  he  is  compelled  to  give  it  up  to 
the  trust  estate  :  Keech  v.  Sandford  (1).  An  ex-agent,  who  has 
gained  information  about  his  principal's  estate  during  his  agency, 
and  who,  by  means  of  that  information,  buys  up  charges  on  the 
estate  after  his  agency  has  terminated,  is  compelled  to  surrender 
the  profit  to  the  estate  :  Carter  v.  Palmer  (2) ;  and  tiiis  applies 
even  though  the  purchase  of  the  charge  is  not  within  the  scope 
of  the  agent's  duties.  There  is,  certainly,  a  glaring  inconsistency 
in  Reid's  double  position.  As  a  servant  of  MacDonald,  his  duty  is 
to  further  MacDonald's  business  in  connection  with  refrigerating 
machinery ;  while,  as  a  servant  of  the  company,  his  duty  is  to 
promote  competition  amongst  tenderers,  and  to  get  the  best 
machinery  at  the  lowest  price.  But  such  inconsistency  as  this 
does  not  prevent  the  Court  from  declaring  that  to  be  trust  pro- 
perty which  was  never  meant  to  be  trust  property,  and  which 
does  not  become  trust  property  until  the  Court's  declaration.  If 
it  be  once  established  that  Reid  was  a  servant  of  the  plaintiff  for 
the  purpose  of  carrying  on  or  assisting  in  the  plaintiff's  business, 
then  any  profit  which  lie  gains  therein  or  thereby,  beyond  his 
salary  and  expenses,  should  belong  to  his  employer.  In  this 
point,  I  thoroughly  concur  with  the  view  stated  by  the  Chief 
Justice  of  Victoria.  Under  the  agreement  of  employment  of 
3rd  March  1903,  Reid's  services  were  retained  as  general  manager 
''at  such  places  as  are  hereiTiafter  mentioned"  for  three  years,  at  a 
salary.  Reid  was  to  '*'  devote  his  whole  time  and  ability  to  the 
efficient  carrying  out  of  his  duties  as  general  manager,"  daring 
the  first  year  at  Adelaide,  and  during  the  second  and  third  years 
in  such  State  or  States  within  Australia  as  MacDonald  might 
in  writing  direct,  ''  to  the  end  and  intent  that  the  interests 
and  businesses"   of   MacDonald   should   be  "in   every  respect 

(1)  II.  Wh.  ft  T.L,C.,  7th  ed.,  693.  (2)  8  Gl.  &  Fin.,  657. 
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not  only  well  and  truly  conserved  and  fostered  but  in  every    H.  C.  ofa. 

legitimate  manner  be  further  improved  and   extended   to  the       ^ '^ 

utmost  of  the  ability  and  influence  "  of  Reid.     There  was  in  the       rkid 
agreement  a  promise  that  Reid  should  be  employed  at  Melbourne  M^ox^^fALD 
or  Sydney  for  one  year  at  least  during  the  second  and  third  years       — ; — 
of  the  term.     I  have  no  doubt  that  this  agreement  covered  the 
starting  of  enterprises,  even  the  floating  of  companies  or  syndi- 
cates, or  what  is  called  the  creating  of  purchasers,  for  a  commodity 
80  special  as  refrigerating  machinery ;  and  this  work  was  to  be 
done  for  MacDonald.      It  is  said  that  MacDonald  did  not  in 
writing  direct  Reid  to  go  to  Melbourne  for  the  purposes  of  the 
business.      But,  although  the  lack  of  a  writing  might  prevent 
MacDonald  from  treating  Reid  as  guilty  of  breach  of  the  agree- 
ment if  he  refused  to  go  to  Melbourne,  it  does  not  prevent  the 
equitable  rules  as  to  constructive  trust  from  applying,  when  Reid 
goes  to  Melbourne  at  MacDonald's  expense,  in  MacDonald's  time, 
under   MacDonald's  encouragement,  with  Macdonald's  letter  of 
commendation,  and  makes  arrangements  whereby  a  new  purchaser 
is  created  for  MacDonald's  machinery.     The  fiduciary  relation 
continued   notwithstanding  that  the  parties  did  not   precisely 
comply  with  the  terms  of  the  agreement.     Reid  had  already  taken 
a  position  as  director  in  an  insurance  company,  and  had  treated 
the  commission  and  director's  fees  as  the  plaintiff's.     He  had  also 
instituted   a  slaughtering^   business,  a  rabbit  business,  an  egg 
business,  a  fish  business,  all  on  behalf  of  the  plaintiff.     He  had 
asked  the  plaintiff's  consent  before  he  acted  as  adviser  to  the 
Portland  Freezing  Company.   So,  when  he  went  to  Melbourne  as 
the  salaried  officer  of  the  plaintiff,  with  his  expenses  paid  out  of 
the  plaintiff's  money,  having  in  his  possession  the  plaintiff's 
commendatory  letter  of  the  2nd  May  1905  for  the  purpose  of 
influencing  Melbourne  business  men  to  favour  the  skating  rink 
venture,  I  am  of  opinion  that,  but  for  the  plaintiff 's  knowledge 
and  consent,  Reid's  position  was  fiduciary,  as  to  the   Melbourne 
transaction,  and  he  would  be  bound  to  account  for  any  profits 
made  by  the  venture. 

All  the  States  of  the  Commonwealth  were  within  the  range  of 
the  plaintiff's  potential  activities,  contemplated  by  the  terms  of 
the  agreement  of  the  3rd  March  1903 ;  employment  of  the  de- 
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H.  C.  Of  A.  fendant  in  either  Sydney  or  Melbourne  was  obligatory.  These 
places  were  therefore  taboo  to  the  defendant  so  far  as  regards 

Keid  private  profit  in  connection  with  the  plaintiff's  business,  whether 
M  Acl>)NALD.  ^'^®  plaintiff  had  given  the  defendant  a  direction  in  writing  or  not 

and  whether  the  profit  should  be  derived  during  the  term  of  the 

Ilimvina  I 

agreement,  or  subsequently  to  the  agreement  but  by  virtue  thereof, 
as  in  Carter  v.  Palmer  (1).  This  profit  did,  in  my  opinion,  arise 
out  of  the  business  in  which  the  defendant  was  employed  by  the 
plaintiff. 

I  have  not  dwelt  on  the  conflict  of  evidence  as  to  the  conversa- 
tions in  April  and  May  1905,  but  I  agree  with  the  Chief  Justice 
of  Victoria  that  the  burden  of  proof  lay  on  Reid  ;  and  that  burden 
was  not  discharged. 

But  for  the  purpose  of  dealing  with  such  a  case  as  this  is,  I 
rely  almost  wholly  on  the  admitted  facts  and  documents. 

Appeal  allowed.  Judgmerd  appealed  from 
discharged.  Judgment  for  defendant 
with  costs.  Responde^it  MacDonald  to 
pay  costs  of  the  appeal. 

Solicitors,  for  appellant,  Rigby  &  Fielding,  Melbourne. 
Solicitors,  for  respondent  MacDonald,  J.  M.  Smith  &  EmrMrt&ih 
Melbourne. 

B.L 

(1)  8  01.  &  Fin.,  657. 
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MARSHALL  AND  OTHERS      ....    Appellants, 
Defendants, 

AND 

SMITH Respondent. 

Plaintiff, 

ON  appeal  from  the  supreme  cx)urt  of 

NEW  south  wales. 

Owtoiidation  of  Statutes— Construction — Repeal  of  etMctmefit  modifying  common    H.  C.  or  A. 

kue—Eeviwd  of  previoti^y  existing  law — Ifitention  of  legislature — Dower—  1907. 

NcUure  of  right — Conveyancing  and  Law  of  Property  {SuppUmeniai)  Act         ^^^^^ 

{N.S.  W.)  1901  {No.  37  o/1901),  wc.  10.  Sydnby. 

August  8,   9, 
Sec.  10  of  the  Conveyancing  and  Law  of  Property  (Supplemental)  Act  1901,        12,  13. 

by  repealing  the  Act  7  Wm.  IV.,  No.  8,  so  far  as  it  adopted  the  Imperial         

Dower  ActSk  A  Wm.  IV.,  o.  105,  did  not  revive  the  original  common  law  as  Isaacs  and 

to  a  wife's  right  of  dower  out  of  lands  alienated  by  her  hnsband  during  his  ^^flnrint  JJ. 

lifetime. 

The  repeal  of  an  enactment  altering  the  common  law  does  not  necessarily 
revive  the  comqaon  law  that  was  displaced  by  the  repealed  enactment ;  it 
merely  raises  a  presumption  that  such  a  revival  was  intended.  If  the  repeal- 
ing enactment  is  a  consolidation,  and  it  appears  front  it,  or  from  other  enact- 
ments that  may  properly  be  read  with  it,  that  the  legislature  intended  to 
leave  the  law  as  it  stood  at  the  time  when  the  repealing  enactment  was  passed, 
the  presumption  as  to  revival  of  the  common  law  is  rebutted. 

The  WillSf  Probate^  and  Administration  Act  1898,  which  consolidated  the 
Probate  Acts  of  1890  and  1893,  by  express  words,  as  to  lands  devised  and  as  to 
lands  undevised,  and  by  necessary  implication  as  to  lands  alienated,  destroyed 
the  right  of  dower,  and  removed  the  basis  upon  which  that  right  was  founded, 
and  thereby  rendered  unnecessary  the  previously  existing  Statutes  ou  the 
subject,  including  7  Wm.  IV.,  No.  8 ;  and,  therefore,  any  presumpticm 
that  the  legislature,  by  repealing  without  re-enacting  the  latter  Act  in  the 
Act  of  1901,  intended  to  revive  the  common  law  that  had  been  displaced  by 
it  was  negatived. 
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H.  C.  OF  A.  Nature  of  the  right  of  dower,  and  history  of  the  iegiaUtion  on  the  sobjeei 

1907.  in  New  South  Wales,  diwussed. 

''  '  Principles  of  construction  of  consolidating  Statutes  considered. 
Marshall 

V.  Decision  of  Walker  J.,  Smiih  v.  ManhaU,  (1906)  6  S.R.  (N.S.W.),  480, 

Smith.  affirmed. 


Appeal  from  a  decision  of  Walker  J.  on  a  vendor  and  purchaser 
summons. 

The  facts  sufficiently  appear  in  the  judgments  hereunder. 

Loxtmi  (Parker  with  him),  for  the  appellants.  Before  3  &  4 
Wm.  IV.,  c.  105,  which  was  adopted  here  by  7  Wm.  IV.,  No.  8,  a 
married  woman  had  at  common  law  a  right  to  dower  out  of  three 
different  classes  of  property  which  her  husband  had  had  in  posses- 
sion ;  (1)  lands  which  he  had  conveyed  away  by  deed  inter  v\vo»\ 
(2)  lands  which  he  had  devised  by  will ;  (3)  lands  as  to  which 
he  died  intestate.  3  &  4  Wm.  IV.  c.  105,  restricted  the  right  to 
tlie  extent  that  a  conveyance  by  the  owner  in  fee  simple  prevailed 
over  the  right  of  a  widow  to  dower  in  the  absence  of  any  declara- 
tion against  dower,  and  a  testator  could  by  a  mere  devise  bar  the 
widow's  right :  sees.  4, 6.  The  Act  7  Wm.  IV.,  No.  8  was  repealed 
by  sec.  10  of  the  Conveyancing  and  Law  of  Property  {Supple- 
mental) Act  1901.  That  Act,  though  it  purports  to  be  a  con- 
solidating Act,  goes  further  than  consolidation.  It  repeals  without 
re-enacting  certain  old  Statutes  including  that  now  in  question. 
The  Act  deals  with  various  subjects,  but  the  repealing  section,  sec 
10,  is  the  only  one  referring  to  dower,  and  it  contains  no  positive 
enactment  except  a  saving  clause.  The  result  of  the  repeal  is 
that  the  common  law,  which  had  been  destroyed  or  displaced  by 
3  &  4  Wm.  IV.  c.  105,  is  revived,  except  so  far  as  Statutes  later 
than  that  have  by  incorporating  its  provisions  confirmed  its 
effect.  The  rule  was  stated  by  Lord  Tenterden  C.J.  in  Surtees  v. 
Ellison  (1),  that  "  when  an  Act  of  Parliament  is  repealed,  it  must 
\ye  considered  (except  as  to  transactions  past  and  closed)  as  if  it 
had  never  existed.  That  is  the  general  rule ;  and  we  must  not 
destroy  that,  by  indulging  in  conjectures  as  to  the  intention  of 
the  legislature."  That  was  in  reference  to  the  effect  upon  previous 
Statute  law,  but  there  is  no  reason  why  the  same  principle  should 

(I)  9B.  &C.,  750,  at  p.  752. 
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not  apply  to  the  case  of  the  eoiBmon  law.  [He  referred  also  to  H-  C-  ^'  A. 
JFuller  V.  Redman  (1);  Parker  v.  Talbot  (2);  Palmer  v.  Mo(yre  *^^' 
(3) ;  Kay  v.  Goodwin  (4) ;  Steavenson  v.  Olivei'  (5) ;  T6  iT/oo^  v. 
jTe  -STioo^  (6.)].  This  rule  has  been  practically  destroyed  in  England 
by  the  Interpretation  Act,  52  &  53  Vict.  c.  63,  sec.  38,  but  in  the 
New  South  Wales  Interpretaticm  Act,  No.  4  of  1897,  sec.  8,  which 
deals  with  the  effect  of  the  repeal  of  a  Statute  upon  earlier 
Statutes  which  the  repealed  Statute  had  repealed,  there  is  no 
reference  to  the  effect  of  the  repeal  of  a  Statute  upon  the  common 
law  affected  by  the  repealed  Statute.  No  argument  can  be  based 
upon  any  presumed  intention  on  the  part  of  the  legislature  to 
consolidate,  because  the  No.  37  of  1901  is  not  a  consolidating  Act 
as  regards  dower.  The  object  of  the  proviso  was  to  preserve 
those  rights  which  had  been  acquired,  whether  contingent  or 
vested,  under  3  &  4  Wm.  IV.  c.  105.  That  Act  not  only  restricted 
the  common  law  right,  it  gave  a  statutory  right.  Even  if 
the  Act  is  treated  as  a  consolidation,  it  must  be  dealt  with  as  it 
stands,  and  effect  given  to  its  plain  meaning :  Nolan  v.  Clifford 
(7) ;  Reg.  v.  White  (8) ;  Williams  v.  Permanent  Trustee  Com- 
pany of  New  South  Wales  Ltd,  (9).  There  is  nothing  in  the 
Statutes  since  7  Wm.  IV.,  No.  8  which  preserves  the  effect  of 
that  Act  upon  the  right  to  dower  out  of  lands  alienated  by  the 
husband  during  his  lifetime.  All  those  Statutes,  whether  they 
incorporate  the  provisions  of  3  &  4  Wm.  IV.,  c.  105,  or  extend 
their  operation,  or  make  substituted  provisions,  deal  only  with 
the  case  of  dower  out  of  lands  devised  by  will  or  as  to  which  the 
husband  dies  intestate.  [He  referred  to  14  Vict.  No.  27,  sec.  1 ; 
22  Vict.  No.  1,  sec.  22 ;  26  Vict.  No.  20  {Lang^s  Act) ;  Probate 
Act,  54  Vict.  No.  25,  sees.  15,  25,  32,  33;  Probate  Act,  56  Vict. 
No.  30;  Wills,  Probate  and  Administration  ^cf.  No.  13  of  1898, 
sec.  52.]  This  case  must  be  dealt  with  as  if  the  restriction  on  the 
right  of  dower  of  lands  alienated  by  deed  inter  vivos  had  never 
existed.  The  lands  became  subject  to  dower,  contingently  upon 
their  being  so  alienated,  immediately  upon  the  marriage.     The 


(1)  26  BeAV.,  600. 

(2)  (1906)  2  Gh.,  643. 

(3)  9B.  &G.,  754(n). 

(4)  6  BiDg.,  576,  at  p.  582. 

(5)  8  M.  ft  W.,  234,  at  p.  241. 


(6)  lON.S.W.  W.N.,213. 

(7)  1  C.L.R.,  429,  at  p.  447. 

(8)  20N.S.W.  L.R.,  12. 

(9)  (1906)  A.C.,  249. 
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H.  Cow  A.  lands  were  so  alienated  and  the  riffht  of  dower  in  the  wives  is 

1907 

^^'        still  outstanding.     The  Dmver  Abolition  Act  1906  supports  this 

Mabshall    view  because  it  recognizes  that  there  was  a  necessity  for  a  general 

destructive  section. 


V. 

SMrrH. 


La7iger  Owen  K.C.  and  Maughan^  for  the  respondent    The 
Act  No.  37  of  1901  was  plainly  intended  to,  and  in  fact  did,  get 
rid  of  so  much  of  the  Do\oer  Act  as  was  obsolete.     Notwith- 
standing intermediate   legislation   the   old   Act  still  applied  to 
certain  married  women,  and  sec.  10  got  rid  finally  of  the  pro- 
visions  under  which  they  acquired  rights  and  preserved  their 
rights.      The   preservation   of   their   rights   removed   the  only 
possible  reason  for  keeping  the  old  Act  in  force.      In  construing 
an  Act  repealing  other  Acts  which  alter  the  common  law,  the  rale 
to  be  applied  is  not  so  wide  as  stated  in  Snrtees  v.  Elision  (1).   It  is 
subject  to  the  qualification  that  nothing  contrary  to  the  intentioii 
to  revive  the  previously  existing  law  appears  either  in  the  Act 
itself  or  the  course  of  legislation  on  the  subject.   The  repeal  raises 
a  presumption,  but  that  may  be  rebutted.   It  is  always  a  question 
of   the   intention  of   the   legislature :  Tattle  v.  Grimwood  (2) ; 
Maivnt  V.  Taylor  (S);  Maxwell  on  Interpretation  of  Statutes,  4th 
ed.,  p.  622 ;  Weedon  v.  Davidson  (4)  ;  Salmon  v.  Duncombe  (5). 
Looking  at  the  Act  itself,  the  fact  that  it  purports  to  be  merely 
a  consolidation  tends  to  weaken  the  presumption  as  to  revival  of 
the  common  law.      The  words  of  the  proviso  clearly  suggest  that 
the  legislature  did  not  contemplate  the  revival  of  any  righta    If 
there  is  any  doubt  as  to  the   intention  of  the  legislature  the 
absurdity  or  injustice  of  the  consequences  of  one  construction 
should  cause  the  Court  to  look  for  another  which  would  avoid 
those  consequences.      The  appellants'  contention  would  result  in 
the  anomaly  of  maintaining  in  force   the   rights   of  dower  in 
certain  estates  and  not  in  others,  though  the  same  considerations 
as  regards  expediency  apply  to  both.    A  consolidating  enactment 
should  be  construed  in  the  same  sense  as  the  Acts  which  it  con- 
solidated :  Mitchell  v.  Simpson  (6).      It  should   be  approached 

(1)  9  B.  A  C.  750.  (4)  4  CUR.,  896. 

(2)  3  Bing.,  493,  at  p.  496.  (5)  11  App.  Caa.,  627. 

(3)  L.R.  3  (J.P.,  645.  (6)  26  Q.B.D.,  183. 
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'With  the  view  that  there  was  no  intention  to  alter  the  law.     The   W.  0.  op  a. 
course  of  legislation  between  7  Wm.  IV.  No.  8  and  the  Act  of        ^^^' 
1901    resulted   in  destroying  the  right  of  dower  in  all   except    Marshall 
certain   instances   which  are   not   material   to  this  case.      Act      sm«h 

3  &  4  Wm.  IV.  c.  105  left  only  estates  tail  and  intestate  lands       

subject  to  dower.  14  Vict.  No.  27  further  limited  the  right  of 
dower  by  providing  that  a  dowress  must  be  in  the  Colony  to  the 
knowledge  of  the  purchaser.  22  Vict.  No.  21,  sec.  22,  gave  a  wife 
power  to  bar  dower  by  deed.  Lang's  Act  (26  Vict.  No.  20)  provided 
that  intestate  lands  paas  as  chattels  real  to  the  legal  personal 
representative,  and  gave  the  widow  no  greater  right  than  she 
would  have  heA  from  her  dower :  PloinZey  v.  Sheplierd  (1).  Then 
the  Probate  Act  (54  Vict.  No.  25),  sees.  32,  33,  took  away  the 
right  of  dower  as  to  all  real  estate,  with  the  possible  exception 
of  estates  tail.  56  Vict.  No.  20,  left  the  law  in  the  same 
state.  The  Wills,  Probate  and  Administration  Act  1898  con- 
solidated prior  enactments,  and  made  a  statutory  provision  for  the 
widow  out  of  her  deceased  husband's  estate  where  he  dies  intes- 
tate. Dower  and  the  foundation  of  it  were  thus  altogether 
removed.  Then  does  the  Act  of  1901,  a  consolidating  Act,  undo 
the  work  of  the  legislature  in  the  most  important  particular,  by 
reviving  dower  as  to  lands  alienated  inter  vivos  ?  The  Court 
will  lean  against  a  construction  which  would  restore  what  had 
always  been  the  greatest  obstacle  to  completing  titles,  and,  in 
construing  the  Act  which  is  alleged  to  have  that  effect,  will  look 
at  the  course  of  legislation  on  the  subject :  In  re  Budgett ;  Cooper* 
v.  Adams  (2) ;  Reg.  v.  White  (3).  Dower  was  based  upon  the 
necessity  or  expediency  of  providing  for  a  widow  and  younger 
children  when  the  husband  had  failed  to  do  so.  Under  the  old 
law  they  would  have  derived  no  benefit  from  the  intestate  lands 
of  the  husband  but  for  dower,  as  the  heir  took  everything.  It 
was  dependent  upon  the  law  of  primogeniture.  [They  referred 
to  Macqueen,  Husband  and  Wife,  4th  ed.,  pp.  130,  136 ;  Bac, 
Aln\,  7th  ed,  vol.  ii.,  p.  710;  Bla^c.  Gomm.,  15th  ed.,  vol.  ii.,  p. 
131 ;  Tudor*s  Real  Property  Cases,  4th  ed.,  p.  112  ;  Burton,  Real 
Property,  5th  ed.,  p.  140 ;  Stej^h,  Comm.,  8th  ed.,  vol.  i.,  Bk.  II., 

(1)  (1891)  A.C.,  244.  (2)  (1894)  2  Ch.,  557. 

(3)  20  N.S.\V.  L.R.,  12,  at  p.  17. 
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H.  C.  OF  A.  p.  273  ;  Gds  on  Ejectment  (1857),  pp.  61,  62;  Doe  y,  NuU  (1) ;  Co. 

^       Litt,  sec.  531. 
Marshall        [ISAACS  V.  referred  to  Doe   v.  GtoiuTieU  (2)  ;   Co.  Litt,  sec 
36  ;  Veimon*8  Case  (3) ;  Carson's  Real  Property  Statutes^  p.  363 ; 
Spyer  v.  Hyatt  (4) ;  Doe  v.  King  (5) ;  RandaU  v.  Kreiger  (6) ; 
Conant  v.  Little  (7).] 

The  Acts  oonaolidated^in  the  WiUs,  Probate  and  Administra' 
tion  Act  1898,  made  what  must  have  been  considered  adequate 
provision  for  the  widow  and  children.     Dower  could  only  come 
out  of  land  to  which  the  widows'  children  could   succeed  by 
inheritance.     That  no  longer  hdd  any  meaning.     A  new  method 
of  succession  was  introduced.     Since  the  manifest  intention  of 
the  legislature  was  to  get  rid  of  dower  for  all  time,  the  repeal  of 
a  Statute  which  had  become  useless  should  not  be  construed  as 
reviving  the  old  law.     [They  referred  to  Grwynne  v.  Dreitnit  (8).] 
[Barton  J.  referred  to  Wignim  v.  Fryer  (9).] 
In  any  case  the  Dmver  Abolition  Act  1906,  sec.  2,  has  abolished 
all  dower.     Sec.  3,  which  saves  "  any  rights  the  subject  of  pro- 
ceedings in  any  Court  of  law  or  equity  pending,"  does  not  apply 
in  favour  of  the  appellants  here.     The  widows'  rights  have  gone, 
as  they  liad  not  taken  any  proceedings  to  assert  their  rights  when 
the  Act  was  passed.      Their  rights  are  not  the  subject  of  this 
litigation. 

Loxton,  in  reply.  The  Dower  Abolition  Act  1906  should  not 
Idc  construed  so  as  to  divest  existing  or  vested  rights  unless  that 
intention  is  clearly  expressed  :  Maxtuell,  Interpretation  of  Stai- 
utea,  4th  ed.,  p.  333 ;  Marsh  v.  Higgins  (10). 

[Isaacs  J.  referred  to  Colonial  Sugar  Refining  Co.  v.  Irving (II).] 
The  proviso  in  sec  3  of  the  Act  of  1906  should  be  liberally 
construed  so  as  to  protect  all  rights  that  could  possibly  be 
included  in  it.  "  Any  rights"  includes  any  interest  known  to  the 
law  dependent  upon  the  right  of  dower.  Although  the  right  of 
dower  is  not  consummated  nor  the  portion  identified  until  the 

(1)  2  0.  &  P.,  430.  (7)  1  Pickering  (Mass.),  189. 

(2)  1  Q.6.,  682.  (8)  (1894)  2  Oh.,  616. 
(.3)  4  Rep.,  1.                                                  (9)  36  Ch.  D.,  87. 

(4)  20  Beav.,  621.  (10)  19  L.J.C.P.,  297. 

(5)  6Exch.,  791.  (11)  (1906)  A.C.,  360. 

(6)  23Wali.,137,  atp.  148. 


V. 
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death  of  the  husband,  the  title  relates  back  to  the  seisin  and  the   H*  ^-  o^  ^' 

m&rriage,  and  it  is  then  presumed  that  there  was  always  some-        *^^' 

thing  subtracted  from  the  ownership :  Krtuae'a  Digest,  vol.  i.,  p.    Marshall 

166,  par.  32.     It  was  to  give  the  husband  power  of  disposition 

over  that  fractional  interest  that  5  &  6  Wm.   IV.  was  passed. 

Before  the  Act  of  1906  was  passed,  assuming  that  the  Act  of  1901 

had  revived  dower  to  the  extent  contended  for,  the  fee  was  made 

up  of  the  husband's  interest  and  the  wife's  interest.     The  wife's 

vras  a  proprietary  interest  resembling  a  contingent  remainder,  and 

was  therefore  a  "  right,"  within  the  meaning  of  sec.  3  of  the  Act 

of  1906.    That  section  protects,  not  only  the  rights  of  the  widow, 

but  those  of  any  person  claiming  through  her.     The  appellants' 

right  was  to  rescind  the  contract  upon  the  failure  of  the  vendor 

to  comply  with  the  requisition,  and  that  right  was  the  "  subject 

of   proceedings"   when  the  Act  was  parsed.     [He  refen-ed   to 

Equity  Act,  No.  24  of  1901,  Sched.  4,  par.  6.] 

Dower  was  not  dependent  upon  the  law  of  primogeniture.  It 
existed  before  the  establishment  of  the  feudal  .system  in  England, 
and  was  finally  settled  as  a  rule  of  law  apart  altogether  from 
primogeniture  in  1217  A.D.,  by  a  Charter  of  Henry  III.  It 
applied  in  coparcenary  and  in  gavelkind.  [He  referred  to 
Mdcqueen  on  Husband  aiid  Wife,  4th  ed.,  pp.  130-136;  Bloc. 
Comm.,  vol.  ii.,  p.  128.]  It  was  not  a  charge  upon  the  land,  but 
an  interest  in  it,  and  in  no  way  depended  upon  her  husband's 
having  made  no  provision  for  his  wife,  or  upon  his  having  free- 
hold lands  at  his  death.  It  grew  before  1217  A.D.  from  a 
limited  provision  at  marriage  to  a  right  to  one  third  of  all  lands 
held  by  the  husband  at  any  time  of  his  married  life :  Bloc,  Com/m., 
vol.  II.,  p.  132.  Lang's  Act  (26  Vict.  No.  20),  only  purported  to 
alter  the  law  of  succession  as  to  intestate  lands,  but  it  in  no  way 
affected  lands  alienated  inter  vivos.  The  Probate  Acts  merely 
continued  the  effect  of  Land's  Act.  The  Act  of  1898  has  only 
two  prohibitive  sections,  sees.  52  and  53,  and  they  refer  only  to 
intestate  estates.  The  rest  of  the  Act,  being  affirmative,  should 
be  read  consistently  with  the  common  law  :  Oamett  v.  Bradley 
(1).  A  reinstatement  of  dower  was  in  accordance  with  the  trend 
of  legislation  towards  increasing  indulgence  to  the  widow. 

(I)  8  App.  Gas.,  944. 
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H.  C.  or  A.       [He  referred  also  to  Macqueen,  Husband  and  Wife^  2nd  ed.,  p. 
1«U7.        YjQ .  jg^  ^ j^    ^^j   jj    p   ^42 ;  Bloc,  Comni.,  vol.  il.  p.  134 ; 

Mabsham.    Mitchell  v.  Hannell  (1).] 

(7ur.  ckit;.  tmZt 

The  following  jadgmentB  were  read. 

Barton  J.  This  appeal  arises  oat  of  a  contract  made  in 
December  1905  in  which  the  respondent  was  the  vendor  and  the 
appellants  were  the  purchasers  of  a  piece  of  land.  In  the  eonrae 
of  the  title  it  appeared  that  J.  K  Holdsworth  and  L.  J.  Holdsworth, 
being  in  1902  seized  of  this  land  as  tenants  in  common  in  fee 
simple,  the  one  of  them  (J.  R  Holdsworth)  had  in  Aogost  of  that 
year  conveyed  his  moiety  to  the  other  of  them  in  fee,  and  he  in 
turn  had  in  March  1904  conveyed  the  whole  to  the  respondent  in 
fee.  In  August  1902  both  the  Holdsworths  were  married  men, 
and  their  wives  still  live.  The  respondent  in  March  1904  had, 
and  he  still  has,  a  wife  living.  Among  the  purchaser's  reqnisiticHis 
upon  the  abstract  of  title  there  were  two,  Nos.  17  and  18,  which 
are  the  subject  of  the  originating  summons  instituting  the  pro- 
ceedings below.     They  are  as  follow  : — 

"  17.  Dower  in  the  wives  of  J.  R  Holdsworth  and  L.  J.  Holds- 
worth  is  outstanding,  and  must  be  released  by  proper  assurance 
prior  to  completion  ; 

''  18.  Vendor's  wife  being  entitled  to  dower  in  the  property 
sold  must  join  in  conveyance  to  my  clients  and  acknowledge  same 
in  the  usual  way." 

In  answer  to  these  requisitions  the  existence  of  any  right  of 
dower  was  denied  on  the  part  of  the  vendor  (respondent),  on  the 
ground  that  all  of  the  parties  named  had  been  married  since 
1st  January  1837.  The  requisitions  were  insisted  on,  and  after 
correspondence  the  respondent  as  plaintiff  brought  the  matter 
into  suit  by  an  originating  summons  (3rd  May  1906)  claiming 
against  the  appellants  as  defendants  two  declarations :  (1)  That 
the  wives  of  the  Holdsworths  and  of  the  plaintiff  were  not  entitled 
to  dower ;  (2)  That  the  requisitions  had  been  sufficiently  answered 
and  a  good  title  shown. 

(I)  7N.8.W.  L.R.  Eq.,63. 
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On  Si'd  September  1906  Walker  J.  granted  the  respondent  the  R-  C.  op  A. 
declarations  songht,  with  costs. 

The  purchasers  now  appeal  to  this  Court  on  the  grbund  that  massuatx 

the  oomnion  law  right  to  dower,  as  it  existed  before  the  passing  ^J^^ 

of  the  Dower  Act  (3  &  4  Wm.  IV.  c.  105,  adopted  in  New  South  

Barton  J. 

Wales  by  7  Wm,  IV.  No.  8)  had  been  revived  by  the  effect  of 
the  Conveyandiig  and  Law  of  Property  (Sv/ppleTnental)  Act 
1901,  the  10th  section  of  which  repeals  the  Dower  Act,  and 
therefore  that  a  widow  is  entitled  to  dower  in  respect  of  land 
in  New  South  Wales  of  which  her  husband  was  seised  in  fee 
simple  at  any  time  during  the  coverture,  albeit  he  has  alienated 
it  inter  vivos  or  devised  it  by  wilL 

It  is  conceded  that  nothing  has  been  done  by  any  of  these 
wives  in  bar  of  her  dower. 

At  common  law,  ''Dower  is  an  estate  for  life,  which  the  law 
gives  the  widow  in  the  third  part  of  the  lands  and  tenements  of 
which  the  husband  was  solely  seised,  at  any  time  dv/ring  tJie 
coverture,  of  an  estate  in  fee  or  in  tail,  in  possession,  and  to 
which  estate  in  the  lands  and  tenements  the  issue  of  such  widow 
might,  by  possibility,  have  inherited : "  Watkins,  Conveyancing, 
9th  ed.  (1833),  p.  85,  citing  2  Bl  Camm.,  129,  LiU.  b.  1,  c.  5,  and  the 
C&mment ;  and  referring  to  2  J?ao.  Abr,,  9  Vin.  Ab,,  and  3  Co7ayn*s 
Dig.,  tit, "  Dower."  In  MacqueerCs  Law  of  Husband  and  Wife,  4th 
ed.,  p.  130,  it  is  said  that  '^  The  custom  of  primogeniture,  by  which 
land  on  the  father's  death  goes  ^exclusively  to  the  eldest  son,  was 
qualified,  from  the  earliest  times,  by  allowing  a  third  to  the  widow 
for  life,  not  only  to  support  herself,  but  also  for  the  nurture,  main- 
tenance and  education  of  the  younger  children.  This  was  called 
her  dower." 

The  following  incidents  of   the  common  law   of  dower  are 

material  to  the  present  inquiry.    As  dower  was  claimable  at  the 

husband's  death  out  of  those  lands  only,  of  which  he  was  at  death 

or  had  been  during  the  coverture  actually  seised  and  in  possession, 

equuy  did  not  allow  the  widow  to  claim  dower  out  of  a  trust 

estate.     For  the  same  reason,  she  could  not  have  it  out  of  even  a 

legal  estate  where  the  husband,  though  he  had  a  right  of  entry  or 

action,  had  not  recovered  possession.    On  the  other  hand,  if  the 

husband  was  at  marriage,  or  afterwards  became,  seised  in  fee  or 
VOL.  nr.  104 
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H.  C.  or  A.  in  tail  in  posseBsion,  her  contingent  right  attached,  and  could  not 
afterwards  be  defeated  by  him  by  direct  alienation  or  by  his  will, 
Marshall  ^^^  vested  on  his  death.  Now  the  Dower  Act  of  1833,  taking 
Smith  ^^^^  ^^^^  ^^  1837,  directly  reversed  the  common  law  in  thene 
three  respects.  It  gave  the  widow  a  right  of  dower  out  of  equit- 
able estates  (sec  2),  and  out  of  lands  of  which  the  husband  had  a 
right  of  entry,  though  he  had  not  recovered  possession  (sec  3) ; 
and  it  abolished  the  right  of  dower  in  respect  of  lands  which  the 
husband  had  "  absolutely  disposed  of  in  his  lifetime,  or  by  his 
will  '*  (sec.  4).  The  Act  altered  the  common  law  in  several  other 
important  particulars,  as  to  which  we  need  not  trouble  ourselves 
in  the  present  case,  except  that  it  is  well  to  mention  that  the 
barring  of  dower  was  facilitated  by  several  provisions  (see  sees. 
6,  7  and  9) ;  that  two  special  kinds  of  dower — ad  ostium  ecdesia 
and  ex  asaenau  patria — were  entirely  abolished  (sec.  13),  but  will 
come  to  life  again  if  the  appellant  succeeds  in  this  appeal :  and 
that  the  Statute  by  silence  left  dower  in  estates  tail  unimpaired, 
though  one  effect  of  sec  2  was  to  extend  the  right  to  equitable 
entails. 
^  Upon  the  passage  of  the  Dower  Act,  therefore,  dower  of  alien- 
ated or  devised  lands  was  swept  away,  and  the  right  remained  or 
attached  in  the  following  cases  and  no  others: — (1)  lands  in 
which  the  husband  at  his  death  intestate  had  at  law  or  in  equity 
the  beneficial  estate  in  fee  simple,  including  lands  in  which  he 
had  a  right  of  entry  or  action  ;  (2)  lands  in  which  the  husband 
at  his  death  had  a  beneficial  legal  or  equitable  estate  in  tail  or  of 
which  he  had  at  marriage  or  afterwards  a  legal  estate  in  tail, 
including  lands  in  which,  not  being  in  possession,  he  had  a  right 
of  entry  or  action.  For  the  right  of  dower  in  entailed  lands  was 
not  attacked  by  this  Act,  and  remained  as  at  common  law  except 
so  far  as  sec  2  extended  it  to  equitable  estates  tail. 

The  next  Statute  of  New  South  Wales  which  affected  dower 
was  14  Vict.  No.  27,  which  enacted  that  no  claim  of  dower 
should  be  maintainable-  against  a  purchaser  for  value  unless  the 
claimant  had  resided  in  that  Colony  with  the  owner,  as  his  wife, 
before  the  sale,  or  unless  the  purchaser  had  notice,  before  or  at 
the  time  of  sale,  of  the  fact  of  the  marriage.  This  Statute  was 
included  with  the  Dower  Act  in  the  repeal  of  1901.      So  was  a 
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section— the  22nd— of  the  Titles  to  Land  Act  1S5S,  (22  Vict  No.   H.  C.  of  a. 
1),  which  enacted  that  where  a  married  man  had  conveyed  or  '* 

mortgaged  any  land  or  thereafter  did  so,  a  deed  duly  executed 
and  acknowledged  by  his  wife  should  operate  to  bar  her  contin- 
gent right  to  dower,  even  though  the  husband  were  not  a  party 
to  the  deed.  Then  came  the  abolition  of  the  law  of  primogeni- 
ture. In  1863  was  passed  the  Real  Estates  of  Intestates  DistH- 
bution  Act  of  1862,  (26  Vict.  No.  20),  commonly  known  as  "  Lang's 
Acf  Under  it,  all  land  which  up  to  its  passage  would  on  the 
death  of  the  owner  intestate  pass  to  his  heir-at-law  was  thence- 
forth to  "  pass  to  and  become  vested  in  his  personal  representa- 
tive "  as  if  it  had  been  "chattel  real  property  "  (sec  1).  Lands 
held  in  trust  or  by  way  of  mortgage  passing  under  the  Act,  were 
to  be  subject  to  the  same  trusts  and  equities  as  would  have  affected 
them  if  they  had  descended  to  the  heir,  and  "  all  other  lands  so 
passing  were  to  be  included  by  the  administrator  in  his  inven* 
tory  and  account,  and  be  disposable  in  like  manner  as  other  per- 
sonal assets,  without  distinction  as  to  order  of  application  for 
payment  of  debts  or  otherwise."  There  was  a  proviso  that 
nothing  in  the  Act  should  "  give  to  any  husband  on  the  death  of 
the  wife  intestate  any  greater  interest  in  the  real  estate  of  his 
wife,  or  in  the  produce  thereof  upon  sale,  than  a  tenancy  for  life 
by  the  curtesy,  nor  to  any  widow  a  greater  interest  in  the  real 
estate  of  her  husband  on  his  death  intestaie  than  the  rights  she 
would  otherwise  have  had  as  doweress  thereon."  There  was  a 
farther  proviso  that  in  case  of  the  sale  of  any  such  real  estate  by 
virtue  of  the  Act,  the  Court  or  Judge  should  provide  by  order  for 
securing  out  of  the  produce  of  the  sale  such  payments  as  should 
be  equivalent  to  the  right  of  the  husband  or  wife  as  tenant  by  the 
curtesy  or  dowress  (sec.  2).  Provision  was  made  for  directions 
by  the  Court  as  to  letting  and  management  until  sale,  time  and 
mode  of  sale,  maintenance  and  advancement  of  infants  interested 
(sea  3),  for  partition  orders  (sec.  4),  and  for  the  making  of  rules 
by  the  Court  (sec.  5).  The  effect  of  the  Act  was  not  to  convert 
realty  into  personalty,  but  to  alter  the  succession  of  real  property 
on  intestacy  by  substituting  the  next  of  kin  for  the  heir  at  law. 
Where  a  married  woman  took  realty  as  next  of  kin  of  an  intestate, 
and  died  intestate,  the  real  estate  descended  to  her  next  of  kin. 


1628  HIGH    COURT  [1907. 

H.  C.  OP  A.  and  not  to  her  husband  jv/re  unariti,  his  interest  being  limited  by 
^^^*       the  first  proviso  to  see.  2 :  Mitchell  v.  HanneU  (1).    The  right  o£ 

Marshall    ^^^  widow  to  dower  was  limited  to  a  life  interest  in  one-third  of 
Smith       *'^®  ^^  estate  or  in  its  proceeds  if  sold :  In  re  Mwrphy  (2).    The 

legislature,  in  its  subsequent  enactments  on  the  subject,  may  be 

taken  to  have  had  these  decisions  ia  mind. 

It  was  strongly  urged  for  the  respondent  that  this  Act 
abolished  curtesy  and  dower,  and  substituted  different  interests 
for  them.  Reliance  was  placed  on  the  passage  above  cited  from 
Macqueen,  and  it  was  argued  that  as  dower  was  an  incident  of 
tlie  law  of  primogeniture,  and  this  Act  abolished  that  law,  dower 
went  with  it.  In  the  view  I  take  of  this  case  it  is  not  necessary 
to  decide  that  question,  or  to  say  whether  the  interest  of  the 
widow  continued  to  be  a  right  of  dower  or  was  changed  into  a 
right  in  the  nature  of  dower.  I  think  subsequent  legislation  has 
rendered  that  question  immaterial  to  the  decision  of  the  present 
controversy.  But  I  should  hesitate  to  say  that  the  alteration  of 
the  succession  had  carried  with  it  the  abolition  of  dower  as  a 
necessary  consequence.  The  only  necessary  effect  upon  dower  of 
making  the  lands  "  disposable  for  payment  of  debts  "  was  that 
the  widow  8  interest  should  in  that  case  be  secured  out  of  the 
proceeds,  and  this  was  expressly  provided.  If  there  was  no  sale 
she  was  entitled  to  her  life  interest  in  one-third  of  the  land,  not 
as  against  the  heir,  but  as  against  those  entitled  in  distribution, 
who  would  take  in  common  until  or  unless  a  partition  Nrere 
ordered  and  made  under  sec.  4.  The  scope  of  this  Act  was  limited 
to  the  alteration  of  the  succession  to  lands  held  in  fee  simple  by 
intestates  at  their  death,  and  to  the  necessary  consequential 
provisions  ;  and  it  did  not  therefore  touch  the  law  of  dower  in  cases 
of  wills.  For  the  same  reason  it  is  silent  as  to  dower  of  estates 
tail,  which  were  not  the  subject  of  intestacy,  and  which,  as  we 
have  seen,  were  outside  the  Dower  Act  and  remained  subject  to 
dower  as  part  of  the  common  law.  The  next  interposition  of 
the  legislature  was  the  Probate  Act  1890  (No.  25  of  64  Viet), 
which,  as  its  title  truly  sets  forth,  consolidates  and  amends 
the  law  relating  to  probate  and  administration,  and  to  the 
succession  to  real  estate  in  cases  of  intestacy,  and  provides  for 

(I)  7  N.8.\V.  L.R.  (Eq.),  63.  (2)  6  S.C.R.,  Kq.  (N.S.W.),63. 
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persona    Among  the  Statutes  wliich  it  repeals  is  Lang's  Act, 

but  it  does  not  in  terms  repeal  the  Dower  Act,  or  the  two  other    Maeshall 

enactments  I  have  mentioned   in  connection   with  it,  namely,      smith 

14  Vict.  No.  27  and  the  22nd  section  of  22  Vict.  No.  1.     Sub-       

stitution  is  made  for  the  provisions  of  26  Vict.   No.  20  by 

several  sections  of  the  Act  of  1890,  of  which  it  is  necessary  here 

to  mention  only   three.      Sec.  32  takes  the  place  of  sec.  1  of 

Lang's  Act,  and  substantially  re-enacts  it.     But  sec.  33  makes 

a  considerable  alteration  in  the  law  of  1863.    I  quote  it  in  full : — 

"  Any  husband  or  wife  shall  be  entitled  on  the  death  of  the  other 

intestate  to  the  same  share  in  the  real  or  personal  estate  of  the 

other  as  a  wife  is  now  by  law  entitled  to  in  the  personal  estate  of 

an  intestate  husband  predeceasing  her  "  (i.e.,  one-third  if  there 

are  children,  otherwise  one-half),  "  and  no  estate  by  curtesy  or 

right  of  dower  or  any  equivalent  estate  shall  arise  after   the 

passing  of  this  Act  out  of  any  real  estate.      Provided  that  any 

husband  or  widow  so  entitled  to  share  in  real  estate  shall  be 

bound  to  accept  the  value  thereof  in  lieu  of  partition  if  so  desired 

by  all  the  persons  entitled  jointly  with  him  or  her."    Thus  there 

is  no  longer  any  question  of  dower  in  intestacies  taking  place 

after  the  passing  of  the  Act  of  1890.      As  to  the  personalty,  the 

section  makes  no  difference  in  the  wife's  position,  but  as  to  the 

realty  her  interest  is  greatly  enlarged,  for  she  must  take  a  third, 

and  may  obtain  half,  while  the  interest  in  the  realty  she  takes  is 

absolute,  and  not  merely  for  life.      The  words  of  this  section  are 

large  enough  to  prevent  "  any  estate  by  the  curtesy,  right  of 

dower,  or  any  equivalent  estate"  from  arising  out  of  any  real 

estate  whatever  after  the  passing  of  this  Act.     Whether  they 

have  that  effect  or  are  restricted  by  the  context  so  as  to  operate 

only  in  cases  of  intestacy,  it  is  somewhat  difficult  to  say,  but  on 

the  whole,  perhaps,  they  must  be  taken  to  be  so  restricted,  and  at 

any  rate  this  case  may  be  dealt  with  as  if  so  much  were  conceded, 

especially  in  view  of  sec.  52  of  the  consolidating  Act  of  1898,  to 

be  mentioned  presently. 

But  sec.  19  of  this  Act  is  in  my  view  a  provision  of 
peculiar  importance  in  relation  to  the  question  involved.  It 
runs  as  follows : — "  Subject  to  the  provisions   of  this  Act  the 
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H.  C.  OF  A.  real   estate  of  every  deceased  person  devising  such"  (that  is, 
^^*'       real)  "  estate   by   his   will  shall   be  held  by   his  executor  to 

Marshall    whom  probate  shall  have  been  granted  according  to  the  trusts 
^  *'*  and   dispositions  of  such   will."      This  section   in   my  opinion 

makes  an  end  of  dower  out  of  estates  disposed  of  by  will.    The 

executor  is  to  hold  the  devised  estate  according  to  the  trusts 
and  dispositions  of  the  will.  It  cannot  be,  in  face  of  this,  that 
the  widow  may  claim  one-third  or  any  part  of  it  for  her  life. 
The  executor  has  the  whole  in  trust  for  the  devisee  or  devisees. 
But  the  importance  of  the  section  is  not  quite  realized  till  we 
come  to  consider  the  consequences  of  the  destruction  of  dower 
out  of  devised  as  well  as  intestate  estates.  Take  the  case  of  laud 
alienated  by  the  husband  during  his  life — the  only  remaining 
case  of  the  three  which  arose  at  common  law  on  the  death  of 
the  husband.  What  was  the  reason  why  the  common  law  said 
that  the  wife  could  from  the  moment  of  widowhood  claim  dower 
out  of  that  land  ?  It  was  this,  that,  if  it  remained  unalienated, 
it  mattered  not  to  her  at  the  husband  s  death  whether  he 
assumed  to  devise  it  or  made  no  will  of  it  It  was  part  of  the 
provision  which  the  law  made  for  her  at  his  death,  so  that  she 
might  duly  maintain  herself  and  the  younger  children  when 
her  lord  was  no  longer  alive  to  safeguard  them:  a  provision 
which,  when  the  land  remained  his,  became  absolutely  vested  at 
his  death,  so  that  she  had  only  to  demand  that  the  heir  should 
assign  its  metes  and  bounds,  and  on  his  doing  that  peremptory 
duty  she  could  enter  and  hold  it  to  her  death.  In  those  days  the 
purchaser  could  not  stand  in  her  way.  Why  ?  It  was  because 
she  could  say  to  him,  ''  You  bought  this  land,  out  of  which  I 
should  have  had  dower  from  the  heir,  or  if  my  husband  had 
willed  it  away,  then  even  against  his  devisee.  If  they  cannot 
withstand  me,  so  neither  can  you."  And  then  he  too  must  have 
allotted  her  the  third  part  to  hold  for  her  life.  That  was  because, 
if  he  had  not  purchased,  she  must  equally  have  been  endowed  by 
the  devisee  or  the  heir.  But  when  the  death  of  the  husband 
ceased  to  give  the  widow  any  dower  at  all — when  the  legislature 
said  in  1890,  "  Will  or  no  will,  widows  shall  have  no  dower  of 
that  which  the  husband  owns,"  and  when  they  made  a  substituted 
provision  out  of  that  which  the  intestate  leaves  (sec.  33),  but  none 
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out  of  that  which  he  has  willed  away  (sec.  19) — is  it  easy  to  H.  C.  op  A. 
suppose  that  dower  out  of  alienated  lands  remained  when  dower        ^^^' 
out  of  lands  devised  or  retained  was  destroyed  ?     How  could  the    Marshall 
widow  any  longer  say  to  the  purchaser,  even  supposing  the  Dower      3^^^ 

Act  were  out  of  the  way,  "You  owe  me  dower,  because  if  you  had       

not  bought  I  must  have  had  dower  "  ?  If  he  had  not  bought  she 
would  never  have  had  dower.  With  what  reason  could  she  then 
tell  the  purchaser  that  his  purchase  of  the  land  gave  it  to  her  ? 
When  the  legislature  abolished  dower  out  of  lands  undevised  and 
with  it  dower  out  of  lands  devised,  it  abolished  the  source  and 
root  of  dower  out  of  lands  alienated,  and  in  my  judgment  it  made 
an  end  of  the  thing  in  1890  as  effectually  as  if  there  had  been  no 
Act  of  William  IV.  When  the  land  ceased  to  be  subject  to  dower 
in  the  hands  of  either  the  husband  or  his  heir  or  his  executor, 
how  could  dower  still  hamper  it  in  the  hands  of  him  who  had 
acquired  it  from  the  husband  ?  This  Statute  then  went  right 
behind  the  Dower  Act,  and  did  away  with  all  the  common  law 
rights  which  had  led  to  the  legislation  of  1837.  If  it  did  that,  it 
left  the  Act  of  1837  cumbering  the  ground.  The  whole  of  the  old 
feudal  scheme  for  the  protection  of  the  widow  has  gone,  and  a 
new  scheme  has  been  fashioned  in  its  place. 

In  1893  an  Act  (No.  30)  was  passed  ''  to  amend  the  Probate  Act 
of  1890,  and  to  give  greater  facilities  for  the  issue  of  probate  and 
letters  of  administration  in  small  estates."  After  declaring  (by 
sec  2),  in  removal  of  doubts  as  to  the  construction  of  sees.  32  and 
33  in  the  Act  of  1890,  that,  subject  to  the  amending  Act,  the  hus- 
band's interest  in  his  intestate  wife's  estate  is  limited  to  that 
specified  in  sec.  33,  it  enacts  (sec.  3)  that  intestate  estates  not 
over  £500  in  net  value  are,  where  there  is  no  issue,  to  pass  to  the 
husband  or  widow  absolutely.  Sec  4  provides  that  where  there 
is  no  issue,  and  the  estate  of  the  deceased  intestate  exceeds  £500 
in  value,  the  husband  surviving  or  the  widow  is  to  be  entitled 
absolutely  to  £500  part  thereof,  and  shall  have  a  charge  on  the 
whole  estate  to  that  amount ;  and  by  sec.  5  the  provision  for  the 
husband  or  widow  made  by  the  last  mentioned  section  is  to  be  in 
addition  to  his  or  her  share  of  the  residue  remaining  after  the 
payment  of  the  £500  ''  in  the  same  way  as  if  such  residue  had 
been  the  whole  of  such  intestate's  real  and  personal  estate,  and 
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H.  a  OP  A.  this  Act  had  not  been  passed."  The  Act  deals  with  the  realty  and 
'*        the  personalty  as  one  estate. 

Mabsmalt.       I^  will  have  been  observed  that  none  of  the  above  Statutes 
Smith       profess  to  be  mere  consolidations.      Such  a  measure,  however,  is      1 
the  one  we  next  encounter,  No.  13  of  1898,  entitled  "  An  Act  to 
consolidate  ena>ctments  relating  to  Wills,  Probate  and  Adminis- 
tration."     After  examination  of  this  Act  I  am  of  opinion  that  it 
is  a  consolidation  of  the  several  Statutes  with  which  it  deals,  and 
that  it  faithfully  reproduces  those  provisions  of  the  Probate  Ad 
1890  and  of  the  Amending   Act    of    1893    to    which  I  have 
referred  above,  and  which,  inter  alia,  it  repeals  and  re-enacts.  I 
do  not  forget  the  wideness  of  the  portion  of  sec.  33  of  the  Act  of 
1890  which  finds  place  as  sec  52  of  the  Act  of  1898.    In  the 
latter  the  words  *'  out  of  the  real  estate  as  to  which  any  person 
dies  intestate  "  are  substituted  for  the  words  ''  out  of  any  real 
estate  "  used  in  the  former.     I  think  that  their  collocation  in  the 
Act  of  1890,  placed  as  they  were  in  the  same  section  with,  and 
between,  passages  which  could  only  refer  to  cases  of  intestacy, 
and  consequential  as  they  were  upon  the  first  of  such  passages, 
shows  that  the  draftsman  of  1898  has  correctly  interpreted  them. 
That  is  to  say,  the  Act  of  1898  is  not  the  less  a  consolidation 
because  of  the  form  of  sec.  52,  because  that  section  alters  nothing. 
But  sec  47  of  the  Wills  Probate  and  Administratiini  Act  is  a 
repetition  of  the  clear  intention  of  the  Act  of  1890  to  do  away 
with  the  common  law  right  of  dower  out  of  devised  estates,  and,  by 
consequence,  out  of  estates  alienated  inter  vivos.  There  had  been 
no  change  in  this  intention  in  the  intervening  eight  years.    In 
my  judgment  there  was  no  change  afterwards.      To  ascertain 
that  we  must  look  at  the  Conveyancivg  aiid  Law  of  Praperty 
(Supplemental)  Act   1901   (No.   37),   professing  to  consolidate 
certain   enactments   relating  to  conveyances,   assignments  and 
titles  to  lands.     This  Statute,  taking  it  apart  from  sec  10,  the 
controverted  provision,  is  nothing  more  than  a  consolidation  of  a 
few  enactments — in  all  some  thirteen  sections — which  were  out- 
standing after  the  consolidation  three  years  before  of  the  bulk  of 
the  Acts  dealing  with  refill  property  law  and  conveyancing,  save 
that  in  its  early  sections  it  corrects  some  imperfections  in  the 
previous  consolidation.      Sec.   10,   with    the   Second    Schedule 


4  C.L.R.]  OF  AUSTRALIA.  1638 

repeals,  but  with  a  proviso,  the  Dower  Act  of  William  IV.,  the  H.  0.  of  a. 

Amending  Act  14  Vict.  No.  27,  and  the  22nd  section  of  the  TitUs  ^^ 

to  Land  Act  1858  (No.  1  of  22  Vict.).   It  leaves  intact  the  Acts  of  Marshall 

1890  and  1893  and  the  WiUa  Probate  amd  Administration  Act  ^^^:^^ 

1898   which  consolidated   them.      The  proviso  is  "  that  such       

BArtOQ  J. 

repeal  shall  not  extend  to  deprive  any  woman  of  any  right  of 
dower  or  in  the  nature  of  dower,  which  she  had  at  the  passing  of 
this  Act  in  the  estate  or  effects  of  her  deceased  husband  nor 
to  any  contingent  or  vested  right  of  dower  which,  if  the  said 
enactments  mentioned  in  the  Second  Schedule  had  remained  in 
full  force  and  effect,  a  woman  would  now  have  or  would  here- 
after acquire  in  the  legal  or  equitable  estates  tail  of  her  husband, 
and,  notwithstanding  such  repeal^  such  rights  shall  remain  in  or 
accrue  to  her  and  may  be  enforced  in  the  Mime  manner,  and  shall 
be  subject  to  the  like  conditions  in  all  respects  as  if  this  Part  of 
the  Act  had  not  been  passed."  What  "  rights  of  dower  or  in  the 
nature  of  dower  "  were  there  in  1901  at  the  commencement  of 
this  Act  ?  Apart  from  dower  in  estates  tail,  these  seem  to  me 
to  be  only  those  of  women  then  alive  whose  rights  to  dower  or  in 
the  nature  of  dower  had  become  vested  by  the  death  of  a  hus- 
band at  any  time  between  1837  and  1890.  It  seems  that  the 
draftsman  or  the  legislature  preferred  to  call  those  which  vested 
between  Lang's  Act  and  the  Probate  Act  "  rights  in  the  nature 
of  dower ; "  but  the  only  distinction  between  them  and  those 
which  vested  between  1837  and  1863  is  that  under  intestacies 
after  Lang's  Act  the  lands  might  be  sold,  in  which  case  the 
widow  had  a  life  interest  in  one-third  of  the  purchase  money 
instead  of  so  much  of  the  land.  But  all  the  dower  that  a  woman 
could  gain  (apart  from  the  cases  next  mentioned)  was  dower  in 
intestate  legal  estates  in  fee,  and  no  such  dower  could  arise  upon 
an  intestacy  occurring  by  reason  of  a  death  after  1890.  Then 
under  the  second  branch  of  the  proviso  there  were  the  cases  in 
which,  if  the  Dower  Acts  had  held  good,  a  woman  would  have  in 
1901  or  would  afterwards  acquire  a  right  to  dower  out  of  the 
legal  or  equitable  estates  tail  of  her  husband.  Well,  if  the 
Dower  Acts  had  held  good  she  would  have  retained  a  right  of 
dower  out  of  equitable  as  well  as  legal  estates  tail,  and  this  the 
proviso  preserves  to  her.     The  reference  to  "  contingent "  rights 
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H.  C.  or  A.  of  dower  in  this  connection  (for  the  expression  does  not  occur  in 

^^^'        the  first  branch  of  the  proviso)  would  serve  to  inclnde  such  rights 

Marshall    ^  married  women  living  in  1901,  whose  husbands  were  then  still 

Smith       *l've,  would  possess,  contingently  then,  but  to  vest  upon  the 

deaths  of  the  husbands. 

Neither  of  these  classes  includes  the  ladies  whose  alleged 
interests  have  given  rise  to  the  requisitions  in  this  case.  And  it 
is  at  this  stage  that  the  appellants'  point  demands  examination. 
Mr.  Laxton  argues  that  we  must  treat  the  repeal  of  the  Dower 
Act  of  William  lY.  as  coming  within  a  rule  of  construction  laid 
down  in  several  cases  which  he  cited,  and  which  in  Swrtees  v. 
Ellison  (1),  is  stated  thus  by  Lord  Tenterden  C.J. : — "  When  an 
Act  of  Parliament  is  repealed,  it  must  be  considered  (except  as 
to  transactions  past  and  closed)  as  if  it  had  never  existed.  That 
is  the  general  rule ;  and  we  must  not  destroy  that,  by  indulging 
in  conjectures  as  to  the  intention  of  the  legislature."  In  Tattle 
v.  Orimwood,  Best  C.J.,  delivering  the  judgment  of  the  Court, 
said  (2) : — "  It  is  an  undoubted  rule  of  law  that  if  an  Act  of 
Parliament,  which  repeals  former  Statutes,  be  repealed  by  an 
Act  which  contains  nothing  in  it  that  manifests  the  intention 
of  the  legislature  that  the  former  laws  shall  continue  repealed, 
the  former  laws  will,  by  implication,  be  revived  by  the  repeal  of 
the  repealing  Statutes.''  Mr.  Loodon,  citing  also  FuUei'  v.  Bed- 
Taan  (3),  and  other  cases,  says  that  the  proposition  laid  down  by 
Best  C.J.  applies  as  well  when  the  first  Act,  instead  of  repealing 
former  Statutes,  displaces  the  common  law,  and  that  if  it  be  in 
its  turn  repealed  the  common  law  is  revived  p9*o  tanto.  I  have 
no  doubt  that  the  two  things  stand  on  the  same  reason,  and  that 
the  argument  is  correct  with  the  qualification  that  the  whole 
matter  is  one  of  the  intention  of  Parliament.  The  presumption 
arises  if  the  last  repealing  Act,  or  other  legislation  that  may 
properly  be  read  with  it,  contains  nothing  from  which  a  contrary 
intention  may  justly  be  inferred.  In  that  case  the  Act  first 
repealed  or  the  law  first  displaced  will  (at  common  law)  be 
revived.  But  if  the  legislation  in  question — that  is,  the  last 
repealing  Act  or  any  Statute  that  may  properly  be  read  with  it 

(1)  9  B.  &  C,  750,  at  p.  752.  (2)  3  Bing.,  493,  at  p.  496. 

(3)  26  Beav.,  600. 
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— does  show  an  intention   that   the   Statute  first  repealed  or  ^'  C-  o'  '^• 
the    common    law    first    displaced    shall  continue  so  repealed 
or  displaced,  then  he  who  shows  that  has  rebutted   the  pre- 
sumption.    So  the  question  is  here  whether  by  the  repeal  of  the 
Act  of  William  lY.  the  1901  Act  sec.  10  has  revived  the  common 
law  displaced  by  the  repealed  Act  ?    Primd  fade  that  was  so, 
and   it  was  for  Mr.  (huen  to  show  it  to  be  otherwise.    The 
question  could  not  have  arisen  in   England  since  1889.     The 
Interpretation  Act  of  that  year  provides  bj^  sec.  38  (2)  (a)  that 
where  an  Act  repeals  any  enactment,  then,  unless  the  contrary 
intention  appears,  the  repeal  shall  not  revive  "  anything  "  not  in 
force  or  existing  at  the  time  at  which  such  repeal  takes  effect. 
In  New  South  Wales  the  corresponding  enactment  is  sec.  8  of 
the  Interpretation  Act  of  1897.    Unfortunately  that  section  has 
failed  to  adopt  the  provision  just  quoted,  though  it  copies  verbatim 
the  other  paragraphs  of  the  same  section.     But  by  sec  6  the  Act 
of  this  State  provides  that — "The  repeal  of  an  enactment  by 
which  a  previous  enactment  was  repealed  shall  not  have  the 
effect  of  reviving  such  last-mentioned  enactment  without  express 
words."     Had  it  been  possible  when  passing  the  Interpretation 
Act  of  this  State  to  adopt  paragraph  2  (a)  of  sec.  HS  of  the  English 
Act,  the  State  Parliament  would  have  incorporated  a  most  useful 
provision  with  its  Statutes,  and  would  have  saved  all  the  trouble 
and  expense  of  the  present  litigation,  for  it  would  have  been 
impossible  to  raise  the  argument  on  which  the  appellants  found 
their  case.  But  as  the  Interpretation  Act  of  1897  is  a  consolidating 
Statute,  and  the  improvement  in  question  was  not  part  of  the 
previous  Statute  law  of  New  South  Wales,  it  was  scarcely  within 
Judge  Heydon's  commission  to  place  it  before  Parliament  as  part 
of  that  measure.     So  we  are  thrown  back  upon  the  common  law 
rule  cited  for  the  appellants  unless  the  respondent  can  show 
such  an  intention  on  the  part  of  Parliament  as  will  take  the  case 
out  of  the  rule.     And  this  I  think  he  has  done  by  demonstrating 
the  course  of  the  legislation  which  I  have  described  and  which 
has  intervened   between  the  Dower  Act  and  its  repeal,  so  as  to 
establish  that  the  repealing  section  is  a  mere  rounding  off  of  the 
process  of  development  which  had  gradually  rendered  the  Dower 
Act  inoperative  and  a  mere  piece  of  useless  legislative  furniture. 
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H.  C.  Of  A.  After  the  Probate  Act  of  1890,  and  its  consolidation,  together 
l^W'  with  the  intervening  Amendment  Act  of  1893,  as  parts  of  the 
Wills  Probate  and  Administration  Act  of  1898,  the  Acts  of 
William  IV.  and  of  14  Vict,  as  well  ss  sec  22  of  the  Act  of  22 
Vict.,  had  become  unnecessary,  and  their  repeal,  with  the  appro- 
priate saving  clause  or  proviso,  does  not  in  my  opinion  alter  the 
operative  law.  They  were  on  the  Statute  book,  but  very  ripe 
for  removal,  and  as  the  law  before  that  event  was,  as  nearly  as  I 
can  ascertain,  the  present  law,  I  am  of  opinion  that  the  Act  of 
1901  merely  gave  a  finishing  touch  to  the  work  of  consolidation 
in  this  respect,  and  that  it  did  not  by  the  repeals  in  question 
revive  the  common  law  as  to  dower. 

Less  than  a  fortnight  after  the  judgment  of  Walker  J.,  the 
subject  of  this  appeal,  there  was  passed  by  the  State  Parliament 
the  Doiver  Abolition  Act  of  1906.  It  provides  that  no  widow 
shall  be  entitled,  nor  after  the  commencement  of  the  Probate  Act 
of  1890  shall  any  widow  be  deemed  to  have  been  entitled,  to 
dower  out  of  any  land  or  out  of  any  estate  or  interest  in  the 
same.  But  nothing  in  the  Act  is  to  affect  any  rights  the  subject 
of  proceedings  in  any  Court  of  law  or  equity  pending  at  the 
commencement  of  the  Act,  or  any  decision  pronounced  by  a  Court 
of  competent  jurisdiction  before  the  commencent  of  the  Act  The 
point  was  raised  on  behalf  of  the  respondent  that  there  were  no 
rights  in  the  appellants  which  came  within  the  protection  afforded 
by  this  saving  clause.  A  decision  on  that  question  is  rendered 
unnecessary  by  a  conclusion  in  favour  of  the  respondent  on  the 
broader  aspects  of  the  case,  and  therefore  I  propose  by  such  a 
conclusion  to  leave  the  matter  in  a  state  more  satisfactory  to 
those  interested  and  to  the  profession.  In  my  opinion  Walker  J. 
was  right  in  his  decision,  and  this  appeal  must  be  dismissed  with 
costs. 


Isaacs.  J.  The  question  whether  the  common  law  of  dower 
still  prevailed  in  New  South  Wales  after  the  passing  of  the  Act 
No.  37  of  1901  depends  upon  two  considerations.  The  first  is  the 
effect  to  be  given  to  sec.  10  of  that  Act,  apart  from  all  other 
enactments,  and  the  second  is  the  effect  of  the  Wills  Probate  and 
Administration  Act  1898. 
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As  to   the   10th  section  of  the  Conveyancing  and  Law  o)    H.  0.  of  a. 
Property  {Supplemental)  Act  1901   itself  there   is    only   one        ^^' 
possible  construction.     It  provides  as  follows : — "  The   enact-    Marshall 
ments  in  the  Second  Schedule  to  this  Act  are,  save  as  hereinafter 
mentioned,  repealed  to  the  extent  expressed  in  the  said  Schedule." 
Then  follows  a  proviso  which  excepts  from  the  repeal  certain 
rights  of  dower  which  do  not  include  the  present  case.    The 
Second  Schedule  refers  inter  alia  to  the  Act  7  Wm.  IV.  No.  8,  and 
the  extent  of  the  repeal  of  this  Act  is  stated  to  be  "  so  much  as 
adopted  the  Imperial  Act  3  and  4  Wm.  IV.  c.  105." 

The  effect  of  these  unambiguous  words  is  that  the  English 
Ikywer  Act  is  no  longer  part  of  the  Statute  law  of  New  South 
Wales,  except  so  far  as  its  provisions  are  preserved  for  the  cases 
mentioned  in  the  proviso. 

The  title  of  the  repealing  Act  as  a  consolidation  Act  cannot 
modify  terms  so  precise  as  those  of  sec.  10.  Its  effect  upon  the 
construction  of  the  Act  of  1898  is  subsequently  referred  to. 

Nor  can  the  argument  of  absurdity  or  suggested  injustice  avail 
against  plain  legislative  language.  Injustice  in  such  a  case  is 
matter  for  Parliament  alone,  and  as  was  said  by  Jervia  C.J.  in 
Ahley  v.  Dale  (1) : — "  We  assume  the  functions  of  legislators  when 
we  depart  from  the  ordinary  meaning  of  the  precise  terms  used, 
merely  becaus^e  we  see  or  fancy  we  see  an  absurdity  or  manifest 
injustice  from  an  adherence  to  their  literal  meaning."  Nor  again 
will  the  history  uf  antecedent  legislation  modify  the  construction 
of  the  repealing  words.  If  the  surviving  Statute  law  does  not  of 
itself  alter  the  rule  of  the  common  law,  it  cannot  aid  the  suggested 
interpretation ;  if  it  does  provide  a  different  rule,  it  does  so 
independently,  and  without  affecting  the  meaning  of  the  section 
now  under  consideration. 

To  refuse  therefore  to  recognize  the  absolute  repeal  of  the 
Dower  Act  except  as  qualified  by  the  proviso  itself  would  be 
wholly  inconsistent  with  the  unequivocal  intention  of  Parliament 
as  stated  in  the  clearest  language. 

But  it  does  not  follow  that  because  the  Dower  Act  itself  is 
swept  away  the  common  law  is  re-established.  While,  on  the 
one  hand,  there  are  no  words  beyond  the  proviso  which  save  the 

(1)  20  L.  J.C.P.,  233,  &t  p.  235. 
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^^^  hand,  any  syllable  of  legislative  declaration  expressly  restoring 

Mabshall  the  common  law  of  dower.    The  Act  is  silent  on  the  point,  as 

Sm^th.  ^^^  ^  ^^y  6^pi*^8S  provision  is  concerned,  and  so  the  effect  has  to 

be  determined  otherwise.     If  the  common  law  is  revived  it  is 

Imac*  J. 

because  it  springs  up  again  of  necessity  from  the  fact  of  there 
being  no  existing  Statute  law  on  the  subject  making  a  different 
provision,  and  not  because  the  repealing  Act  contains  any  active 
restoration  of  the  former  law  either  expressly  or  by  implication. 

The  question  is  whether  the  still  subsisting  legislation,  namely, 
the  WiUs  Probate  and  Administration  Act  1898,  expressly  or 
by  implication  contains  anything  opposed  to  the  common  law  rale 
of  dower. 

This  involves  some  examination  as  to  the  nature  of  dower. 
Many  authorities  have  been  cited  to  the  Court  in  connection  with 
this  somewhat  obscure  subject,  the  history  of  which  reaches  back 
beyond  the  intixxluction  of  the  feudal  system  into  England. 

Dower  is  variously  described  b}^  learned  authorities  and  in 
language  sometimes  capable  of  varying  interpretation.  The  one 
point  of  importance  to  the  present  case  is  whether  the  wife's  title 
to  dower  can  properly  be  said  to  accrue  in  the  lifetime  of  her 
husband  so  as  then  to  vest  in  her  a  complete  right  enjoyable  on 
her  husband's  death,  or  whether  her  right  becomes  complete  only 
at  his  death. 

On  the  whole,  threading  one's  way  through  the  slightly  differ- 
ing modes  of  expression  of  the  authorities,  it  appears  that  she 
cannot  be  properly  said  to  be  entitled  to  dower  or  to  become  a 
dowager  until  her  husband's  death,  that  is,  until  she  is  a  widow. 

Coke  upon  Littleton,  31a,  defines  **  Dower "  as  follows  :— 
'*  Tenant  in  dower,  is,  where  a  man  is  seised  of  certain  lands  or 
tenements  in  fee-simple,  fee-tail  general,  or  as  heir  in  special 
tail,  and  taketh  a  wife  and  dieth ;  the  wife,  after  the  decease  of 
Iter  husband,  shall  be  endowed  of  the  third  part  of  such  lands  and 
tenements  as  were  her  husband's  at  any  time  during  the  coverture; 
to  have  and  to  hold  to  the  same  wife  in  severalty  by  metes  and 
bounds  for  terms  of  her  life  "  &c. 

In  Corny n's  Digest,  vol.  4,  p.  50,  we  find  under  the  word  Dower 
the  heading  "(A)  10.   When  Dowei^  commences,*'  and  then  the 
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learned  author  says : — "  To  a  title  to  dower  three  things  are   H«  C-  <>'  ^* 
necessary :  marriage,  seisin,  and  the  death  of  the  husband  :  Co.  L.       ^    ' 
31a,  32a.  Marshall 

In  Lampet's  Case  (1)  it  is  stated  thus : — "  When  a  man  seised  of  smith. 
lauds  in  fee,  or  in  fee-tail  general,  takes  a  wife,  to  the  perfection 
of  the  dower  two  things  are  requisite,  lawful  matrimony  and  the 
death  of  her  husband :  for  notwithstanding  her  husband  is  seised 
in  fee,  and  the  marriage  is  lawful,  yet  she  has  but  a  possibility  of 
dower  till  the  death  of  her  husband." 

The  same  case  goes  on  to  say  that  the  intermarriage  and  the 
seisin  are  the  fundamental  causes  of  dower,  and  the  death  of  the 
husband  but  as  an  execution  thereof,  but  there  is  further  added 
that  it  may  be  said  that  the  title  of  dower  is  not  consummate  till 
the  death  of  the  husband  and  that  peradventure  the  wife  may  die 
before  her  husband. 

Kent  in  his  Commentaries,  vol.  4,  at  p.  50,  says : — "  Dower  is 
a  title  inchoate  and  not  consummate  till  the  death  of  the  husband ; 
but  it  is  an  interest  which  attaches  on  the  land  as  soon  as  there 
is  the  concurrence  of  marriage  and  seisin." 

In  Doe  V.  GwinrieU  Lord  Denm^m  C.J.  says  (2): — "The 
wife's  right  to  dower  is  doubtless  not  consummate  till  the  death 
of  her  husband."  He  further  says  (3): — ''By  these  considera- 
tions we  are  led  to  conclude  that  dower  attaches  on  the  husband's 
real  property  at  the  period  of  his  death,"  and  again  the  learned 
Judge  quotes  from  Park  on  Dower  the  passage  stating  that  the 
understanding  of  the  profession  was  "that  the  wife  shall  be 
endowed  of  the  land  as  she  finds  it  at  the  time  of  her  title  of 
dower  consummated." 

I'o  be  endowed  is  to  have  dower  assigned.  On  her  husband's 
death,  the  widow,  unless  in  the  meantime  she  has  lost  her  right 
by  divorce,  elopement  or  other  recognized  bar,  is  by  common  law 
entitled  to  have  the  part  of  his  lands  which  she  is  to  enjoy  as- 
signed by  metes  and  bounds.  She  needs  no  conveyance  because 
upon  assignment  the  law  itself  confers  upon  her  the  estate  in  the 
lands  assigned,  not  as  under  the  heir  but  as  holding  from  her 
deceased  husband,  and  as  in  continuation  of  his  estate  (Cruise's 
Digest,  vol.  1,  p.  163). 

(1)  10  Rep.,  46  b.,  at  49  a.  (2)  1  Q.B.,  682,  at  p.  600. 

(3)  1  Q.6.,  68*2,  at  p.  695. 
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H.  c.  or  A.       Alienation  by  the  husband  by  deed  or  will  could  not  at  com- 

^^^'  mon  law  extinguish  the  dower  (Coke  upon  Littleton^  32). 
Makbhall  The  result  is  that  until  the  husband's  death  it  was  impossible 
Smith.  ^  assert  any  absolute  or  accrued  right  to  be  endowed  of  any  of 
his  lands,  but  if  on  his  death  such  a  right  existed  as  against  him 
or  his  heir,  supposing  the  husband  to  have  retained  his  lands 
undisposed  of  and  unencumbered,  that  right  could  be  asserted 
against  any  alienee  or  devisee 'from  him. 

In  other  words,  the  claim  against  the  alienee  or  devisee 
depended  on  the  right  against  the  husband's  landa  at  his  death  as 
if  he  had  retained  them  in  full  ownership. 

If  then  the  Wills,  Probate  and  Administration  Act  1898 
provides  as  argued  for  the  respondent,  that  either  in  the  case  of 
testacy  or  intestacy  dower  is  extinguished  as  to  the  lands  which 
were  the  husband's  at  the  time  of  his  death,  it  seems  to  follow  as 
a  necessary  consequence  that  land  alienated  inter  vivos  is  notsab- 
ject  to  dower  claim  after  the  husband  s  death. 

In  my  opinion  the  WiUs,  Probate  and  Administration  Act 
does  extinguish  dower  both  in  testacy  and  intestacy.  As  to 
intesteusy,  no  doubt  can  possibly  arise  because  sec.  52  is  express 
on  the  subject.  In  the  case  of  testacy,  sec.  44  vests  in  the  execn* 
tor  all  the  real  and  personal  estate  of  which  a  person  dies  seised 
or  possessed  of  or  entitled  to  in  New  South  Wales ;  sectioo  46 
makes  it  assets  for  the  payment  of  all  duties  and  fees  and  of  his 
debts,  and  subject  to  the  restriction  of  section  56,  enables  the  execa- 
tor  for  the  purposes  of  administration  to  sell  or  mortgage  the  real 
estate  and  convey  it  to  a  purchaser  or  mortgagee  *'  in  as  fall  and 
efTectual  a  manner  as  the  deceased  could  have  done  in  his  lifetime. 

Sec.  47  is  as  follows : — **  Subject  to  the  provisions  of  this  Part 
of  this  Act,  the  real  estate  of  every  such  deceased  person  devising 
such  by  his  will,  shall  be  held  by  his  executor  to  whom  probate 
has  been  granted,  or  the  administrator  with  the  will  annexed, 
according  to  the  trusts  and  dispositions  of  such  will." 

Sec.  48  provides : — "  The  executor  to  whom  probate  has  been 
granted  shall  have  the  same  rights  and  be  subject  to  the  same 
duties  with  respect  to  the  real  estate  of  his  testator  that  executors 
heretofore  have  had  or  been  subject  to  with  reference  to  personal 
assets." 
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The  sections  referred  to  read  in  their  grammatical  and  natural  H.  C.  of  a. 
sense  leave  a  testator  the  complete  and  unfettered  power  of       ^^^' 
disposal  of  all  his  property.     Real  and  personal  estate  are  placed    mabsuatj. 
on  the  same  footing,  and  personal  property  was  never  subject  to      ^^^^ 
dower.  

In  the  absence  of  testamentary  disposition  the  law  itself 
extinguishes  dower  as  to  lands  of  which  the  husband  dies  pos- 
sessed ;  and  it  is  hard  to  understand  why  the  legislature  should 
mean  to  qualify  with  liability  to  dower  the  apparently  plenary 
provisions  of  the  sections  quoted.  If  the  husband  by  his  silence 
may  deprive  his  wife  of  dower,  is  his  power  to  do  so  less  because 
he  expressly  directs  it  ? 

Although,  as  already  pointed  out,  the  title  of  the  Act  of  1901  as 
a  consolidating  Act  cannot  restrict  the  full  effect  of  sec.  10  of  that 
Statute,  or  the  equally  precise  language  of  any  other  Statute, 
it  may,  and,  in  my  opinion,  does  materially  assist  in  the  inter- 
pretation of  the  Act  of  1898  which  contains  no  inconsistent  pro- 
vision, because  it  indicates  that  the  legislature  thought  the  state 
of  the  law  was  such  as  to  make  the  repeal  of  the  Dower  Act  a 
mere  work  of  legislative  symmetry.  The  sole  reason  for  such  an 
opinion  on  the  part  of  the  legislature  was  the  existence  of  the 
Act  of  1898  and. this  is  only  consistent  with  its  provisions  having 
in  regard  to  this  question  the  full  effect  of  the  Act  repealed. 

I  come  therefore  to  the  conclusion  that  the  WiUa  Probate  and 
Administration  Act  1898  is  inconsistent  with  rights  of  dower, 
and  that,  whether  land  was  alienated  inter  vivos  or  by  will  or 
was  retained  entirely  undisposed  of,  no  claim  for  dower  could  be 
maintained  on  the  death  of  the  proprietor  against  the  executor, 
administrator  or  alienee. 

It  is  in  this  view  unnecessary  to  consider  the  effect  of  the  Act 
of  1906  upon  the  facts  of  this  case. 

I  agree  that  the  appeal  should  be  dismissed. 

HiGOiNS  J.  I  am  also  of  opinion  that  this  appeal  should  be 
dismissed.  The  case  has  taken  much  longer,  probably,  than  it 
would  have  taken  if  the  learned  Judge  below  had  not  been  pre- 
vented by  his  illness  from  setting  forth  his  reasons.  There  are 
really  two  questions  occasioned  by  the  language  used  in  sec.  10 
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fl.  C.  OF  A.  of  the  Conveyancing  and  Law  of  Property  Act  1901 : — (1)  Are 

^^*        the  enactments  which  that  section  leaves  unrepealed  sufficient  to 

Mabshall    exclude  dower  in  the  case  of  women  married  since  Ist  January 

Smfth.      1S37,  whose  husbands  convey  lands  in  fee  simple  ?    (2)  If  these 

-~—       enactments  are  not  sufficient,  does  sec  10,  by  repealing  the  Act 

"****"'"''     7  Wm'.  IV.  No.  8  (which  adopts  the  English  Act  3  &  4  Wm.  IV, 

c.  105),  revive  the  common  law  as  to  dower  as  it  existed  before 

that  Act  ? 

We  are  told,  though  it  does  not  appear  in  the  evidenee,  that 
J.  E.  Holds  worth  and  L.  J.  Holdsworth  became  seised  in  fee  simple 
as  tenants  in  common  in  possession  of  the  land  in  1883,  under  a 
settlement  dated  1854-5,  and  that  J.  K  Holdsworth,  L.  J.  Holds- 
worth,  and  the  plaintiff  Smith  have,  or  are  to  be  assumed  to  have, 
each  a  wife ;  that  in  August  1903  J.  K  Holdsworth  conveyed  his 
individual  moiety  to  L.  J.  Holdsworth ;  and  that  in  March  1SK)4 
L.  J.  Holdsworth  conveyed  the  entirety  to  Smith.  The  contract 
of  sale  is  dated  21st  December  1905,  and  at  this  time  the  property 
was  subject  to  mortgages,  as  to  which  we  have  no  particulars. 
Walker  J.,  by  his  decretal  order  of  3rd  September  1906,  has 
declared,  under  an  originating  summons  taken  out  by  Smith 
against  the  purchasers,  "  that  the  respective  wives  of  J.  K  Holds- 
worth  and  L.  J.  Holdsworth  .  .  .  and  of  the  plaintiff  are  not, 
nor  is  either  of  them,  entitled  to  dower  in  the  premises,  and  that 
the  requisitions  and  objections  of  the  defendants  to  the  title  .  . 
have,  in  so  far  as  they  required  to  be  answered,  been  sufficiently 
answered  by  the  plaintiff,  and  that  a  good  title  to  the  premises 
can  be,  and  has  been  shown  by  the  plaintiff." 

I  shall  first  consider  the  history  of  the  legislation,  as  that  his- 
tory is  material  for  the  purposes  of  my  opinion.  The  Act  7  Wm. 
IV.  No.  8  put  a  woman,  if  married  after  1st  January  1837,  at  the 
mercy  of  her  husband  as  to  dower  out  of  his  fee  simple  estatea 
He  could  dispose  of  any  of  such  estates  during  his  lifetime ;  he 
could  give  them  by  will  as  he  pleased  (sec.  4  of  3  &  4  Wm.  IV.  c. 
105).  After  that  Act,  the  only  case  in  which  dower  could  attach 
to  such  an  estate  was  the  case  of  a  husband's  intestacy.  The  next 
Act  as  to  dower  was  the  Act  14  Vict.  No.  27.  By  this  Act  a 
purchaser  or  mortgagee  was  relieved  of  inquiry,  and  protected  as 
to  possible  dower  claims,  in  the  case  of  a  wife  not  resident  in  New 
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Soath  Wales,  and  whose  existence  was  unknown  to  him ;  and  in   H*  0.  o»  A. 
any  case,  the  dower  has  to  be  reckoned  on  the  basis  of  excluding       s^^ 
any  increase  of  value  due  to  improvements  made  since  the  alien*    Mabshall 
ation.     Then  by  the  Act  22  Vict.  No.  1,  sec.  22,  a  wife  was  enabled      sbhth. 
to  bar  dower  though  her  husband  did  not  join  in  the  deed.    Next 
came  Lang's  Act  (26  Vict  No.  20)  which  made  provision  for  the 
distribution  of  real  estates  on  intestacy.    The  basis  of  the  common 
law  of  dower  was  the  necessity  of  provision  for  the  widow.  In  olden 
times,  there  was  little  property  other  than  land ;  there  was  no  power 
to  make  a  will  of  land  till  the  reign  of  Henry  VIII.;  the  testator  was 
treated  as  being  under  an  obligation  to  provide  for  his  widow  out 
of  his  land  ;  and  his  land  was  treated  as  subject  to  provide  dower 
for  the  widow,  to  the  extent  of  one  third  of  the  land  during  her 
life.     The  heir  of  the  husband,  or  the  pui*chaser  from  the  husband, 
took  the  land  subject  to  the  same  liability  as  it  was  subject  to  in 
the  hands  of  the  husband.     They  were  in  no  better  position  as 
to  the  land  than  the  husband ;  but  they  were  in  no  worse.     If 
the  husband  could  be  relieved  of  the  dower,  the  heir  or  purchaser 
was  relieved  also.    By  Lang's  Act  s,  new  kind  of  provision  was 
made  for  widows.    This  Act  provided  that  real  estate  should 
not  go  to  the  heir,  but  that  all  of  it  should  be  treated  as  a  chattel 
real,  and  be  included  in  the  executor's  inventory.     The  effect 
would  have  been  to  give  to  the  widow  one  third  or  one  half  share 
in  the  lands,  not  merely  in  the  profits  thereof ;  but  it  was  pro- 
vided that  nothing  was  to  give  to  the  widow  any  greater  interest, 
in  the  case  of  her  husband  dying  intestate  as  to  real  estate,  than 
her  rights  as  dowres&     This  practically  gave  to  the  widow,  in 
the  case  of  intestacy,  a  statutory  right  to  an  equivalent  of  dower, 
but  took  away  her  dower  properly  so  called.    Next  came  the  Pro- 
bate  Act  of  1890.     By  this  Act  (sec.  32),  which  repealed  Lang's 
Acty  all  real  estate  of  a  person  dying  intestate  (in  whole  or  in  part) 
was  to  be  vested  in  the  administrator  (or  executor)  on  trust  for 
payment  of  debts,  and  subject  thereto  on  trust  for  the  persons  who 
would  be  entitled  to  the  personal  property  on  intestacy.   By  sec.  33 
a  widow  was  to  be  interested  in  her  husband^s  real  estate  as  if  it 
were  personalty ;  "  and  no  estate  by  curtesy  or  right  of  dower 
or  any  equivalent  estate  shall  arise  after  the  passing  of  the  Act 
out  of  any  real  estate."    These  words  are  unqualified  in  form.    It 
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H.  C.  or  A.  is  true  that  they  occur  in  that  part  of  the  Act  which  chiefly 
1907.        relates  to  intestacy ;  but,  as  I  have  said,  intestacy  was  the  only 

Marshall  case  in  which  dower  could  still,  so  long  as  the  Act  7  Wm.  IV.  No. 
8  remained  in  force,  attach  to  estates  in  fee  simple.  I  am 
strongly  inclined  to  think  that  these  words  were  meant  to 
abolish  the  last  vestiges  of  dower ;  but  there  might  still  lark 
some  doubt  as  to  dower  from  estates  such  as  estates  tail,  which 
are  not  subject  to  wills  or  to  the  law  as  to  intestacy.  I  think 
that  these  words  meant,  at  the  least,  that  there  should  be  no 
dower  out  of  fee  simple  estates  in  the  case  of  husbands  there- 
after dying.  The  7  Wm.  IV.  No.  8  had  given  the  husband  power 
to  convey  or  to  devise  his  lands  without  regard  to  his  wife ;  and, 
as  to  the  remaining  case,  the  case  of  his  intestacy,  the  wife  now 
got  something  better  than  she  had  had — a  share  in  the  corpus, 
instead  of  a  mere  share  in  the  income  for  her  life.  I  may  pass 
over  the  Probate  AnneixdTnent  Act  of  1893,  which  is  immaterial 
for  my  purpose,  and  come  to  the  consolidating  Act  of  1898— the 
Wills  Prohcite  and  Adminiatration  Act  of  1898.  This  repealed 
the  Act  of  1890 ;  but  by  sec.  44  and  following  sections  it  re- 
enacted  its  provisions  for  distribution  of  real  estate.  The 
executor  or  administrator  was  to  have  all  the  real  estate  of  a 
testator  or  intestate  vested  in  him  (sec.  44) ;  to  pay  the  debts  out 
of  the  combined  real  and  personal  property  (sec  46) ;  and  "sub- 
ject to  the  provisions  of  this  Part  of  the  Act "  the  real  estate  was 
to  go  according  to  the  trusts  and  dispositions  of  the  will  (sec  47). 
Sees.  50-52  show  precisely  the  mode  of  distribution  of  the  real 
estate,  if  and  so  far  as  there  was  an  intestacy.  It  is  to  be  dis- 
tributed in  "  the  following  shares  only" — following  the  Statutes 
of  Distributions,  with  some  qualifications.  These  provisions  are 
exhaustive,  and  exclude  all  possible  dower  out  of  the  husband's 
real  estate,  whether  he  has  died  testate  or  intestate  (sees.  47, 52). 
This  Act  of  1898  has  never  been  repealed.  The  Act  of  1901 
does  not  deal  with  it  at  all.  If  there  had  never  been  an  Act 
7  Wm.  IV.  No.  8  at  all,  still  dower  has  by  this  Act  of  1898 
been  absolutely  excluded  as  to  land  left  by  the  husband,  whether 
he  leaves  a  will  or  not.  It  is  urged,  however,  by  the  appellants, 
that,  but  for  the  Act  7  Wm.  IV.  No.  8,  dower  would,  nothwith- 
standing  the  Act  of  1898,  attach  to  lands  which  the  husband  had 
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sold  and  conveyed  during  his  life.  There  is  certainly  no  express  H-  C*  o'  -^- 
exclusion  of  dower  as  to  such  lands.  But  the  argument  seems  to  ^_^ 
me  to  involve  a  misconception  of  the  nature  of  dower.  Dower  makshall 
was  a  provision  for  the  wife  to  which  the  land  of  the  husband 
was  subject,  in  the  hands  of  the  husband  (contingently  during  his 
life),  and  in  the  hands  of  the  heir  or  devisee  or  purchaser  (actu- 
ally after  the  husband's  death).  It  was  like  a  charge  on  the  land  as 
against  the  husband — an  interest  which  attaches  to  the  land  as  soon 
aa  there  was  the  concurrence  of  marriage  and  seisin,  and  whoever 
took  the  land  from  the  husband,  or  from  his  heir  or  devisee,  took  it 
subject  to  the  same  charge.  The  husband,  in  effect,  could  not  give  to 
the  purchaser  more  than  he  had.  But  if  the  laud  was  not  subject 
to  dower  in  the  hands  of  the  husband,  or  his  representatives — his 
heirs — or  in  the  hands  of  his  devisees,  it  could  not  be  subject  to 
dower  in  the  hands  of  a  purchaser  from  the  husband.  If  it  was 
not  liable  to  dower  in  the  hands  of  the  husband  or  of  volunteers 
claiming  under  him,  it  was  not  liable  to  dower  in  the  hands  of 
those  claiming  under  him  by  virtue  of  valuable  consideration.  In 
New  South  Wales  the  charge  has  gone  as  against  the  husband  ; 
and  it  cannot  remain  as  against  those  claiming  for  value  under 
him.  For  these  reasons  I  am  strongly  inclined  to  think  that, 
even  without  the  aid  of  Act  7  Wm.  IV.  No.  8,  the  right  of  dower 
at  common  law  has  gone  in  New  South  Wales  by  virtue  of  other 
enactments. 

But  even  if  it  should  be  thought  that  the  Acts  left  unrepealed 
by  7  Wm.  IV.  No.  8  are  not  suflScient  to  exclude  dower  from 
fee  simple  estates,  where  the  estates  have  been  conveyed  or 
mortgaged  by  the  husband,  I  am  of  opinion  that,  according  to  the 
proper  view  of  the  Act  of  1901,  it  does  not  revive  the  common 
law  as  to  dower.  It  is  true  that  the  New  South  Wales  leoris- 
lature — unfortunately,  as  I  think — has  not,  in  its  Interpretatimi 
Act  1897  followed  the  British  legislature  with  regard  to  the 
repeal  of  Acts  which  have  repealed  the  common  law.  Sec.  6  says: 
"  The  repeal  of  an  enactment  by  which  a  previous  enactment  was 
repealed  shall  not  have  the  effect  of  reviving  such  last-mentioned 
enactment  without  express  words " ;  but  this  section  does  not 
apply  to  the  repeal  of  an  enactment  by  which  the  previous  com- 
mon  law  was  repealed  (contrast  English  Act  52  &  53  Vict.  c.  63, 
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H.  C.  OF  A.  sec.  38),   Therefore,  we  are  constrained  by  the  authorities  to  treat 
^^^'       the  repeal  of  the  Act  7  Wm.  IV.  No.  8  as  privid  facie  involving 

Marshall    ^^®  revival  of  the  old  common  law  as  to  dower  as  it  theretofore 
g  ^'  existed.      Bat  this  rule  as  to  the  revival  of  the  common  law  is 

not  absolute ;  like  almost  all,  if  not  all,  rules  as  to  Statutes,  it  is 
a  qualified  rule,  a  rule  of  presumption  {TatUe  v.  ChriTnwood  (I); 
Mount  V.  Taylor  (2));  and,  in  my  opinion,  the  presumption  is 
here  rebutted.  I  gather  from  the  repealing  Act  of  1901,  its 
nature,  its  place  in  the  legislation  of  New  South  Wales,  and  its 
construction  and  consequences,  an  intention  that  the  law  as  it 
existed  at  the  time  of  the  repealing  Act  should  be  consolidated, 
and  continue  as  it  then  was — in  short,  an  intention  that  Uie 
common  law  as  it  existed  before  the  Act  7  Wm,  IV.  No.  8 
should  not  be  revived. 

For,  in  the  first  place,  the  Conveyancing  and  Property  Act  of 
1901  purports  to  be,  according  to  its  title,  a  mere  consolidating 
Act — one  of  a  large  number  of  consolidating  Acts  passed  about 
1901.  There  has  not  been  pointed  out  to  us  one  single  instance 
in  which  this  Act  makes  in  any  point,  other  than  that  in  debate, 
any  change  in  the  existing  law.  The  presumption  as  to  ordinary 
Acts  of  Parliament — that  the  legislature  does  not  intend  any 
alteration  of  the  law  beyond  what  it  declares  either  in  express 
terms  or  by  unmistakeable  implication — applies  with  double  force 
to  a  consolidating  Act  such  as  this  is — ''  An  Act  to  consolidate 
certain  enactments  relating  to  conveyances  assignments  and  titles 
to  land."  Of  course,  the  words  of  consolidating  Acts  are  to  be 
interpreted  in  the  same  way  as  any  other  Acts.  But  this  is  not 
a  question  as  to  the  interpretation  of  words.  The  words  of  sec 
10  are  perfectly  clear — ^they  repeal  7  Wm.  IV.  No.  8.  The  ques- 
tion is  as  to  certain  alleged  incidental  consequences  of  the  repeal 
It  is  urged  that  by  virtue  of  the  repeal  the  common  law  is  to  be 
deemed  to  have  been  revived.  The  answer  is  that,  as  the  Act  of 
1901  is  merely  intended  to  consolidate  existing  law,  there  is,  to 
say  the  least,  a  strong  presumption  against  such  a  change  as  the 
revival  of  the  common  law  would  involve.  In  the  next  place,  this 
verj'-  sec.  10  contains  a  proviso  which  shows  the  scrupulous 
anxiety  of  the  draftsman  not  to  depart  in  the  slightest  degree 

(1)  3  Bing.,  493,  at  p.  496.  (2)  L.R.  3  C.P.,  645. 
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from  the  existins^  law.  For  it  saves  the  rights  (if  any),  contingent  H-  C.  of  a. 
or  vestedjof  women  to  dower  out  of  estates  tail,although  such  rights  ^^^ 
must  be  rare  and  insignificant.  The  legislation  since  7  Wm.  lY.  No.  Makbhall 
8  had  not  expressly  touched,  and  might  be  so  construed  as  not  to  qJ^k. 
touch,  estates  tail ;  and  therefore  the  draftsman  provided  that  —7-- 
the  dower  rights,  if  any,  in  respect  of  estates  tail,  should  remain 
intact  Moreover,  the  proviso  by  its  very  form — saving  certain 
rights  of  dower  from  being  possibly  interfered  with  by  the 
previous  part  of  the  section — indicates  that  that  previous  part  of 
the  section  was  not  regarded  as  conferring,  but  as  possibly  taking 
awAy,  dower  righta  If  dower  rights  at  common  law  were  being 
revived,  one  would  expect  also  a  proviso  protecting  from  dower 
claims  those  persons  who  have  purchased  or  taken  mortgages  of 
land  before  1901,  on  the  faith  of  the  law  then  existing  under  7 
Wm.  IV.  No.  8.  The  present  mortgagees  belong,  I  presume,  to 
this  class  of  persons.  It  may  be  that  such  a  purchaser  or  mort- 
gagee is  protected  by  the  general  words  of  sec.  8  of  the  Interpre- 
tation Actot  1897  ;  but  the  same  general  words  would  also  equally 
protect  those  dower  rights  which  the  proviso  does  specifically 
protect ;  and  my  point  is  that  the  proviso  throws  light  on  the 
previous  part  of  the  section,  showing  an  intention  not  to  revive 
the  common  law  dower,  but  to  take  away  an  old  Act  regulating 
dower  as  subsequent  legislation  rendered  it  unnecessary — in  fact, 
to  take  down  an  old  fence  when  a  new  fence  has  been  substituted. 
There  are  divers  other  considerations  tending  to  make  the 
revival  of  the  common  law  of  dower  inconceivable  with  this 
section.  All  the  considerations  point  to  the  conclusion  which  a 
broad  survey  of  the  trend  and  policy  of  New  South  Wales  legis- 
lation confirms — a  continuous  trend  and  policy  in  the  direction 
of  cutting  down  of  dower  rights,  of  substituting  therefor  other 
and  ampler  rights  for  married  women,  of  simplifying  titles  and 
facilitating  the  transfer  of  and  dealings  with  land — that  by 
merely  repealing  this  Act  7  Wm.  IV.  No.  8,  while  leaving  the 
Wills  Probate  and  Admimatration  Act  of  1898  standing,  the 
legislature  had  no  intention  to  reverse  its  long  continued  policy, 
or  to  revive  a  system  which  had  practically  become  obsolete  and 
unfitted  to  modem  conditions. 

I  think  it  my  duty  to  add  that  I  have  assumed  throughout  that 
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H.  C.  or  A.  the  existing  mortgages  were  made  after  the  marriages  referred  ta 
If  they  were  made  before  marriage,  of  course  the  widow  would 

Marshall  ^ot  be  dowable  out  of  the  equity  of  redemption,  under  the  com- 
mon law  as  it  existed  before  the  Act  7  Wm.  IV.  No.  8  :  Dixon  v. 
SaviUe  (1).  I  think  it  only  fair  to  deal  with  the  matter  on  ih« 
lines  which  both  parties  desire ;  although  it  is  to  be  regretted 
that  the  facts  were  not  stated  more  fully  in  the  affidavit 


V, 

Smith. 

HigiKfns  J. 


Appeal  dismidsed,  with  eo^3. 

Solicitor,  for  the  appellants,  A .  Muddle. 

Solicitors,  for  the  respondent,  McLachlan  &  Murray. 

C.  A.  W. 
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O'Connor  and 

Hiffgins  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

In/ant,  custody  qf— Parent  mid  child — Child  in  custody  of  others — Habens  corpus-- 
Bight  of  father — Abdication — Weifare  of  child. 

The  father  of  a  child  dve  months  old,  her  mother  being  dead,  gave  her  into 
the  custody  of  her  maternal  grandparents,  and  left  her  in  their  custody  nntil 
she  was  nine  years  old,  and  by  certain  acts  the  father,  in  the  opinion  of  tbf 

(1)  1  Bro.  C.C.,  326. 
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majority  of  the  Court,  indicated  his  intention  to  abandon  his  right  to  her  H.  O.  or  A. 
custody  in  favour  of  the  grandparents,  but  had  not  otherwise  disentitled         1907. 
himself  to  his  natural  right  to  the  custody  of  the  child.     The  father,  having         ^-^v^' 

married  again  shortly  after  his  first  wife's  death,  had  by  his  second  wife  four  GOLDSMITH 
Other  children.    The  grandparents  were  desirable  guardians  of  the  child,  and        Sands. 

she  was  happy  with  them  :  

Htld  {HiggtM  J.  dissenting)  that  under  the  circumstances  it  would  be 
injurious  to  the  welfare  of  the  child  to  make  such  a  change  of  custody  and, 
therefore,  that  the  Court  should  refuse  to  order  her  to  be  handed  over  to  her 
father. 

Ptr  Higgins  J.  : — There  were  no  facts  showing  anything  of  the  nature  of 
"abdication"  in  the  sense  of  Lyons  v.  Blenkin  (Jac,  245);  the  father  had 
merely  refrained  from  taking  legal  proceedings  to  compel  the  grandparents  to 
give  up  the  child  when  he  wanted  her  ;  and  unless  it  were  proved  to  be  essen- 
tial, or  clearly  right,  for  the  welfare  of  the  child  in  some  very  serious  and 
important  respect  that  she  should  be  left  with  the  grandparents,  the  father 
was  entitled  to  the  custody. 

The  custody  of  a  child  is  not  a  mere  matter  for  the  discretion  of  the  Court, 
judging  as  to  the  balance  of  expediency  on  affidavits.  The  Court  must  be 
satisfied  that  to  let  the  father  have  his  child  would  involve  some  serious  injury 
to  the  child. 

Beg  V.  Oyngall,  (1893)  2  Q.6.,  232 ;  and  In  re  AgarEllis ;  Agar-EUU  v. 
Lfueelles,  10  Ch.  D.,  49,  considered  and  applied. 

Judgment  of  Supreme  Court  {R.  v.  Ooldsmithf  29  A.L.T.,  40),  reversed. 
Order  of  Hodges  J.  restored. 

Appeal  from  the  Supreme  Court  of  Victoria. 

On  the  application  of  Alexander  Sands,  the  prosecutor,  a  writ 
of  habeas  corpus  was  issued  on  the  8th  May  1907,  commanding 
Henry  Goldsmith  and  Mary  Ann  Goldsmith,  his  wife,  the  defend- 
ants, to  have  before  the  Supreme  Court,  Gladys  Ethel  Sands, 
daughter  of  Alexander  Sands,  alleged  to  be  in  their  possession. 
On  the  return  of  the  writ  the  defendants  objected  to  deliver  up 
Gladys  Ethel  Sands  to  the  prosecutor. 

From  the  affidavits  it  appeared  that  Gladys  Ethel  Sands  was 
bom  on  the  9th  July  1898,  her  mother  being  a  daughter  of 
Henry  Goldsmith  and  his  wife ;  that  Mrs.  Sands  died  on  the  5th 
December  1898,  and  that  shortly  afterwards  the  infant  was  taken 
to  her  grandparent's  house,  where  she  had  continued  to  live  ever 
since,  with  the  exception  of  about  three  weeks  in  1902,  during 
which  time  she  was  on  a  visit  to  her  father's  home  with  the  con- 
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H.  C.  or  A.   sent  of  the  grandparents.     Alexander  Sands  married  again  on 
^^^       the  22nd  November  1899,  and  by  his  second  wife  he  had  four 
Goldsmith    children. 
Sakm  ^^  other  material  facts  are  set  oat  in  the  judgments  here- 

under. 

Hodges  J.  having  dismissed  the  application  by  the  prosecntor 
for  the  custody  of  Gladys  Ethel  Sands,  an  appeal  was  brought  to 
the  Full  Court,  which  was  allowed,  and  the  defendants  were 
ordered  to  hand  over  Gladys  Ethel  Sands  to  the  prosecutor :  K 
V.  Goldsmith  (1). 

From  this  order  the  defendants  now,  by  special  leave,  appealed 
to  the  High  Court 

Bryant,  for  the  appellants.  The  Court  should  look  at  tiie 
position  at  the  time  the  writ  was  issued.  The  child  had  then 
been  in  the  custody  of  the  appellants  for  nine  years.  Having 
regard  to  the  evidence  the  Court  might  properly  conclude  that 
the  respondent  intended  to  abandon  the  custody  of  the  child  to 
the  appellants,  and  that  it  would  be  a  capricious  exercise  of  the 
parental  right  to  take  her  away  from  them.  The  welfare  of  the 
child  governs  the  exercise  by  the  Court  of  its  discretion  in  a  case 
like  this :  R,  v.  Gyngall  (2). 

[Griffith  C.J.  referred  to  Thomasset  v.  Tkomasset  (3),  and  In 
re  McGrath  (4). 

Barton  J.  referred  to  Ex  parte  Hopkins  (5).] 

See  also  In  re  Newton  (Infants)  (6) ;  In  ^*e  Ethel  Brawn  (7) ; 
In  re  OMsworthy  (8) ;  In  re  McDonald  (9) ;  Lyons  v.  Blenkin 
(10) ;  Gh^een  v,  Campbell  (11) ;  In  re  Fynn  (12). 

Irvine  K.C.  (with  him  Macfarlan),  for  the  respondent  It  is 
a  part  of  the  doctrine  of  the  Courts  of  Chancery  that,  having 
regard  to  the  welfare  of  a  child,  it  is  best  for  the  child  that  it 
should  be  in  the  custody  of  its  father.  That  is  a  presumption  of 
which  it  is  very  difficult  to  get  rid.     The  right  of  the  father  to 

(1)  29  A.L.T.,  40.  (7)  13  Q.B.D.,  614. 

(2)  (1893)  2  Q.B.,  232.  (8)  2  Q.B.D.,  75. 

(3)  (1894)  P.,  295.  (9)  6  A.L.R.,  187. 

(4)  (1893)  1  Ch.,  143.  (10)  Jac.,  245. 

(5)  3  P.V^ms.,  151.  (11)  29  Amer.  St.  R.,  843. 

(6)  (1896)  1  Ch.,  740.  (12)  2  DeG.  k  S.,  457. 
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the  custody  of  his  child  arises  out  of  the  fact  that  he  is  the  only   H.  C.  of  a. 
person  who  has  obligations  towards  his  child.     That  right  can 
only  be  displaced  upon  definite  grounds.    The  Court  will  not  golmmith 
deprive  the  father  of  the  custody  of  his  child  because  the  child      s^nds 

will  be  happier  with  others,  and  that  is  so  whether  the  child  is 

at  the  time  in  its  father's  custody  or  in  the  custody  of  those  others : 
R.  V.  Ch/ngall  (1).  There  is  no  case  in  which  the  parental  right 
has  been  interfered  with  without  definite  and  serious  reasons. 
The  fact  that  the  respondent  has  left  his  daughter  with  her  grand- 
parents until  she  is  nine  years  old  does  not  indicate  any  intention 
to  abandon  her  custody.  Even  then  he  may  change  his  mind  at 
any  time. 

[HiGGiNS  J.  referred  to  R.  v.  Smith ;  In  re  Boreham  (2) ;  R.  v. 
New  (3). 

Griffith  C.J.  referred  to  Smart  v.  Smart  (4).] 

See  also  R  v.  Nash ;  In  re  Carey  (5) ;  In  re  Elderton  (6) ; 
Bamardo  v.  McHugh  (7).  Whether  the  application  is  to  take  a 
child  out  of  its  father's  custody  or  is  by  the  father  to  take  his 
child  out  of  the  custody  of  others,  the  principles  applicable  are 
the  same :  In  re  Newton  (8).  The  Court  must  be  satisfied  *'  that 
the  father  has  so  conducted  himself,  or  has  shown  himself  to  be 
a  person  of  such  a  description,  or  is  placed  in  such  a  position,  as 
to  render  it  not  merely  better  for  the  children,  but  essential  to 
their  safety  or  to  their  welfare,  in  some  very  serious  and  import- 
ant respect,  that  his  rights  should  be  treated  as  lost,  or  suspended — 
should  be  superseded  or  interfered  with,"  Per  Knight  Bruce  V.C. 
in  In  re  Fynn  (9).  See  also  In  re  Curtis  (10) ;  In  re  Agar-EUis ; 
Aga/r-EUis  v.  LasceUes  (11);  Daniel  v.  Daniel  (12). 

[HiGGiNS  J.  referred  to  Everaley  on  Domestic  Relations,  p.  522.] 

Bryant  in  reply.  The  case  where  it  is  sought  to  take  a  child 
out  of  its  father's  custody  is  quite  distinct  from  the  case  where 
the  child  is  in  the  custody  of  some  one  else  and  the  father  is 


(1)  (1893)  2  Q.B.,  232.  (7)  (1891)  A.C.,  388. 

(3)  22  L.J.Q.B.«  116.  (8)  (1896)  1  Ch.,  740,  at  p.  750. 

(2)  90  T.L.R.,  515,  583.  (9)  2  DeG.  &  S.,  457,  at  p.  474. 

(4)  (1892)  A.C.,  425.  (10)  28  L.J.  Ch.,  458. 

(5)  10  Q.B.D.,  454.  (11)  24  Ch.  D.  317,  at  p.  335. 

(6)  25  Ch.  D.,  220.  (12)  4  C.L.R.,  563,  at  p.  568. 
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H.  C.  OF  A.  trying  to  get  it  into  his  custody.     In  the  latter  case  the  only 

^^  question  is  what  is  for  the  welfare  of  the  child  ? 
Goldsmith        [He  referred  to  In  re  UUee  (1).] 

Sands.  <^«'--  «^*'-  "^^ 


Grifffth  C.J.  In  this  case  leave  to  appeal  was  given  on  the 
suggestion  that  the  Supreme  Court  of  Victoria  had  not  given  dne 
weight  to  the  welfare  of  the  infant  in  contradistincticHi  to  the 
natural  rights  of  the  father.  The  child  in  question  is  now  nine 
years  of  age,  and  has  from  her  earliest  infancy  been  in  the  custody 
of  her  grandparents,  the  appellants,  with  whom  she  was  left  by 
her  father,  the  respondent,  on  his  wife's  death  in  1898,  five 
months  after  the  child's  birth. 

The  law  on  the  subject  of  the  father's  rights  is  well  settled.  It 
is  thus  stated  by  James  L.J.  in  the  case  In  re  Agar-EUis]  Agar- 
Ellis  v.  Lascelles  (2),  (quoted  by  Kay  L.  J.  in  In  re  NewUm  (3)  ):— 
"  It  is  conceded  that  by  the  law  of  this  country  the  father  i^ 
undoubtedly  charged  with  the  education  of  his  children.  The 
right  of  the  father  to  the  custody  and  control  of  his  children  is 
one  of  the  most  sacred  of  rights.  No  doubt,  the  law  may  take 
away  from  him  this  right  or  may  interfere  with  his  exercise  of 
it,  just  as  it  may  take  away  his  life  or  his  property  or  interfere 
with  his  liberty,  but  it  must  be  for  some  sufficient  cause  known 
to  the  law.  He  may  have  forfeited  such  parental  right  by  moral 
misconduct  or  by  the  profession  of  immoral  or  irreligious  opinions 
deemed  to  unfit  him  to  have  the  charge  of  any  child  at  all;  or  be 
may  have  abdicated  such  right  by  a  course  of  conduct  which 
would  make  a  resumption  of  his  authority  capricious  and  cruel 
towards  the  children.  But,  in  the  absence  of  some  conduct  by 
the  father  entailing  such  forfeiture  or  amounting  to  such  abdica- 
tion, the  Court  has  never  yet  interfered  with  the  father's  legal 
right.  It  is  a  legal  right  with,  no  doubt,  a  corresponding  legal 
duty  ;  but  the  breach  or  intended  breach  of  that  duty  must  be 
proved  by  legal  evidence  before  that  right  can  be  rightfully  inter- 
fered with."  The  part  of  this  passage  material  to  the  present 
case  is  contained  in  the  words  "  or  he  may  have  abdicated  such 

(1)  63  L.T.,  711.  (2)  10  Ch.  D.,  49,  at  p.  71. 

(3)  (1S96)  1  Ch.,  740,  at  p.  749. 
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right  by  a  course  of  conduct  which  would  make  a  resumption  of  H*  C.  of  A 
his  authority  capricious  and  cruel  towards  the  children/'     The         ^' 
word  "  abdicate  "  is,  perhaps,  not  strictly  accurate,  but  it  is  com-  goldsmith 
monly  used  in  this  connection,  and  its  meaning  is  sufficiently      ^^j^ 
apparent.  

It  is  also  settled  law  that  in  the  exercise  of  the  paternal  juris- 
diction of  the  Court  of  Chancery  the  dominant  matter  for  the 
consideration  of  the  Court  is  the  welfare  of  the  child.  In 
iJ.  V.  Oyngall,  Kay  KJ.,  said  (1) : — "  The  term  *  welfare '  in  this 
connection  must  be  read  in  its  largest  possible  sense,  that  is  to 
say,  as  meaning  that  every  circumstance  must  be  taken  into 
consideration,  and  the  Court  must  do  what  under  the  circum- 
stances a  wise  parent  acting  for  the  true  interests  of  the  child 
would  or  ought  to  do.  It  is  impossible  to  give  a  closer  definition 
of  the  duty  of  the  Court  in  the  exercise  of  this  jurisdiction." 
The  Court  must  however  act  judicially,  and  not  as  if  it  were  a 
private  person  having  an  unfettered  authority  over  his  child  (2). 

Now,  since  every  circumstance  must  be  taken  into  considera- 
tion, it  follows  that  there  may  be  a  great  difference  between  a 
case  in  which  the  child  is  in  the  custody  of  its  natural  guardian 
and  it  is  sought  to  take  it  from  that  custody,  and  a  case  in  which 
the  natural  guardian  has  for  a  long  period  of  years  relinquished 
the  custody.  It  was  strenuously  contended  for  the  respondent 
that  there  was  no  substantial  difference  between  the  two  cases  so 
far  as  regards  the  principles  on  which  the  judicial  discretion  of  the 
Court  is  to  be  exercised.  The  distinction  was,  however,  very 
clearly  pointed  out  both  by  Lord  E8her  M.B.,  and  by  Kay 
L.J.  in  GynigalCs  Case,  Lord  Esher  said  (3): — "It  is  argued 
that  in  the  exercise  of  that  jurisdiction  the  Court  of  Chancery 
was  bound  to  give  the  custody  of  the  child  to  the  parent,  unless 
the  parent  had  been  guilty  of  misconduct  to  the  extent  which 
would  in  a  Common  Law  Court  have  destroyed  the  pri'tnA  fa/yie 
absolute  right  of  the  parent.  The  fallacy  of  this  argument 
appears  to  me  to  consist  in  mixing  up  the  two  jurisdictions,  and 
extending  to  one  of  them  considerations  which  appertain  solely 

(1)  (1S94)  2  Q.B.,  232,  at  p.  243.  Lord  Esher  M.K. 

(2)  (1893)  2  Q.B.,  232,  at  p.  242,  ptr        (3)  (1893)  2  Q.B.,  232,  at  p.  240. 
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H.  C.  OF  A.  to  the  other."    Kay  L.J.  said  (1) : — ^'  The  second  question,  which 

1907  V  /^  -g 

^^^  is  one  of  importance  and  some  difficulty,  is  whether  the  facts  of 

GoLDSMiTK  this  case  did  justify  the  High  Court  in  refusing  the  application 

Sands.  ^^  ^^^  mother.     I  agree  with  what  the  Master  of  the  Rolls  has 

said  to  the  effect  that  it  would  be  a  different  question  where  the 

Orifflth  C.J.  .  11*. 1-1  *-  -I- 

attempt  is  to  take  the  child  away  from  the  custody  of  the  father 
or  mother,  and  a  very  strong  case  would  have  to  be  made  out  to 
deprive  the  parent  of  the  custody  of  a  child  which  had  up  to  that 
time  been  in  the  custody  of  the  parent  Here  we  have  not  to 
deal  with  that  case.  It  is  very  different  where,  as  here,  the 
mother  has  at  two  separate  times  voluntarily  placed  the  child  in 
the  institution  where  it  now  is  and  is  seeking  the  assistance  of 
the  Court  in  removing  the  child  from  that  institution  against  the 
wish  of  the  child." 

The  learned  Judges  in  the  Supreme  Court  appear  to  have,  in 
effect,  accepted  the  argument  the  fallacy  of  which  is  pointed 
out  by  Lord  Esher,  It  is  time  that  they  went  on  to  consider 
whether  the  facts  of  the  case  showed  that  the  father  had  abdicated 
his  rights,  but  it  is  evident  from  the  reasons  given  by  Moflden 
C.J.  that  the  natural  rights  of  the  father  were  regarded  as  raising 
an  almost  irresistible  presumption  that,  in  the  absence  of  miscon- 
duct, it  was  for  the  welfare  of  the  child  that  it  should  be  in  the 
custody  of  the  father.  In  my  opinion  this  is  an  erroneous  view* 
When  the  case  made  in  opposition  to  a  father's  application  to  take 
his  child  out  of  its  existing  custody  after  a  lapse  of  many  years 
is  that  it  would  be  contrary  to  the  child's  welfare  to  do  so.  I  think 
that  his  natural  right  is  only  one  of  many  circumstances  to  be 
taken  into  consideration.  It  throws  the  burden  of  proof  on  the 
other  side,  but  it  cannot  be  regarded  as  raising  anything  more 
than  a  rebuttable  presumption,  which  may  be  rebutted  in  the 
same  way  as  any  other  such  presumption. 

Applying  these  principles  to  the  present  case,  it  is  clearly 
established  to  my  mind  upon  the  evidence  that  the  happiness  of 
the  child  would  be  greatly  interfered  with  by  the  proposed 
change.  It  would  be  removed  from  a  happy  home,  where  it  is 
loved  and  well  cared  for,  to  another  home,  where  it  would  be  a 
stranger,  and  would  probably  be  regarded  with  feelings  of  jealousy 

(1)  (1893)  2  Q.B.,  232,  at  p.  251. 
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and  as  an  intruder.    Ifc  was  boldly  argued  before  us  that  we  have  ^*  ^*  o'  ^ 
nothing  to  do  with  mere  questions  of  happiness,  and  that  there  is        ^ 
no  reported  case  in  which  eflfect  ha^  been  given  to  such  a  considera-  goldsmith 
tioD  unless  some  question  of  money  or  religion  or  social  station      aj^j^ 

was  also  involved.    Perhaps  not    But  to  me  it  seems  a  strange       

notion  that  the  Court,  when  inquiring  what  is  for  the  welfare  of 
a  child,  should  be  asked  to  disregard  what  is  generally  regarded 
as  an  essential  element  of  human  welfare,  namely,  happiness.  If, 
however,  the  father  had  not  by  his  course  of  conduct  "abdicated" 
or  disentitled  himself  to  assert  his  natural  right,  I  should  hesitate 
to  give  effect  to  this  consideration  alone.  Regarding  the  present 
case  from  the  point  of  view  of  the  child,  I  think  that  a  resump- 
tion of  the  father's  authority  would,  in  the  words  of  James  L.J., 
be  "  capricious  and  cruel  "  towards  the  child.  I  have  no  doubt 
upon  the  evidence  that  he  deliberately,  so  far  as  he  could, 
abandoned  the  custody  of  the  child  to  its  grandparents  in  July 
1900.  The  episode  of  the  return  of  the  child's  mother's  wedding 
presents  at  that  time,  concurrently  with  a  return  of  the  child  to 
its  grandmother,  who  had  brought  it  to  the  father  with  the 
intention  of  giving  it  up,  conclusively  establishes  the  fact  to  my 
mind.  The  long  delay  that  has  since  elapsed,  whether  satisfac- 
torily accounted  for  or  not  from  the  father's  point  of  view,  has 
not  the  less  weight  from  the  child's  point  of  view,  which  should 
also  be  that  of  the  Court 

The  learned  Judge  of  first  instance  before  whom  the  respondent 
was  cross-examined  did  not  form  a  favourable  opinion  of  him. 

If  I  were  called  upon  to  form  an  independent  conclusion  upon 
the  evidence,  I  should  arrive  at  the  same  conclusion  that  he  did. 
But,  whether  I  should  or  not,  I  think  that  no  reason  has  been 
shown  for  disturbing  it 

The  appeal  to  the  Full  Court  should  therefore  have  been  dis- 
missed, and  this  appeal  should  be  allowed 

Barton  J.  I  have  had  the  opportunity  of  reading  the  judg- 
ments of  the  learned  Chief  Justice  and  my  brother  O'Connor, 
with  which  I  concur. 

O'Connor  J,  (read  by  Barton  J.).   The  child,  the  subject  of  this 
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H.  C.  or  A.  appeal,  is  now  over  9  years  of  age.     Her  mother  died  when  the 
^^*       child  was  five  months  old.     A  few  days  afterwards  with  her 

GoLDsuiTH    father's  consent,  the  appellants,  her  late  mother's  parents,  took 
Sa^ds.       ^^^  ^  their  home,  and  have  since  brought  her  up  in  their  house- 

hold.     About  5  years  ago,  with  the  appellants'  consent^  she 

stayed  3  weeks  on  a  visit  to  her  father's  house.  With  that 
exception  she  has  not  been  there  since  she  went  to  live  with 
her  grandparents  over  8^  years  ago.  Her  father,  the  respondent, 
now  claims  that  she  should  be  restored  to  his  custody.  The 
grandparents  resist  the  claim  on  two  grounds;  first,  that  it  is 
not  in  the  interest  of  the  child  nor  for  her  welfare  that  she  should 
be  removed  from  her  present  surroundings,  custody  and  control 
and  handed  over  to  her  father;  secondly,  that  on  the  death  of 
her  mother  the  child,  being  then  about  five  months  old,  was 
handed  over  by  the  father  to  their  care  and  custody,  and  that 
after  his  re-marriage  in  November  1889  he  had  wholly  aban- 
doned her  and  left  her  wholly  in  their  care  and  custody. 

The  evidence  is  in  many  respects  conflicting  as  to  the  circum- 
stances under  which  the  child  has  been  allowed  by  her  father  for 
so  many  years  to  remain  with  the  grandparents,  and  as  to  the 
incidents  upon  which  the  appellants  rely  in  support  of  their 
answer  to  the  application.  Mr.  Justice  Hodges,  who  had  the 
advantage  of  seeing  the  parties  and  of  hearing  the  efross-examina- 
tion  of  the  respondent,  has,  in  his  finding,  taken  the  appellants' 
version  to  be  true.  In  my  view  the  evidence  amply  supports 
that  conclusion,  and  I  entirely  adopt  His  Honor's  findings  on  the 
facts.  There  is  no  need  to  repeat  or  to  quote  them.  The  effect 
of  them,  so  far  as  is  material  to  this  inquiry  upon  which  the  ease 
turns,  is  this.  When  the  father  had  been  five  months  married  to 
his  second  wife  and  all  reason  for  the  child  remaining  with  her 
grandparents  was  at  an  end,  she  was  returned  to  him  by  the 
grandparents  at  his  request  with  the  understanding  on  the  part 
of  all  parties  that  she  was  thenceforth  to  be  brought  up  by  them. 
His  second  wife  was  present  with  him.  They  kept  the  child  for 
a  few  hours  and  then  the  father  returned  her  under  circumstances 
which  indicated  plainly  to  the  grandparents  his  desire  to  abandon 
any  claim  to  the  custody  of  the  child  from  that  time  out,  and  his 
desire  that  she  should  be  brought  up  entirely  by  hev  grandparents. 
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In   confirmation  of  that  abandonment,  her  mother's  wedding  ^'  C.  of  a. 
presents  were  shortly  afterwards  handed  over  to  the  grandparents 
in  trust  for  the  child.     Two  j'ears  afterwards  she  went  for  her  goldsmith 
first  and  only  visit  to  her  father's  house  since  she  had  been  taken      g^^ps 

from  it  as  an  infant.  She  was  to  have  remained  a  month.   In  three       

weeks  he  brought  her  back  with  a  clear  intimation  to  the  grand- 
parents that  her  presence  in  his  house  was  a  cause  of  jealousy, 
and  that  he  saw  that  the  two  families  in  the  one  house  could  not 
agree.  From  that  time  the  child  has  remained  a  member  of  the 
grandparents'  household  where  she  has  apparently  been  happy 
and  well  cared  for.  Before  discussing  the  principles  upon  which 
the  Court  should  exercise  jurisdiction  in  cases  of  this  kind  it  is 
important  to  note  that  the  application  here  is  not  to  take  the 
child  out  of  the  father's  possession  or  custody.  That  is  a  feature 
of  the  case  to  which  due  weight  must  be  given.  Lord  Esher 
M.R.,  in  R.  V.  Gyngall  (1),  says : — "  Again,  it  is  not  a  case  of 
attempting  to  take  away  a  child  from  its  mother ;  it  is  a  ques- 
tion whether  a  child  who  has  been  away  from  her  mother  for  a 
long  period  shall  be  forced  to  go  back  to  her.  If  a  child  is  living 
with  its  parents  it  may  be  a  very  serious  dislocation  of  an  existing 
tie  to  remove  the  child  from  the  custody  of  the  parent." 

In  the  same  case,  Kay  L. J.  (2)  says : — ^'  I  agree  with  what  the 
Master  of  the  Rolls  has  said  to  the  effect  that  it  would  be  a 
different  question  where  the  attempt  is  to  take  the  child  away 
from  the  custody  of  the  father  or  mother,  and  a  very  strong  case 
would  have  to  be  made  out  to  deprive  the  parent  of  the  custody 
of  a  child  which  had  up  to  that  time  been  in  the  custody  of  the 
parent" 

We  have  here  to  deal  with  a  case  in  which  the  father,  instead 
of  taking  back  his  child  to  his  new  household,  as  he  had  the 
opportunity  of  doing  when  she  was  a  mere  infant,  and  allowing 
the  second  wife  to  bring  her  up  from  infancy  with  the  second 
family,  has  deliberately  permitted  her  to  grow  up  from  infancy 
in  her  grandparents'  household,  to  form  ties  of  affection  there, 
and  to  remain  until  she  was  old  enough  to  feel  the  unhappiness 
of  the  jealousy  and  bitterness  which  her  presence  would  cause  in 
her  stepmother's  household.     The  present  application  is  to  inter- 

(l)  (1893)  2  Q.B.,  2.72,  at  p.  243.  (2)  (1893)  2  Q.B.,  232,  at  p.  25]. 
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H.  C.  OP  A.  fere  with  the  existing  conditions  which  the  father  himself  has 

deliberately  created,  and  to  interfere  in  a  way  which  the  appel- 

Goldsmith    l&nts  allege  is  contrary  to  the  child's  welfare.   I  have  carefully  con- 

u.v'ir.0       sidered  all  the  cases  which  have  been  cited,  and  I  do  not  think  it 

O  A^  Do* 

possible  to  obtain  from  any  of  them  a  clearer  statement  of  the 

principles  by  which  the  Court  most  be  guided  than  is  tobe  foand 
in  the  judgment  of  Lord  Esher  M.R.  in  GyiigaWs  Case  (1)  and  in 
Lord  Justice  JaTnes's  judgment  in  In  re  Agar-EUis  (2),  which 
was  afterwards  adopted  by  Lindley  L, J.  in  In  re  Newton  (3)  as 
being  a  correct  statement  of  the  law.  Lord  Es/ier  AL&  in  Gyn- 
galVs  Ca86,  after  referring  to  the  enforcement  of  the  parent's  right 
to  the  custody  of  his  children  at  common  law  by  habeas  corpus, 
and  the  exercise  of  that  jurisdiction  by  Chancery  Judges,  says (4): 
— "  But  this  has  nothing  to  do  with  the  jurisdiction  proper  to  the 
Court  of  Chancery,  which  is  what  we  are  dealing  with  now.  How 
is  that  jurisdiction  to  be  exei'cised  ?  The  Court  is  placed  in  a 
position  by  reason  of  the  prerogative  of  the  Crown  to  act  as 
supreme  parent  of  children,  and  must  exercise  that  jurisdiction  in 
the  manner  in  which  a  wise,  affectionate,  and  careful  paient 
would  act  for  the  welfare  of  the  child.  The  natural  parent  in 
the  particular  case  may  be  affectionate,  and  may  be  intending  U) 
act  for  the  child's  good,  but  may  be  unwise,  and  may  not  do  what 
a  wise,  affectionate,  and  careful  parent  would  do.  The  Coart  may 
say  in  such  a  case  that,  although  they  can  find  no  misconduct  on 
the  part  of  the  parent,  they  will  not  permit  that  to  be  done  with 
the  child  which  a  wise,  affectionate,  and  careful  parent  would  not 
do.  The  Court  must,  of  course,  be  very  cautious  in  regard  to  the 
circumstances  under  which  they  will  interfere  with  the  parental 
right.  As  Knight  Brace  V.C.  said  in  Re  Fynn  (5)  the  Court 
must  not  act  as  if  it  were  a  private  person  acting  with  regard  Ui 
his  child.  It  must  act  judicially  in  the  exercise  of  its  power. 
That  its  jurisdiction  to  interfere  with  the  parental  right  is  not 
confined,  as  was  argued,  to  cases  where  there  has  been  misconduct 
on  the  part  of  the  parent  seems  to  me  clear  from  many  cases.  In 
the  case  of  In  re  Fynn  (5),  Knight  Bnvce,  V.C,  said  :—*  Before 

(1)  (1S93)  2  Q.6.,  232.  (4)  (1893)  2  Q.B.,  232,  at  p.  241. 

(2)  10  Ch.  D..  49.  (6)  2  DoG.  k  S.,  457. 

(3)  (1S96)  1  Ch.,  740. 
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this  jurisdiction  can  be  called  into   action      .     .     .it'  (i.«.,  the   H.  C.  ofA. 
Court)  '  must  be  satisfied,  not  only  that  it  has  the  means  of        '^'' 
acting  safely  and  efficiently,  but  also  that  the  father  has  so  con-   Goldsmith 
ducted  himself,  or  has  sliown  himself  to  be  a  person  of  such  a      s^nds 

description,  or  is  pUxced  in  sioch  a  position,  as  to  render  it  not       

merely  better  for  the  children,  but  essential  to  their  safety  or  to 
their  welfare,  in  some  very  serious  and  important  respect,  that 
his  rights  should  be  treated  as  lost,  or  suspended — should  be 
superseded  or  interfered  with.  If  the  word  "  essential  "  is  too 
strong  an  expression,  it  is  not  much  too  strong.*  That  is  a  clear 
stiitement  that  the  Court  must  exercise  this  jurisdiction  with 
great  care,  and  can  only  act  when  it  is  shown  that  either  the 
conduct  of  the  parent,  or  the  description  of  the  person  he  is,  or 
the  position  in  which  he  is  placed,  is  such  as  to  render  it. not 
merely  better,  but — I  will  not  say  *  essential,'  but — clearly  right 
for  the  welfare  of  the  child  in  some  very  serious  and  important 
respect  that  the  parent's  rights  should  be  suspended  or  super- 
seded ;  but  that,  where  it  is  so  shown,  the  Court  will  exercise  its 
jurisdiction  accordingly." 

In  re  Newton  {Infants)  (1),  Kay  L.J.  says: — "Now  what  is 
the  law  applicable  in  such  a  case  ?  I  take  the  law  from  the 
judgment  of  James  L.J.  (than  whom  no  Judge  ever  placed  the 
rights  of  a  father  higher)  in  the  case  of  In  re  Agar-Ellis  (2),  he 
says : — *  It  is  conceded  that  by  the  law  of  this  country  the  father 
is  undoubtedly  charged  with  the  education  of  his  children.  The 
right  of  the  father  to  the  custody  and  control  of  his  children  is 
one  of  the  most  sacred  of  rights.  No  doubt,  the  law  may  take 
away  from  him  this  right  or  may  interfere  with  his  exercise  of 
it,  just  as  it  may  take  away  his  life  or  his  property,  or  interfere 
with  his  liberty,  but  it  must  be  for  some  sufficient  cause  known 
to  the  law.  He  may  have  forfeited  such  parental  right  by  moral 
misconduct  or  by  the  profession  of  immoral  or  irreligious  opinions 
deemed  to  unfit  him  to  have  the  charge  of  any  child  at  all ;  or  he 
may  have  abdicated  such  right  by  a  course  of  conduct  which 
would  make  a  resumption  of  his  authority  capricious  and  cruel 
towards  the  children.  But,  in  the  absence  of  some  conduct  by 
the  father  entailing  such  forfeiture  or  amounting  to  such  abdica- 

(1)  (1996)  1  Ch.,  740,  at  p.  749.  (2)  10  Ch.  B.,  71. 
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H.  C.  OF  A.  tion,  the  Court  has  never  yet  interfered  with  the  father^s  legal 

right     It  is  a  legal  right  with,  no  doubt,  a  corresponding  legal 

GoLDAMiTii    duty ;  but  the  breach  or  intended  breach  of  that  duty  must  be 

Sands.       proved  by  legal  evidence  before  that  right  can  be  rightfully 

interfered  with.' " 

(y Connor  J. 

As  further  illustrating  what  may  amount  to  a  capricious  exer- 
cise of  authority  against  the  child's  welfare  a  passage  in  the 
judgment  of  Lord  Esher  M.B.  (then  Sir  WiUiain  BalioL  Brett 
M.R.)  in  In  re  Agar-EUia ;  Agar-EUia  v.  LasceUes  (1),  may  well 
be  cited  : — '*  And  so,  if  the  father  has  allowed  certain  things  to 
be  done,  and  then,  out  of  mere  caprice,  has  counter-ordered  them, 
so  as,  in  the  eyes  of  everybody,  to  cause  an  injury  to  the  child, 
then  the  Court  will  not  allow  the  capricious  change  of  mind, 
although  if  the  thing  had  been  done  originally  the  Court  could 
not  have  interfered." 

Applying  now  these  principles  to  the  facts  before  us.  The 
father  has  in  my  opinion  abdicated  his  parental  right  by  a  course 
of  conduct  which  would  make  the  resumption  of  his  authority 
''  capricious  and  cruel "  towards  the  child  in  the  sense  in  which 
the  words  are  used  by  James  L.J.  There  is,  of  course,  no  fault  to 
be  found  with  his  character  or  with  the  conduct  of  his  household, 
and  if  the  child  were  now  living  there,  living  there  unhappily, 
and  an  application  to  remove  her  from  his  custody  were  made  by 
her  grandparents,  the  Court  would  not,  in  my  opinion,  be  justified 
in  interfering.  Bat  this  case  is  quite  different  The  father  has 
deliberately  placed  the  child  in  her  present  position  and  allowed 
her  to  remain  there  for  many  years  under  circumstances  which 
would  render  the  change  of  home  now  proposed  a  very  unhappy 
change  for  her,  and  one  therefore  which  affects  her  welfare  in  a 
serious  and  important  respect.  In  my  view  the  happiness  of  a 
child's  daily  life  is  certainly  a  serious  and  important  matter  in 
the  consideration  of  her  welfare.  This  change  on  his  part,  which 
appears  to  be  justifiable  on  no  consideration  of  the  child's  welfare, 
is,  in  my  opinion,  a  capricious  change  of  intention  which  the 
Court  ought  not  to  assist  by  the  exercise  of  its  jurisdiction.  For 
these  reasons  I  think  that  Mr.  Justice  Hodges  judgment  is  right, 
and  the  appeal  against  the  decision  of  the  Supreme  Court  must 

(1)  24  Ch.  D.,  317,  at  p.  328. 
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be  allowed.     I  may  add  that  I  entirely  concur  in  the  judgment  of  H-  ^^*  <*'  ^• 


1907. 


my   learned  brother  the   Chief  Justice  which  I  have  had  the 
opportunity  of  reading.  (joldsmith 


HiOGiNS  J.     In  my  opinion,  the  judgment  of  the  Full  Court  of 
Victoria  ought  to  be  aiBrmed.     Such  difference  of   opinion  as 
arises  in  this  case  is  owing,  I  think,  to  a  confusion  as  to  the 
proper  form  of  the  question  to  be  asked  in  such  cases.    Mr. 
Justice  Hodges  asked  himself :   "  Which  residence  would  be  the 
better  for  the  infant  on  the  materials  before  me?"    The  Full 
Court  asked  itself:  ''What  proof  is  there  that  to  permit  the 
father  to  have  his  child  would  involve  any  serious  injury  to  the 
child  ?  "     I  think  that  the  form  of  the  question  put  by  the  Full 
Court  is  right     The  Courts  of  Equity  never  have  taken  on  them- 
selves to  interfere  with  parental  rights  on  a  mere  balance  of 
expediency.     The  Courts  have  useful  functions  of  their  own,  but 
they  certainly  have  never  asserted  that  they  are  entitled  or  com- 
petent to  substitute  their  discretion  for  the  discretion  of  a  father, 
so  long  as  the  father  is  not  abusing  his  power  in  such  a  way  as  to 
do  some  obvious,  substantial  injury  to  the  child.     The  Courts 
are  not  fitted  to  enter  into  the  niceties  of  character  and  of  temper 
of  a  child's  relations,  or  to  estimate  the  comparative  chances  of 
happiness  with  each  claimant,  on  the  strength  of  affidavits,  even 
if  prepared  by  a  solicitor  and  settled  by  counsel. 

The  material  facts  of  this  case  are  few.  The  child  was  born  on 
the  9th  July  1898 ;  the  mother  died  on  the  5th  December  1898. 
The  grandmother  Goldsmith  came  to  the  house  of  the  father, 
Sands,  to  look  after  the  baby  ;  but,  as  it  got  ill.  Sands  drove  Mrs. 
Goldsmith  and  the  baby  to  a  doctor,  and  thence  to  the  Gold- 
smiths'; where  he  stayed  till  the  child  got  better.  Nothing 
could  be  more  natural  than  to  leave  a  child  so  young  where  it 
could  get  a  woman's  tender  care.  Sands  called  frequently  to  see 
the  baby,  as  Mrs.  Goldsmith  admits.  On  24th  November  1899 
Sands  married  again.  On  the  eve  of  the  marriage  he  told  the 
Goldsmiths  that  he  would  take  his  child  home  after  the  marriage ; 
but,  at  Mrs.  Goldsmith's  request,  he  consented  to  wait  till  he  got 
well  settled.  Mrs.  Goldsmith  promised  to  send  the  child  when  he 
was  settled,  but  she  did  not  do  so.    In  March  1900  Sands  asked 
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H.  C,  OF  A.   Mrs.  Goldsmith  to  give  him  the  child  ;  and  she  brought  the  child 
'•        to  a  picnic,  and  gave  her  up  to  him.     Here  there  is  a  conflict  of 

Goldsmith    evidence.     Sands  says  he  gave  the  child  back  because  of  Mi^ 
Sands       Goldsmith's  tears.     She  does  not  deny  the  tears ;  but  says  that 

Sands  said  :  "  Mam,  take  her,  1*11  never  take  her  from  you,  bat 

rear  her  up  to  know  that  I  am  her  dad."  Sands  alleges— and  it 
is  not  denied — that  on  several  occasions  subsequently  be  asked 
for  the  child,  but  was  put  off  for  various  reasons.  I  did  think 
at  first  that  the  incident  of  sending  the  first  wife's  wedding 
presents  to  the  Goldsmiths  in  July  1900  was  significant  against 
Sands.  But  it  turns  out,  on  examination  of  the  affidavits,  that 
the  sending  back  of  the  presents  did  not  originate  with  Sands. 
He  came  back  to  his  house  to  find  that  Mrs.  Goldsmith  bad  had 
them  packed  up ;  and,  for  reasons  that  are  easily  to  be  under- 
stood, he  raised  no  objections,  and  allowed  the  packages  to  be 
carried  ofi*  in  his  waggon.  He  did  not  return  the  presents  to  his 
wife's  people.  He  merely  raised  no  protest  against  Mrs.  Gold- 
smith taking  them.  In  October  1902  he  called  with  his  wife  for 
the  child,  and  Mrs.  Goldsmith  so  far  relented  as  to  allow  the  child 
to  go  on  a  promise  that  she  should  be  returned  in  a  month.  Here 
is  another  conflict  of  evidence.  Mrs.  Goldsmith  says  that  Sands 
brought  the  child  back  in  three  weeks'  time,  explaining  that  she 
caused  jealousy  in  the  house,  and  that  two  families  would  not 
agree  in  one  house.  Sands  denies  having  said  anything  of  the 
8ort,  and  he  swears—  and  it  is  not  denied — that  the  child  was 
quite  happy  when  at  his  house,  and  showed  no  desire  to  return 
to  her  grandparents.  Soon  afterwards,  in  December  1902,  Sands 
had  to  move  far  away  into  Gippsland  because  of  the  drought,  and 
he  did  not  return  to  his  old  district  till  April  1904.  In  February 
1906  Sands  wrote  saying  that  he  was  coming  for  his  child,  and 
came  on  the  8th  March,  but  the  Goldsmiths  were  out  He  met 
Mr.  Goldsmith,  who  explicitly  stated  that  his  wife  would  not  give 
up  the  child.  This  was  the  first  definite  refusal.  A  few  weeks 
afterwards  Sands  tried  to  get  the  child  from  the  State  school,  bat 
two  Goldsmiths  got  before  him,  and  took  the  child  to  their  mother. 
The  writ  of  habeas  was  issued  on  the  8th  May  1907 ;  but  there 
was  correspondence  between  solicitors  from  the  18th  Februar}' 
onwards.     There   is  certainly  nothing  to  show  any  voluntary 
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abandonment  of  his  child  by  Sands,  whatever  we  may  think  H-  ^'-  ^^  ^• 
about  the  statements  which  Mrs.  Goldsmith  alleges  and  Sands  *' 

denies.  All  that  can  be  said  is  that  Sands  did  not  go  to  the  Goldsmith 
unpleasant  extreme  of  legal  proceedings  against  the  parents  of 
his  deceased  wife.  He  seems  to  have  grudgingly  submitted  to 
their  wishes,  for  considerable  periods,  rather  than  break  off  peace- 
ful relations.  If  there  was  not  a  continual  claim  in  respect  of 
the  child,  there  was  certainly  no  willing  or  continuous  acqui- 
escence on  his  part.  Hodges  J.  refused  to  enforce  the  father's 
rights  on  the  grounds — 

(1)  That  there  was  a  step-mother  in  the  father's  house. 

(2)  That  the  father  had  "  practically  abdicated  his  rights." 

(3)  That  he  "  feared  "  that  the  child,  now  9  years-  old,  would 
be  made  use  of  in  the  house. 

But  His  Honor,  though  he  did  not  in  giving  judgment  express 
his  full  reasons,  has  added  that  he  thought  the  proceedings  were 
taken  only  to  spite  the  grandparents,  because  Mr.  Goldsmith  had 
compelled  Sands  to  pay  a  debt.     The  debt  was  paid  in  1904. 

The  Full  Court  has  reversed  the  decision  of  Hodges  J.  on  the 
ground  that  there  does  not  appear  to  be  any  definite  important 
reason,  looking  at  the  interests  of  the  infant,  why  the  father 
should  not  have  the  custody  of  his  child.  The  Full  Court  does 
not  say  that  misconduct  of  the  father  must  be  proved ;  nor  does 
it  fail  to  recognize  the  fact  that  in  this  case  the  application  is 
made,  not  to  take  the  child  from  the  father,  but  to  restore  the 
child  to  the  father. 

It  is  to  be  noticed  that  Hodges  J.  does  not  say  that  he  believes 
the  Goldsmiths,  and  does  not  believe  Sands.  Sands  was  cross- 
examined,  but  not  the  Goldsmitha  The  learned  Judge  relies  on 
facts  which  are  common  ground  between  the  parties ;  except 
that  he  draws  the  inference  that  the  step-mother  will  not  give 
the  same  consideration  to  this  child  as  to  her  own  children  ;  and 
the  inference  that  the  father's  intention  is  to  make  use  of  the 
child  in  the  house ;  and  the  inference  that  the  proceedings  were 
taken  to  spite  the  grandparents.  I  cannot  find  any  evidence  on 
which  to  base  the  two  latter  inferences ;  and  as  for  the  former,  it 
is  not  a  sufficient  ground  for  refusing  to  the  father  his  rights. 
There  is  nothing  whatever  against  the  second  wife ;  and  there  is 
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H.  G.  or  A.  no  denial  of  the  allegation  that  ehe  always  has  been  and  is  willing; 
^^       to  keep  the  ehUd. 

The  legal  position  seems  to  be  reasonably  clear.  A  father  is 
entitled  to  the  custody  of  his  child,  as  against  grandparents  and 
all  others,  unless  it  be,  for  some  definite,  important  reason,  essential 
in  the  child's  interests  that  he  shall  not  have  the  custody.  It 
must  be  shown  that  to  take  away  the  child  from  the  grandparents^ 
and  to  give  her  to  the  father,  will  involve  some  serious  injury  to 
the  child.  The  true  question  for  the  Court  in  these  cases  is,  not 
which  course  is  more  advisable  for  the  child  on  the  balance  of 
convenience  or  probability,  but  it  is  this:  Will  the  child  be 
seriously  prejudiced  by  the  giving  of  effect  to  the  father's  claim  ? 

This  view  of  the  law  is  clearly  accepted  in  the  case  of  Meg.  v. 
OyngcUl  (1)  on  which  the  appellants  chiefly  rely.  Lord  Eaher 
M.R  quotes  with  approval  the  words  of  Knight  Bruce  V.C.  in 
In  re  Fynn  (2) : — "  Before  this  jurisdiction  can  be  called  into 
action  ...  it  {i.e,,  the  Court)  must  be  satisfied,  not  only  that 
it  has  the  means  of  acting  safely  and  efficiently,  but  also  that  the 
father  has  so  conducted  himself,  or  has  shown  himself  to  be  a 
person  of  such  a  description,  or  is  placed  in  such  a  position  as 
to  render  it  not  merely  better  for  the  children,  but  essential  to 
their  safety  or  to  their  welfare,  in  some  very  serious  and 
important  respect,  that  his  rights  should  be  treated  as  lost,  or 
suspended — should  be  superseded  or  interfered  with.  If  the 
word  '  essential '  is  too  strong  an  expression,  it  is  not  much  too 
strong."  The  Master  of  the  Rolls  repeats  this  statement  almost 
verbatim,  as  his  own,  substituting  the  words  "  clearly  right  for 
the  welfare  of  the  child  in  some  very  serious  and  important 
respect."  In  that  case  the  girl  was  15 ;  and  the  Court  refused  to 
take  her  away  against  her  wish  from  her  comfortable  sur- 
roundings at  a  convalescent  home  at  Weymouth,  because  (1)  the 
mother  was  struggling  with  adversity,  eked  out  a  precarious  sub- 
sistence as  a  lady's  maid  or  as  dressmaker  in  various  countries, 
and  would  probably  have  to  put  Jbhe  child  away  again ;  (2)  the 
child  had,  with  the  mother's  acquiescence,  imbibed  Protestant  sym- 
pathies from  Protestant  surroundings — and  the  mother,  a  Catholic, 
wanted  to  hand  the  child  over  to  Catholics;  and  (3)  the  child 

(1)  (1893)  2  Q.B.,  232,  at  p.  242.  (2)  2  De  G.  &  8.,  457. 
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was  being  trained  as  a  pupil  teacher,  and  would  shortly  be  able  H-  0.  of  ^. 
to  earn  her  own  living,  and  to  act  as  she  pleased.  These  were 
strong,  substantial,  solid  grounds  for  the  Court's  refusal  to  disturb  goldshitu 
the  girl  in  her  habits ;  and  yet  the  Court  came  to  its  conclusion 
after  much  hesitation.  The  case  of  In  re  McOrath  (1)  was 
similar  in  principle.  The  Court  did  not  sanction  the  violent  moral 
wrench  which  the  removal  from  certain  religious  surroundings 
to  religious  surroundings  of  an  opposite  character  would  have 
entailed ;  and  in  that  case  the  application  was,  not  to  enforce  a 
father's  legal  rights  to  his  child,  but  to  remove  a  properly  con* 
stituted  guardian,  and  the  Court  refused  to  do  so.  Lindley  L.J. 
<2)  said : — "^  The  dominant  matter  for  the  consideration  of  the 
Court  is  the  welfare  of  the  child."  No  doubt  it  is ;  and  I  have 
not  heard  any  argument  to  the  effect  that  the  welfare  or  happi- 
ness of  the  child  is  not  to  be  considered,  and  the  main  thing  to 
be  considered.  But  the  Lord  Justice  used  these  words,  not  to 
show  that  the  matter  was  one  of  mere  discretion  of  the  Court,  but, 
in  relation  to  the  question:  What  "is  the  duty  of  the  Court 
towards  a  penniless  child  under  the  care  of  a  legal  guardian  who 
is  able  to  maintain  and  educate  the  child  at  his  own  expense " 
(3).  In  In  re  OoJdsworthy  (4),  the  child  was  out  of  the  father's 
possession,  as  in  this  case ;  and  the  Court,  following  In  re  Fynn 
(5),  easily  found  in  the  facts  of  the  case,  that  it  was  essential  to 
the  welfare  of  the  child  in  some  very  serious  and  important 
respect  to  interfere  with  the  father;  for  the  father  was  so 
habitually  drunken,  and  so  habitually  filthy  in  language,  that  the 
moral  safety  and  welfare  of  the  child  were  in  serious  danger.  In 
In  re  Cv/rtis  (6),  Kindersley  V.C.  adopts  the  words  of  In  re 
Fynn  (5),  and  repudiates  the  idea  that  he  was  to  inquire  into 
the  comparative  advantages  of  being  with  the  father  or  with 
strangers.  Such  an  inquiry,  as  he  says,  would  involve  the  peace 
of  multitudes  of  families.  In  In  re  Agar-EUis  ;  Agar-EUis  v. 
LaeceUea  (7),  the  Court  of  Appeal  attempts  to  classify  the  cases 
in  which  the  law  refuses  to  a  father  of  a  ward  of  Court  his  control 
of  his  child :  (I)  immoral  conduct  rendering  him  unfit  to  perform 


(1)  (lS93)lCh.,  143. 

(2)  (1893)  1  Ch.,  143,  at  p.  148. 

(3)  (1893)  1  Ch.,  143,  at  p.  147. 

(4)  2  Q.B.D.,  75. 


(5)  2DeG.  &S.,457. 

(6)  28  L.J.  Ch.,  458. 

(7)  24  Ch.  D.,  317,  at  p.  328. 
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'*        things  to  be  done,  and  then,  out  of  mere  caprice,  has  counter- 

Goldsmith   ordered  them,  so  as,  in  the  eyes  of  everybody,  to  cause  an  injnry 
Sands       ^  ^^^  child,  then  the  Court  will  not  allow  the  capricious  change 

of  mind  " ;  (3)  great  cruelty  or  pitiless  spitef  ulness — ^perhaps — but 

only  in  an  extreme  case.  " It  is  not"  says  Bowen  L,J.  (1),  "  the 
benefit  to  the  infant  as  conceived  by  the  Court,  but  it  must  be  the 
benefit  to  the  infant  having  regard  to  the  natural  law  which 
points  out  that  the  father  knows  far  better  as  a  rule  what  is  good 
for  his  children  than  a  Court  of  Justice  can."  The  learned 
Judges  show  clearly  that  those  who  claim  adversely  to  the  father 
have  the  burden  of  proving  that  the  father's  rights  are  being 
abused  ''  to  the  detriment  of  the  interests  of  the  infant."  '*  It  is 
not  mere  disagreement  with  the  view  taken  by  the  father  of  his 
rights  and  the  interests  of  his  infant  that  can  justify  the  Court 
in  interfering  "  (2). 

A  good  deal  has  been  said  with  regard  to  "  abdication  "  on  the 
part  of  the  father.  The  word  is  apparently  applied  in  this  case 
to  the  almost  continuous  absence  of  the  child  from  her  father's 
home,  since  she  was  a  baby  in  arms.  But  this  is  not  ''abdication  " 
in  the  sense  of  the  text  hooks  and  cases.  The  leading  case  on  the 
subject  is  Lyons  v.  Blenkin  (3),  where  a  grandmother,  with  the 
consent  of  the  father,  maintained  infants,  and  provided  by  will 
for  their  maintenance,  and  enabled  them  to  be  brought  up  on  a 
higher  social  scale  than  their  father's  means  allowed,  and  the 
father  was  not  allowed  to  interfere  with  their  habits  and  expect- 
ations by  capriciously  breaking  in  on  their  happiness.  Lord 
Eldon  treated  the  grandmother  as  having  purchased  the  power 
of  educating  the  children  as  she  did.  Here,  there  has  been  no 
such  purchase,  no  provision  made  by  the  Goldsmiths,  no  bargain 
binding  the  Goldsmiths,  no  difference  of  social  status,  no  differ- 
ence of  religion.  As  for  the  alleged  statement  of  Sands,  in  March 
1900,  that  he  would  never  take  the  child  again  from  the  grand- 
niother,  the  learned  Judge  has  not  found  the  allegation  proved  or 
not  proved.  But  even  if  it  is  to  be  treated  as  proved,  it  amounts  to 
no  more  than  a  promise ;  and  the  father  can  change  his  mind.    This 

(1)  24  Ch.  D.,  317,  at  pp.  337,  338.  (2)  24  Ch.  D.,  317,  at  p.  338. 

(3)  Jac,  245. 
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is  clear  even  where  the  promise  involves  what  would  ordinarily  be  H.  C.  op  a. 
a  binding  agreement  for  value :  see  Bamardo  v.  McHugh  (1).  ^_' 
For  in  that  case,  a  mother  of  an  illegitimate  child,  aged  10,  agreed  goldsmith 
with  Dr.  Bamardo  to  leave  the  child  with  him  for  12  years,  on 
condition  that  he  should  maintain  and  educate  the  child  in  his 
Protestant  institution.  The  mother  was  a  Catholic  She,  after 
some  eighteen  months,  demanded  the  child,  to  train  him  up  in 
the  Catholic  faith;  and  she  was  held  entitled  to  do  so,  as  the 
change  could  not  be  shown  to  be  "  detrimental  to  the  interests  of 
the  child  "  (2).  In  the  present  case  the  father  is  of  unirapeached 
character  and  in  comfortable  circumstances.  The  long-continued 
absence  of  the  child  is  fully  explained,  at  first  by  her  ill  health 
and  extreme  infancy,  and  the  need  for  a  woman's  care ;  and  sub- 
sequently by  the  stubborn  resistance  of  the  Goldsmiths  on  one 
side,  and  a  proper  reluctance  to  go  to  extreme  measures  on  the 
other  side.  To  say  that  there  is  any  caprice  or  cruelty  towards 
the  infant,  under  such  circumstances,  in  bringing  her  to  his  own 
society,  and  the  society  of  children  of  nearly  her  own  age,  is 
surely  an  abuse  of  language.  Finally,  there  is  no  allegation  in 
the  affidavits  that  the  child  would  be  less  happy  with  the  father 
than  with  the  grandparents  ;  and  no  one  has  been  able  to  point 
out  any  definite  injury  that  would  result  to  this  child  from  going 
back  to  her  father's  home,  or  any  material  or  moral  or  social 
advantages  that  would  be  lost  thereby. 


Appeal  allowed.     Order  appealed  from  dis- 
charged.    Order  of  Hodges  J.  reMored. 


Solicitors,  for  appellants,  Oakley  &  Thmnpson,  Melbourne. 
Solicitors,  for  respondent,  Setcm  WilUarfis  d'  Heaihfield,  Mel- 
bourne. 

B.  L. 

(1)  (1891)  1Q.B.,  194;  (1891)  A.C.,  388.        (2)  (1891)  A.C.,  .%8,  atpp.  399.  400. 
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NOONAN    . 
Plaintiff, 


Appellant; 


AND 


THE    VICTORIAN    RAILWAYS    COMMIS- 
SIONERS     

Defendants, 


:} 


Respondents. 


ON  appeal  from  the  supreme  court  of 

VICTORIA. 


H.  C.  OF  A.    Railways  Act  1890  (FiVrf.)  {No,  1185),  «ec«.  70,  %Z— Railway  emphy^^Dupe^^ 
1907.  ^^^^  S€rvice$ — Incapacity  of  emfdoy^ —Right  to  compensation. 


Melbourne, 

June  26,   27, 
28. 

Sept.    6,     10, 
11,  27. 


Griffith  C.J., 

Barton, 

Isaacs  and 

Hi^^ns  JJ. 


The  word  *<  compeniation  "  in  sec.  93  of  the  Railways  Ad  1890  (Fiet) 
means  an  indemnity  given  to  an  employ^  who  is  deprived  of  his  office  not 
through  any  fault  ot  his  own. 

Any  default  or  failure  on  the  part  of  an  employ^  which  at  common  Iaw 
would  disentitle  him  to  claim  to  be  retained  in  the  service  of  the  Railways 
Commissioners  is  such  a  fault  as  to  disentitle  him  to  compensation. 

Held,  therefore,  (ffiggint  J.  dissenting)  that,  under  sees.  70  and  93  of  the 
Railways  Act  1890,  the  Railways  Commissioners  may  dispense  with  tlM 
services  of  an  employ^  who  was  appointed  before  the  passing  of  the  Vidarv» 
Railways  Commissioners  Act  1883,  and  who  is  no  longer  ready  and  williog  to 
discharge,  or  who  becomes  permanently  incapable  of  performing,  his  dutiei, 
without  being  liable  to  pay  compensation  to  such  employ^. 

Per  Higgins  J. :— I.  The  letter  of  31st  December  1904,  as  to  which  alone 
the  special  case  is  stated  by  agreement,  shows  that  the  Commissioners  did  sot 
remove  the  plaintiff  for  any  fault  or  incapacity,  but  because  they  bad  *'  bo 
longer  use  for  his  services."  IL  The  same  letter  shows  that  he  was  remored 
under  the  statutory  absolute  power  contained  in  sec.  70 ;  and  the  Commis- 
sioners could  not  now  rely  on  any  other  power,  if  they  had  any  other.    IH* 
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There  are  only  two  modes  of  diicharging  an  employ^  in  the  railways : — (I)  by  H.  C.  of  A. 

dismissal  for  breach  of  regulations  &c.  under  sees.  86-88  ;  (2)  by  removal  on  1907. 

grounds  irrespective  of  conduct,  but  at  the  will  of  the  Commissioners  under  ^'  '""^ 

sec.  7C.  NooNAN 

r. 

Vktorian  Railway h  Oommiwiioners  v.  Brown^  3  C.L.R.,  316,  explained  and  j^i^''^**^^^ 

followed. 


Judgment  of  Supreme  Court  {Noonan  v.  Victoi'ian  Bailtoays  CommissionerB, 
(1907)  V.L.R.,  123 ;  28  A.L.T.,  129)  affirmed. 


Com  MIS- 

8I0NKKS. 


Appeal  from  the  Supreme  Court  of  Victoria. 

In  an  action  in  the  County  Court  of  Victoria,  brought  by 
William  Francis  Noonan  against  the  Victorian  Railways  Commis- 
sioners, a  special  case  was  stated  for  the  opinion  of  the  Supreme 
CJourt  which  set  out  the  following  facts : — 

The  plaintiff  by  his  plaint  summons  claimed,  inter  alia,  a 
declaration  that  he  was  entitled  to  a  retiring  allowance  to  be 
computed  under  the  provisions  of  Act  No.  160. 

The  plaintiff  was  in  May  1883  employed  as  an  engine  cleaner 
in  the  Department  of  Railways,  that  Department  having  in  the 
year  1862  been  declared  to  be  a  temporary  Department  by  the 
Governor  in  Council  under  the  provisions  of  the  Act  No.  160. 

The  plaintiff  continued  to  be  employed  as  such  cleaner,  and 
afterwards  in  the  year  1889  passed  his  examination  as  engine- 
driver  and  was  appointed  as  engine-driver  in  January  1890. 

The  plaintiff  continued  to  perform  the  duties  of  his  oflSce  as 
engine-driver  from  1889  until  March  1903  at  a  salary  or  wages 
beginning  at  lis.  per  day,  and  which  from  October  1899  onwards 
was  14s.  per  day. 

The  plaintiff  was  not  called  on  to  effect,  and  did  not  effect, 
an  insurance  on  his  life  as  provided  by  sec.  82  of  the  Railway 
Act  1890. 

The  plaintiff  in  the  month  of  March  1903,  having  received  a 
medical  certificate  as  to  his  physical  condition,  applied  to  the 
defendants  for  leave  of  absence  on  the  ground  of  ill-healtli,  and 
on  26th  March  1903  received  leave  of  absence  for  six  months 
from  that  date,  during  which  period  he  was  absent  on  leave. 

The  plaintiff  on  the  22nd  September  1903,  having  received  a 
further  medical  certificate  as  to  his  physical  condition,  made  a 
farther  application  for  leave  of  absence,  but  the  railway  medical 
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H.  C.  OF  A.  officer  having  reported  that  in  his  opinion,  though  the  plaintiff 

'^       was  suffering   from  neurasthenia  and  that  his  heart  was  not 

NooNAN  absolutely  sound,  he  was  able  to  resume  duty,  the  plaintiff  \iras 
on  the  11th  November  1903  directed  to  resume  duty.  In  reply  to 
such  direction  the  plaintiff  on  13th  November  1903  wrote  that  he 
regretted  that,  owing  to  the  state  of  his  health,  he  could  not  for 
some  time  obey  that  direction. 

After  some  further  correspondence,  in  the  course  of  which  the 
plaintiff  was  directed  to  report  himself  for  duty  as  a  pumper  at 
Boort  at  8/-  per  day,  but  declined  to  accept  the  position,  a  cliarge 
of  misconduct  was  made  against  the  plaintiff  for  having  disobeyed 
orders  in  refusing  to  go  to  Boort.  This  charge  was  heard  by  a 
Board  and  was  dismissed,  but  the  plaintiff  having  appealed  to  the 
Commissioners,  a  letter  was  written  to  him  stating  that  he  would 
1^  given  another  chance  and  directing  him  to  report  himself  for 
duty  as  engine-driver  at  Benalla.  But  the  plaintiff,  owing  to  ill- 
health,  did  not  report  himself  for  duty  until  20th  May  1904',  and 
then  for  one  day  only,  and  on  28th  June  1904,  he  wrote  to  the 
Chief  Mechanical  Engineer,  applying  for  permission  to  retire  on 
a  superannuation  allowance.  This  permission,  however,  was 
refused  by  the  Governor  in  Council  on  the  28th  June  1904. 

Further  correspondence  then  took  place  in  the  course  of  which 
the  plaintiff  was  offered  work  as  a  skilled  labourer  at  6;'-  per  day, 
and  finally  on  31st  December  1904  the  Secretary  of  Railways 
wrote  to  the  plaintiff  as  follows : — 

"  I  am  directed  by  the  Victorian  Railways  Commissioners  to 
inform  you  that  they  have  no  longer  use  for  your  services,  and 
that  the  Victorian  Railways  Commissioners  have,  under  the  pro- 
visions of  the  Railways  Acts,  determined  your  employment  bj' 
them  and  removed  you  from  their  service  from  the  date  of  this 
notification.  It  is  intended  to  pay  you  any  wages  that  may  be 
due  to  you  for  the  period  up  till  and  inclusive  of  the  date  of  this 
notification,  from  which  date  your  employment  will  absolutely 
terminate." 

From  the  20th  May  1904  to  the  17th  November  1904  the 
plaintiff  owing  to  ill-health  did  not  present  himself  for  duty,  did 
no  work,  and  did  not  receive  any  pay.  On  the  18th,  19th,  22nd, 
23rd,  24th,  25th  and  26th  November   1904  the   plaintiff  was 
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employed  as  a  skilled  labourer,  and  was  paid  for  such  work  at   *!•  ^-  ^'  ^* 

1907 
the  rate  of  7/-  per  day.      The  plaintiff,  since  the  26th  November       .^^ 

1904,  owing  to  ill-health  had  not  presented  himself  for  duty,  had      Noonan 
done  no  work,  and  had  not  received  any  pay.  Victokian 

The  defendants  refused  to  pay  the  plaintiff  any  compensation  Hailways 
or  retiring  allowance,  or  anything  in  lieu  thereof.  The  plaintifTs  signers. 
services  were  not  dispensed  with  in  consequence  of  any  change 
in  the  Department  or  reduction  of  the  number  of  oflScers,  save 
and  except  as  far  as  the  mere  fact  that  an  employe's  services 
being  dispensed  with  at  the  pleasure  of  the  Commissioners  may 
amount  to  a  change  in  the  Department  or  a  reduction  in  the 
number  of  officers. 

The  plaintiff  was  not  charged  under  the  provisions  of  any  of 
the  sections  of  the  Railways  Acts  with  any  offence,  misconduct, 
or  breach  of  the  regulations  of  the  Department. 

Among  the  questions  submitted  for  the  opinion  of  the  Supreme 
Court  was  the  following : — 

"  (c)  By  the  defendants  determining  the  plaintiffs  employment 
as  and  in  the  manner  set  out  in  tile  letter  of  the  31st  December 
1904,  is  the  plaintiff  entitled  to  compensation  or  retiring  allow- 
ance to  be  computed  under  the  provisions  of  Act  No.  160  or  any 
other  amount  in  lieu  thereof  by  way  of  damages  for  wrongful 
dismissal  or  otherwise  ? " 

It  was  agreed  between  the  parties  that,  in  considering  the 
above  question,  the  form  of  such  question  was  not  to  preclude 
the  Court  from  having  regard  to  the  plaintifTs  absence  from  duty 
and  state  of  health  as  set  out  in  the  case  and  the  correspondence 
'  attached  thereto ;  that  the  Court  should  consider  how  far,  if  at 
all,  the  defendants  were  entitled  to  rely  on  the  circumstances 
connected  with  the  plaintiff's  state  of  health  and  absence  from 
duty,  having  regard  to  the  terms  of  the  letter  of  the  31st 
December  1904  ;  and  that  for  the  purpose  of  deciding  that  ques- 
tion the  Court  should  be  at  liberty  to  draw  any  inference  of  fact 
from  the  allegations  in  the  case  and  correspondence. 

The  correspondence,  so  far  as  is  material,  is  set  out  in  the 
judgments  hereunder. 

The  case  coming  on  for  hearing  before  the  Full  Court,  the 
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H.  C.  OK  A.    (|uestion  above  set  out  was  answered  in  the  negative :  Noonan 
V.  T/ie  Victorian  Railways  Cammidsioiiers  (1). 
The  plaintiff  now  appealed  to  the  High  Court. 

Dujffy  K.C.  and  Starke  (with  them  Maule),  for  the  appellant 
Although  the  Commissioners  may  have  the  power  to  dismiss  at 
pleasure  employes  who  were  in  the  service  before  the  passing  of 
the  Victaiuan  Railways  CoTnmissionei's  Act  1883,  as  was  assumed 
in  Victorian  Railway  a  Commissioners  v.  Brown  (2),  an  employ^ 
so  dismissed  is  entitled  to  compensation  or  retiring  allowance 
under  sec.  93  of  the  Raihvays  Act  1890,  unless  he  is  dismissed 
for  misconduct.     The  last  mentioned  Act,  as  altered  by  the  Rail- 
ways Act  1896,  contains  all  tlie  powers  of  the  Commissioners  to 
get  rid  of  their  employ^,  and  the  ordinaiy  powers  as  between 
employer  and  employ^  are  excluded.     The  Act  of  1883  made  a 
new  bargain  between  the  Commissioners  and  those  wJio  were 
then  in  their  service.     For  the  future  there  was  no  way  of  dis- 
pensing with  the  services  of  employes  except  by  going  through 
the  form  of  a  trial  by  a  Board,  or  by  a  conviction  for  felony,  or 
by  a  removal  under  sec.  70  of  the  Raihvays  Act  1890.    K  the 
power  of  removal  under  sec.  70  be  exercised,  compensation  mw^t 
be  paid :    Gleeson  v.   VictoHan  Railways  Commissioners  (3). 
Aasuming  the  common  law  power  to  rescind  contracts  with  their 
employes  was  not  abrogated  by  the  Victorian  Railways  Grnn- 
mission ers  Act  1883,  there  was  no  such  breach  of  his  contract  by 
the  appellant  as  entitled  the  Commissioners  to  put  an  end  to  the 
contract,  and,  if  there  was,  the  Commissioners  did  not  evince  an 
intention  to  take  advantage  of  that  breach:   Anson's  Law  (f 
Contracts,  11th  ed.,  p.  311.      It  is   unimportant  to  determine 
whether  the  Commissioners  might  have  dealt  with  the  appellant 
in  another  way,  because  by  the  letter  of  31st  December  1904 
they  showed  their  intention  to  remove  him  under  sec.  70.    The 
Commissioners  had  no  right  to  order  the  appellant  to  work  of  a 
lower  grade  than  engine-driver  at  a  lower  salary.     If  that  be  so, 
it  was  the  Commissioners  who,  by  their  breach,  put  an  end  to  the 
contract  and  not  the  appellant.     Assuming  that  there  was  power 


(1)  (1907)  V.L.R.,  123;  i>8  A.L.T., 
129. 


(2)  3C.L.R.,  316. 

(3)  (I907)V.L.R.,  129, 
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repudiation,  then  the  repudiation  must  be  either  an  absolute 
refusal,  or  such  conduct  as  showed  an  absolute  refusal,  to  do  the 
work,  and  the  repudiation  must  go  to  the  root  of  the  contract. 
Then  it  must  be  shown  that  the  Commissioners  within  a  reason- 
able time  accepted  that  repudiation  as  terminating  the  contract : 
Bhymney  Railway  Co.  v.  Brecon  and  Merihyr  Tydfil  Railway 
Co,  (1) ;  LeaJee  on  Contracts,  4th  ed.,  p.  617  ;  Frost  v.  Knight  (2). 
There  is  not  in  a  statutory  contract  of  this  kind  a  warranty  of 
ability  to  perform  the  work  at  all  times. 

It  is  not  the  fault  of  the  plaintiff,  within  the  meaning  of  that 
expression  in  Victorian  Railways  Commissioners  v.  Brown  (3), 
that  he  was  unable  to  perform  his  work.  Incapacity  for  which  a 
contract  may  be  terminated  must  either  be  permanent  or  must  go 
to  the  root  of  the  contract. 

[They  also  referred  to  Avery  v.  Bowden  (4) ;  Cuckson  v.  8ton^ 
(5) ;  Cutter  v.  Powell  (6).] 


Noon  AN 

V, 
VlCTOllIAN 
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Mitchell  K.C.  (with  him  Pigott),  for  the  respondents.  The  inter- 
pretation put  upon  sec.  93  of  the  Railways  Act  1890  in  Victorian 
BaUwdys  Com/missioners  v.  Brown  (7),  viz.,  that  compensation 
18  indemnity  for  an  act  which  but  for  the  Statute  would  be  unlaw- 
ful, is  correct.  The  section  was  not  intended  to  give  an  employ^  a 
right  to  compensation  in  a  case  where  by  virtue  of  the  relationship 
of  master  and  servant  the  Commissioners  would  have  a  right  to 
dispense  with  the  services  of  the  employ^  without  being  liable  in 
an  action  for  wrongful  dismissal.  The  power  of  removal  given  in 
sec  70  of  the  Railways  Act  1890  was  intended  to  be  exei'cisable 
in  cases  which  must  arise,  e.g.,  of  employes  becoming  incompetent, 
or  being  of  such  a  character  or  nature  that  it  was  necessary  in  the 
public  interest  to  get  rid  of  them,  and  as  to  which,  apart  from  the 
power  of  removal,  there  was  no  power  to  get  rid  of  the  men.  If 
the  power  of  removal  is  exercised,  it  depends  on  the  facts  whether 
the  employ^  is  entitled  to  compensation.  If  the  facts  would  not 
justify  removal  as  between  master  and  servant  where  the  power 


(1)  83Ii.T.,  Ill,  at  p.  117. 

(2)  L.K.  7  Ex.,  Ill,  At  p.  112. 
{^)  3  C.L.R.,  31(1,  at  p.  325. 

14)  26  L.  J.Q.B.,  3 ;  6  El.  &  Bl.,  953. 


YOL.  IV. 


(5)  1  El.  3l  E., 24S ;  28  L. J.Q.B.,  25. 

(6)  II.  Sm.  L.C.,  nth  ed.,  51. 

(7)  3C.L.R.,  316. 
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if  the  facts  would  justify  such  removal,  compensation  is  not  pay- 

NooNAN      ftbl^-     -^  engine-driver  the  appellant  was  removed  when  the 

VicioKiAN    CJommissioners  accepted  his  statement  that  he  was  incapable  of 

Railways    doinff  the  work.     The  letter  of  31st  December  1904  waa  a  removal 

COMMIS- 

SIONER8.  of  the  appellant  as  a  skilled  labourer,  if  he  was  ever  appointed  as 
such.  If  a  servant  is  incapable  of  performing  his  work,  the 
master  may  terminate  the  contract:  Ponaaard  v.  Spiers  (1). 

[HiooiNS  J. — Even  in  the  case  of  permanent  illness,  the 
contract  is  not  terminated  until  the  master  shows  an  intention  to 
terminate  the  contract :  K v.  Raachen  (2).] 

Although  the  master  may  not  be  justified  on  the  reasons  given 
for  dismissal  of  his  servant,  if  there  are  reasons  which  justify 
the  dismissal,  the  master  will  not  be  liable  for  wrongful  dismissal : 
Boston  Deep  Sea  Fishing  and  Ice  Co,  v.  ATisell  (3).] 

[Stay^  referred  to  Warren  v.  Whittin^gham  (4). 

Isaacs  J.  referred  to  Loates  v.  Maple  (5).] 

Defective  eyesight  is  in  the  case  of  an  engine-driver  a  thing 
going  to  the  root  of  the  contract. 

Starke  in  reply  referred  to  Anson  on  Contra/^,  11th  ed.,*p.  350 ; 
Leake  on  Contracts,  3rd  ed.,  p.  607 ;  Bentsen  v.  Taylor,  Sons  & 
Co.  (6);  Barnard  v.  Faher  (7). 

Cur.  adv.  wZL 


Sept.  27.  Qriffith   C.J.     This  is  an  appeal  from  a  judgment  of  the 

Supreme  Court  of  Victoria  upon  a  special  case  stated  in  an  action 
by  the  appellant  against  the  respondents  claiming  compensation 
under  the  Railways  Act  1S90,  Sec  93  of  that  Act  provides  ihfJb : 
— "  Every  officer  and  employ^  holding  office  in  the  Railway 
Department  at  the  time  of  the  passing  of  *  The  VicUyinan  Bail- 
loays  Commissioners  Act  1883 '  shall  be  entitled  to  compensation 
or  retiring  allowance  to  be  computed  under  the  provisions  of  the 
Act  No.  160  and  have  his  rights  privileges  and  immunities  saved 
to  him  as  if  such  first-mentioned  Act  had  not  been  passed,  bat 


(1)  1  Q.B.D.,  410,  at  p.  414. 

(2)  38  L.T.,  38. 

(3)  39  Ch.  D.,  339. 

(4)  18  T.UR.,  508. 


(5)  88  L.T.,  288. 

(6)  (^893)  2  Q.B.,  274,  at  p.  28a 

(7)  (1893)  1  Q.B.,  340,  at  p.  343. 


4  C.L.R.1 


OF  AUSTRALIA. 


1675 


1907. 

Noon  AN 

V. 
V^ICTORIAN 
llAlLWAYS 

Commis- 
sioners. 


Griffith  C.J. 


shall  for  the  purposes  of  this  Act  be  deemed  t6  have  been  ^-  ^*  ^^  ^' 
appointed  by  the  Commissioners  without  any  other  or  further 
appointment"  By  sec.  70  of  the  same  Act  it  is  provided  that : — 
'*  The  Commissioners  shall  ....  from  time  to  time 
.  .  .  appoint  or  employ  such  engineers  .  .  .  and  other 
officers  and  employes  to  assist  in  the  execution  of  this  Act  as  the 
CommiBsioners  think  necessary  or  proper,  and  such  persons  shall 
bold  office  during  pleasure  only."  The  plaintiff  was  appointed 
before  th^4ay  mentioned  in  sec  93,  and  in  1903  he  had  for  some 
time  been,  and  then  was,  an  engine-driver  at  a  salary  which  then 
was  14s.  a  day.  In  March  1903  he  obtaiiied  six  months  leave  of 
abeenee  on  the  ground  of  ill-health.  On  22nd  September  1903 
he  made  an  application  for  extended  leave  of  absence  on  the  same 
grounds.  On  11th  November  1903  he  was  directed  to  resume 
duty.  On  13th  November  1903  he  wrote  that,  owing  to  the  state 
of  his  health,  he  could  not  for  some  time  obey  that  direction. 
On  27th  November  1903  he  renewed  his  application  for  six  months 
extended  leave  of  absence  on  the  ground  of  ill-health.  That 
application  was  not  granted,  and  on  19th  January  1904  he  wrote 
to  the  Commissioners : — **  After  due  consideration  I  find  that 
your  request  to  me  to  resume  duty  at  once  leaves  me  but  one 
alternative,  namely,  to  tender  my  resignation  as  an  employ^  of 
the  Railwi^  Service."  In  the  same  letter  he  said  that  his  con- 
dition unfitted  him  to  perform  his  duties  as  engine-driver,  adding : 
"I  am  therefore  obtaining  a  form  of  light  employment  which 
involves  no  mefntal  strain  or  severe  physical  exertion  and  I  beg  of 
you  to  accept  my  resignation  with  an  acknowledgment  of  com- 
pensation rights."  On  23rd  January  1904  the  Commissioners 
informed  the  plaintiff  that,  until  he  was  again  fit  to  take  up  his 
old  position  as  driver,  light  work  would  be  provided  for  him, 
and  directed  him  to  report  .himself  on  1st  February  at  Bendigo 
for  duty  as  a  pumper  at  a  salary  of  8s.  a  day.  On  26th  January 
1904  the  plaintiff  replied  : — "  I  .  .  .  respectfully  beg  to 
decline  the  position  offered,  but  am  willing  to  withdraw  resigna- 
tion if  e:9;tended  leave  for  12  months  is  granted."  On  24th 
February  ;L9Q4  he  was  informed  by  the  Commissioners  that 
they  were  not  prepared  to  sanction  his  retirement  on  superan- 
nuation allowance,  nor  to  authorize  leave  of  absence  for  twelve 
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be  no  alteraative  but  to  dispense  with  his  services.  He  wu, 
therefore,  again  directed  to  report  himself  at  Beodigo  ftn-  daty 
as  pumper.  On  Ist  March  the  plaintiff  wrote  to  the  Commis- 
sioners : — "  I  claim  it  as  a  right  consistent  with  discipline  and 
subordination  to  refuse  the  position  offered,  and,  as  you  refuse 
the  leave  of  absence  applied  for,  I  beg  to  tender  my  resignation 
as  an  employ^  of  the  Department,  and  give  notice  that  I  intend 
to  prosecute  my  claim  tor  superannuation  aUowance."  On 
7th  March  he  was  accused  of  misconduct,  and  a  board  was 
appointed  to  investigate  the  eiiarge.  The  charge  having  been 
investigated  and  the  plaintiff's  dismissal  having  been  reeom- 
mended,  he  was  informed  on  7th  May  that  the  Commissioners 
woald  give  him  another  chance,  provided  that  lie  should  forth- 
with return  to  his  former  duties  as  engine-driver,  "Otherwise,  if 
you  fail  to  at  once  do  so,  they  uphold  the  decision  of  the  board,  and 
confirm  your  dismissal."  In  reply  to  that  the  plaintiff  wrote  on 
23rd  May  saying: — "My  nervous  system  is  such  that  I  shrink 
from  the  responsibilities  of  the  position,  and  coupled  with  a  most 
detective  memory  I  feel  that  my  employment  in  tiie  capacity 
of  engine-driver  would  be  a  serious  menace  to  the  Department, 
the  public  and  myself,"  and  he  applied  for  permission  to  retire 
from  the  Department  on  superannuation  allowance.  On  18tb 
July  he  was  informed  that  his  application  for  permission  to  retire 
had  been  definitely  refused,  and  was  required  to  report  himself  at 
North  Melbourne  on  26th  May  for  duty  as  a  skilled  labonrer 
at  7s.  per  day.  He  was  also  informed  that,  if  he  tailed,  or 
neglected,  or  refused  to  resume  duty  as  a  skilled  labourer  at  the 
rate  of  pay  fixed,  he  would  render  himself  liable  to  punishment 
for  disobedience.  On  27th  July  the  plaintiff  acknowledged  that 
communication  and  wrote : — "  I  .  .  .  .  desire  to  say  that  the 
reduction  of  wage  is  such  that  I  am  not  inclined  to  accept  the 
position  offered."  On  13th  August  he  received  peremptory 
instructions  to  resume  duty  as  a  skilled  labourer, '.'  otherwise  yon 
will  render  yourself  liable  to  be  dealt  with  for  a  breach  of  the 
regulations."  On  26th  August  he  wrote  : — "  I  .  ,  <  respect- 
fully decline  to  accept  the  position  offered,  and  beg  to  ask  tiiat 
arrangements  may  be  made  to  test  the  matter  before  the  Appeal 
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Board."    On  2nd  November,  more  than  two  months  later,  this  ^-  C.  of  a. 
letter  was  written  for  the  Commissioners  to  the  plaintiff: — "  I  am 
directed  to  notify  you  that  in  view  of  the  condition  of  your  eye- 
sight, the  Commissioners  are  no  longer  prepared  to  employ  you 
as  an  engine-driver,  but  they  are  willing  to  utilize  your  services 
in  the  capacity  of  a  skilled  labourer  at  7/-  a  day.      I  therefore 
require  you  to  report  yourself  to  Rolling  Stock  Inspector,  Mel- 
bourne, at  7.30  a.m.  on  18th  instant  for  duty  as  a  skilled  labourer, 
and  hereby  notify  you  that  if  you  fail  or  neglect  or  refuse  to  so 
report  yourself  and  undertake  the  duties  of  a  skilled  labourer  your 
services  will  be  forthwith  dispensed  with."    On  l7th  November 
the  plaintiff  wrote : — "  I  beg  to  acknowledge  receipt  of  a  memo, 
dated  2nd  November  1904,  from  the  Chief  Mechanical  Engineer, 
Melbourne,  from  which  I  learn  that  you  have  retired  me  from 
my  office  of  engine-driver  on  account  of  defective  eyesight."     He 
then  stated  that  he  enclosed  an  application  for  leave  to  retire, 
and  requested  that  it  should  be  placed  before  the  Qovernor  in 
Council,  ''on  the  ground   that   I  am  incapable  through  bodily 
infirmity  of  discharging  the  duties  of  my  office  as  an  engine- 
driver."    It  appears,  therefore,  that  at  that  time  his  employ- 
ment as  engine-driver  had  come  to  an  end.     He  adds  that  he 
would  nevertheless  report  himself  for  employment  as  a  skilled 
labourer,  but  that  his   attendance   to    do  work   as  a  skilled 
labourer  would  be  under  protest.      In  that  letter  was  enclosed  a 
request  to  the  Qovernor  in  Council  that  he  should  be  permitted 
to  retire  upon  a  superannuation  allowance  on  the  ground  that  lie 
was  incapable  through  bodily  infirmity  of  discharging  the  duties 
of  his  office.     The  plaintifi*  did  as  a  matter  of  fact  attend  in  pur- 
suance of  his  letter  on  seven  days  during  the  month  of  November, 
and  that  was  the  only  work  that  he  did  during  the  year  1904, 
except  that  on  one  day  in  May  he  drove  an  engine  and  found 
himself  incapable  of  doing  such  work.     On  14th  December  he  was 
informed  that  the  Governor  in  Council  "  has  refused  your  applica- 
tion for  permission  to  retire  from  the  service  on  superannuation 
allowance,  and  this  intimation  must,  as  far  as  the  Department  is 
concerned,  be  accepted  as  final,  and  I  have  to  direct  you  to  resume 
duty  at  once,  otherwise  you  will  be  treated  as  being  absent  from 
duty  without  leave."   The  plaintifi*  paid  no  attention  to  that  com- 
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'*"■  the  Commissioners : — "  I  am  directed  by  the  Victorian  Rwlways 
NooNAN  CommissioDers  to  inform  you  that  they  have  no  longer  nae  tor 
yonr  services,  and  that  the  Victorian  Railways  CommiBsioners 
have,  under  the  proviaions  of  the  Railways  Acts,  determined  yonr 
employment  by  them  and  removed  yon  from  their  service  from 
the  date  of  this  notification." 

These  are  the  facts  set  out  in  the  special  case,  and  upon  them 
four  questions  were  submitted  for  the  consideration  of  the  Supreme 
Court,  of  which  the  first  three  were ; — "  (a)  Were  the  defend&nta 
entitled  to  reduce  the  wages  of  the  plaintiff  while  he  was  in  their 
service  except  with  his  consent  or  for  misconduct  ?  (6)  Were 
the  defendants  entitled  to  reduce  the  plaintiff  in  rank,  grade  or 
position  while  he  was  in  their  service  except  with  his  consent  or 
for  misconduct  ?  (e)  By  the  defendants  determining  the  plaintiff's 
employment  as  and  in  the  manner  set  out  in  the  letter  of  31st 
December  1904  is  the  plaintiff  entitled  to  compensation  or  retiring 
allowance  to  be  computed  under  the  provisions  of  Act  No.  160  or 
any  other  amount  in  lien  thereof  by  way  of  damages  for  wrongful 
dismissal  or  otherwise  f "  The  Court  was  to  be  at  liberty  to  draw 
inferences  of  fact  so  far  as  might  be  relevant  for  the  parpose  of 
answering  the  third  question.  The  case  came  before  the  Full 
Court  and  its  judgment  was  delivered  by  Hodgea  J,  (1).  Hie 
learned  Judge  quoted  a  passage  from  my  judgment  in  this  Court 
in  Victm'ian  Railways  Comvii88i(yn.er8  v,  Brovm  (2),  as  follows: 
— "  First,  as  to  the  meaning  of  'compensation'  in  sea  72  of  Act  No. 
767  :  It  is  clear  that  that  word  ia  used  to  signify  an  indemnity 
given  to  an  officer  who  loses  his  appointment  not  by  reason  of  any 
fault  of  his  own.  It  is,  to  apply  the  analogy  of  compensation  for 
injuries  caused  by  the  exercise  of  statutory  powers,  compensation 
given  for  an  act  which  causes  damage,  and  would  be  unlawful  but 
for  its  having  been  legalized  by  Statute.  That  is  the  meaning 
of  '  compensation.'  "  Applying  that  rule,  the  Court  held  that  the 
appellant  was  not  entitled  to  any  compensation,  using  this 
language  (3) : — '  The  plaintiff  himself  refused  to  dischaige  the 

(1)  (1907)  V.L,B.,  123j  28  A.L.T., 
129. 

(2)  3C.L.R.,  3ie,fttp.325. 
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duties  of  his  office,  on  the  ground  that  he  was  mentally  and   H*  C.  of  a, 
physically   unfit.      Thereupon   the   Commissioners  offered   him 
other  work  at  reduced  pay.     This  he  declined,  and  then  the     Koonan 
Commissioners  determined   his  employment,  though,  speaking   viotorian 
more  accurately,  he  determined  it  himself.     This  determination,    Rah^ways 
by  whomsoever  effected,  was   not,  apart  from  the  Statute,  a     siorbbs. 
wrong.     The  employ^  was  no  longer  able  to  perform  his  duties,    orimtii  c.j. 
and  was  therefore  no  longer  entitled  to  continue  to  hold  the  office 
the  duties  of  which  he  was  unable  to  discharge.     He  himself 
really  determined  his  employment  by  alleging  his  inability  to 
serve  and  refusing  to  serve.     We  are  consequently  of  opinion 
that  the  plaintiff  is  not  entitled  to  compensation." 

The  inference  of  fact  to  be  drawn,  if  it  is  necessary  to  draw  any, 
is  that  the  plaintiff  was  both  unwilling  to  discharge  and  perman- 
ently incapable  of  discharging  his  duties  as  engine-driver,  and 
unwilling,  in  the  sense  that  he  practically  refused,  to  discharge 
any  other  duties.  Nevertheless  he  claims  compensation.  The 
argument  is  put  in  this  way,  that  the  Railways  Act  1890  contains 
a  complete  code  as  to  the  relations  between  the  Commissioners 
and  their  employ^,  and  that  the  ordinary  law  of  master  and 
servant — and  indeed  the  ordinary  law  of  contract — is  excluded, 
that,  in  short,  everything  is  to  be  found  within  the  four  corners 
of  the  Statute. 

In  my  judgment  the  relation  between  the  Railways  Commis- 
sioners and  their  employes  is  that  of  master  and  servant,  and 
their  respective  rights  are  governed  by  the  ordinary  law  relating 
to  contracts  of  service  except  so  far  as  that  law  is  altered  by  the 
Statute. 

Under  the  ordinary  law,  a  master  who  discharges  his  servant 
contrary  to  the  terms  of  the  contract  of  service  is  liable  to  make 
compensation  by  way  of  damages,  but,  if  the  discharge  is  in 
accordance  with  those  terms,  he  is  not  liable.  If  the  service  is 
terminable  at  the  will  of  the  master,  he  is,  of  course,  not  liable. 
The  Railways  Act  1890  (No.  1135)  as  interpreted  in  Victoriam, 
Railways  CoTriTiiissioners  v.  Brown  (1)  alters  this  law  by  pro- 
viding that  an  employ^,  although  the  service  is  terminable  at 
will,  is  entitled  to  compensation  if  he  loses  his  appointment  not 

(1)  3C.L.B.,  316. 


aense  in  which  it  was  used  in  that  case,  is  not  limited  to  acta  of 
NooHAN     commission.     It  includes  any  default  or  failure  on  the  pare  of 

Victorias    ^^  employ^  which  disentitles  him  to  be  retained  in  the  seni'iee. 

Railwats    The  effect  is  that  the  Commissioners  are  nnder  a  statutory  agree- 
sioHBu.     ment  with  the  employ^  that  they  will  either  retain  him  in  their 

oriffluTo  J  employment  or,  if  they  refuse  to  do  so,  pay  him  compensation  on 
a  scale  fixed  by  the  Act  They  may  also  dismiss  for  misconduct 
or  breach  of  regulations,  but  the  fact  of  misconduct  or  breach 
must  be  proved  in  the  prescribed  manner  before  dismissal  for 
that  cause.  In  all  other  respects  the  ordinary  law  of  master  tuid 
servant  applies. 

Now,  it  is  an  implied  condition  of  all  contracts  that  a  party 
demanding  performance  of  the  contract  shall  be  ready  and  willing 
to  perform  it  on  his  own  part  Beadinesa  and  willingness  includes 
ability,  and  this  applies  as  well  to  a  contract  of  service  as  to  any 
other  contract:  Harmer  v.  Co7-n«liue  (1).  When,  therefore,  a 
servant  is  no  longer  ready  and  willing  to  discharge  his  duties,  or 
becomes  permanently  incapable  of  performing  them,  he  relieves 
his  master  of  any  further  obligation  under  the  contract  He,  in 
effect,  discharges  himself. 

The  present  action,  then,  is  founded  upon  a  statutory  agree- 
ment by  the  defendants  that  they  would  either  retain  the  plaintiff 
in  their  service  so  long  as  he  should  be  ready  and  willing  to 
perform  his  duties,  or  else  pay  him  compensation  at  the  rate 
prescribed  by  the  Statute.  It  was  at  the  defendants'  option  to 
take  either  course,  and  the  plaintiff's  claim  is  for  what  he  is 
entitled  to  under  the  agreement  when  they  have  exercised  their 
option  by  refusing  to  retain  him  in  their  service.  It  is  clearly  a 
good  defence  to  such  an  action  to  say  that  the  plaintiff  was  not 
ready  and  willing  to  perform  the  agreement  on  his  part  This, 
indeed,  follows  from  the  word  "  compensation "  itself,  which 
means  a  pecuniary  equivalent  given  to  a  person  in  place  of  some 
right  of  which  he  has  been  deprived.  When  a  servant  is  per- 
manently unable  to  perform  his  duties  the  emjdoyer  does  not 
by  refu.sing  to  continue  to  employ  him  deprive  him  of  any  right, 

(1)  5  C.B.N.S..  236  ;  28  L.J.GP..  86. 
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for  under  such  circumstances  he  no  longer  has  any,  and  there  can   H.  C.  of  A 
be  no  question  of  compensation. 

This  is  in  substance  the  defence  raised  upon  the  special  case, 
and,  in  my  opinion,  it  is  proved  by  the  facts  set  out 

Some  argument  was  founded  upon  the  terms  of  the  letter  of 
31st  December  1904,  but  in  my  judgment  the  form  of  that  letter 
is  not  material.  The  plaintiff  having  no  right  to  be  retained  in 
his  employment,  its  termination  cannot  give  him  any  right  to 
complain,  in  whatever  form  that  termination  is  announced  to 
him. 

For  these  reasons  I  think  that  the  appeal  should  be  dismissed. 
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Barton  J.  read  the  following  judgment  The  plaintiff  was 
an  "  employ^  holding  office  in  the  Railway  Department  at  the 
time  of  the  passing  of "  Act  No.  767,  the  Victorian  RaUways 
Commissioners  Act  1883,  and  was  therefore  entitled,  within 
the  meaning  of  sec.  72  of  that  Act  (now  see.  93  of  the  Bailways 
Act  1890)  to  compensation  or  retiring  allowance  to  be  computed 
under  the  provisions  of  the  Act  No.  160  (the  Civil  Service  Act 
1862).  In  Hve  Victorian  RobiUvays  Commissioners  v.  Brown 
(1)  this  Court,  affirming  the  judgment  of  the  Supreme  Court 
of  Victoria,  held  that  a  railway  employ^  who,  when  similarly 
holding  office,  had  been  removed  from  the  service  by  the  Com- 
missioners without  any  fault  of  his  own,  was  entitled  to  com- 
pensation under  the  Act  No.  767,  sec.  72.  It  is  claimed  by 
the  present  plaintiff  that  he  was  similarly  entitled.  Brown's  ser- 
vices had  been  determined  in  invitum.  Not  only  was  he  not 
charged  with  misconduct,  but  there  was  no  suggestion  that  he 
was  either  unwilling  or  incapable  to  continue  in  the  fulfilment  of 
due  service.  Here,  it  is  quite  clear  from  the  special  case  and  the 
correspondence  attached  to  it,  that  the  plaintiff  was  either 
unwilling  or  unable  so  to  continue.  It  has  not  even  been 
seriously  argued,  so  strong  are  the  facts,  that  he  was  both  ready 
and  capable.  If  we  give  full  credence  to  his  own  assertions,  he 
was  neither,  and  I  see  no  reason  to  disbelieve  him.  That  being 
the  substantial  difference  in  fact  between  the  present  case  and 
Brown's,  it  is  argued  for  the  appellant  that  there  is  no  differ- 

(1)  3C.L.R.,316. 


H.  C.  orA.  ence  between  them  in  legal  effect.  In  other  words,  there  is 
^^'  attribated  to  the  Statute  law  a  deliberate  destroction  of  the 
NooHAK  rooted  distinction  between  two  such  cases.  For  at  common  law. 
^-  ^  under  a  contract  of  personal  service.  Brown  could  admittedly 
Railways  have  recovered  compensation  by  way  of  damages  for  the  loss  of 
sioNEBs.  his  office,  while  the  claim  of  Noonan  would  have  been  defeated  by 
^^j  the  proof  that  exists  of  his  complete  and  continuing  inability  or 
absence  of  readiness  and  willingness  going,  as  in  this  case  it  did,  to 
the  very  root  of  the  contract.  Of  course  there  are  eases  in  which 
a  defendant  may  treat  the  contract  as  still  subsisting,  instead  of 
treating  it  as  at  an  end.  But  that  is  not  what  has  occurred  here, 
and  the  defendants  have  exercised  what  would  have  been  merely 
their  right  at  common  taw.  WiU^  J.,  delivering  the  judgment  of 
the  Court  of  Common  Pleas  in  Harmer  v.  Cornelius  (1),  says : — 
"  When  a  skilled  labourer,  artisan,  or  artist  is  employed,  there  is 
on  his  part  an  implied  warranty  that  he  is  of  skill  reasonably 
competent  to  the  task  he  undertakes.  .  .  .  An  engineer  is 
retained  by  a  railway  company,  Eor  a  year,  to  drive  an  express- 
train,  and  is  found  to  be  utterly  unskilful  and  incompetent  to 
drive  or  regulate  the  locomotive,  are  the  railway  company  still 
bound,  under  pain  of  an  action,  to  entrust  the  lives  of  thousands 
to  his  dangerous  and  demonstrated  incapacity  ?  .  .  .  The 
failure  to  afford  the  requisite  skill  which  had  been  expressly  or 
impliedly  promised,  is  a  breach  of  legal  duty,  and  therefore  mis- 
conduct. ...  It  appears  to  us  that  (here  is  no  material 
difference  between  a  servant  who  will  not,  and  a  servant  who 
cannot,  perform  the  duty  for  which  he  was  hired."  See  further, 
as  to  inability,  Pouseard  v.  Spiers  (2) ;  as  to  refusal  to  perform 
the  contract,  Frost  v.  Knight  (3) ;  Rhymney  Railway  v.  Brecon 
and  Merlhyr  Tydfil  Junction  Railtvay  (4).  Where,  short  of 
absolute  refusal,  the  failure  to  perform  the  contract  on  one  pare 
goes  to  the  root  of  it,  then  the  other  party  may  treat  the  contract 
lis  at  an  end  if  he  is  entitled  to  conclude  that  the  party  committing 
the  breach  no  longer  intends  to  be  bound  by  its  provisions : 
Mersey  Steel  and  Iron  Co.  v.  NayU/t;  Benzon  &  Co.  (5).    IE  there 

(1)  5  C.B.N.S.,  236,  lit  pp.  246,  247. 

(2)  1Q.B.1»-,410. 

(3)  L.K.  7  Ex.,  111. 
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were  no  Statute,  the  defendant  Commissioners  would  beyond  B-  ^-  o^  ^• 
doubt  be  legally  entitled  on  the  facts  to  determine  the  contract 
between  themselves  and  the  plaintiff  without  rendering  them- 
selves liable  to  pay  compensation.  Does  the  Statute  law  impose 
such  a  liability  on  them  ?  That  is,  does  it,  as  regards  the  railway 
service,  put  an  end  to  the  implication  normally  arising  out  of  the 
contract  that  the  employ^  will  bring  to  the  performance  of  his 
duties  reasonably  competent  skill  and  unce&sing  readiness  to 
serve  ?  Does  it  make  such  an  alteration  that  even  complete 
incapacity  (by  illness  or  otherwise)  or  absolute  refusal  to  serve, 
no  matter  how  vitally  the  whole  contract  be  affected,  deprives 
the  employers,  when  they  are  Railway  Commissioners,  of  their 
title  to  exact  capable  and  ready  service,  and  for  want  of  it  to 
put  an  end  to  the  contract  without  rendering  themselves  liable  to 
pay  compensation  or  damages  ?  If  the  law  has  been  thus  drastic- 
ally altered,  it  is  our  duty  to  declare  that  strange  proposition ;  but 
it  is  equally  our  duty  to  see  that  we  do  not  come  to  such  a  con- 
clusion unless  the  intention  to  make  the  change  is  clearly  shown. 
Now,  I  cannot  find  any  evidence  at  all  of  such  an  intention  on 
the  part  of  the  legislature  of  this  State.  The  plaintiff  entered 
the  railway  service  before  the  passage  of  the  Railways  Act  1883 
(No.  767),  sec.  16  of  which  (now  sec.  70  in  the  Railways  Act 
1890),  lays  upon  the  Commissioners  the  duty  of  appointing  such 
officers  and  employ^  as  they  think  necessary  or  proper,  and,  the 
section  says,  "  such  persons  shall  hold  office  during  pleasure  only." 
The  Commissioners  are  empowered  to  remove  any  of  such 
officers  and  employes,  and  to  discontinue  the  offices  of  or  appoint 
others  in  the  room  of  such  as  are  so  removed  or  as  may  die  or 
resign  &c.  No  legal  claim  for  amends  can  be  founded  upon  the 
exercise  of  any  of  these  powers  save  so  far  as  a  Statute  warrants 
it.  Sec.  72  of  the  Act  of  1883  (which  finds  its  place  as  sec.  93  in 
the  consolidation  of  1890),  enacts  that  every  officer  and  employ^ 
holding  office  in  the  Railway  Department  at  the  time  of  its 
passing  "  shall  be  entitled  to  compensation  or  retiring  allowance 
to  be  computed  under  the  provisions  of  the  Public  Service 
Act  1862  .  .  .  but  shall  for  the  purposes  of  this  Act  be 
deemed  to  have  been  appointed  by  the  Commissioners  without 
any  other  or  further  appointment,''  so  that  all  of  them  were 
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H.  C.  OF  A.  brought  under  sec.  16.  Sec.  72  of  the  Act  of  1883  was  the  first 
^^'  *  statutory  grant  of  rights  to  compensation  and  retiring  aUowanees 
to  the  railway  servants  of  Victoria,  and  the  grant  applied  only 
to  such  as  entered  the  service  before  November  1883.  Under  it 
this  Court,  after  a  very  close  consideration  of  all  the  material 
enactments,  has  held  that  the  ''  compensation  "  there  made  claim- 
able is  compensation  for  the  deprivation  of  office,  and  is  payable 
only  where  the  employes  services  have  been  dispensed  with 
under  such  circumstances  that  the  deprivation  would  have  been 
wrongful  in  law  but  for  its  legalization  by  Statute :  Victorian 
Railways  Commissioners  v.  Brown  (1). 

It  would  be  a  waste  of  time  on  my  part  to  repeat  the  reasons 
on  which  we  came  to  that  conclusion.  The  plaintiff's  claim  here 
is  for  compensation  or  a  retiring  allowance.  If  the  former  word 
has  the  meaning  we  then  attributed  to  it,  the  plaintiff  caxinot  be 
entitled  to  compensation,  for,  independently  of  the  legalimttion  by 
Statute  of  his  removal,  the  Commissioners  would  not  have 
infringed  his  legal  rights  if  they  had  removed  him  upon  tiie 
facts  disclosed  in  the  special  case  and  correspondence.  To  use 
again  a  few  words  already  quoted,  his  "failure  to  afford  the 
requisite  skill  which  had  been  .  .  .  promised,  is  a  breach  of 
legal  duty,  and  therefore  misconduct "  :  Harmer  v.  Cornelius  (2); 
and  it  is  absurd  to  say  that  he  is  entitled  to  have  compensation  if 
such  misconduct  entails  the  loss  of  his  office,  as  it  lawfully  doea 
There  is  no  section  of  any  Statute  that  can  be  fairly  said  to  carry 
such  a  meaning.  If  there  were  a  doubt,  I  should  be  disposed  to 
apply  the  words  which  Lindley  L.  J.,  used  with  regard  not  to  a 
Statute  but  to  a  contract  of  insurance: — *'When  you  have  a 
clause  which  is  consistent  with  the  ordinary  habits  of  men  if  you 
interpret  it  one  way,  and  which  is  utterly  inconsistent  with  their 
ordinary  habits  if  you  interpret  it  another,  I  prefer  the  former 
interpretation,  that  is,  supposing  the  language  admits  of  a  double 
interpretation  " :  Barnard  v.  Faber  (3). 

In  my  view  the  plaintiff's  claim  to  be  paid  a  retiring  allowance 
is  on  no  sounder  footing.  It  stands  or  falls  on  the  same  reasons 
in  law  as  his  claim  to  compensation,  so  far  at  least  as  it  rests  on 


(1)  3C.L.R.,316. 


(2)  5  C.B.  N.S.,  236,  at  p.  247. 
(3)  (1893)  1  Q.B.,  340,  at  p.  342. 
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any  alteration  of  the  legal  incidents  of  his  relation  to  the  Com-  H.  C.  or  A. 
missioners  by  parliamentary  action.  He  cannot  found  upon  his  ^^^' 
incapacity,  or  his  unwillingness  to  serve,  any  claim  to  an  allow- 
ance. These  are  grounds  on  which  the  common  law  would  deny 
him  relief,  and  no  Statute  has  converted  them  into  grounds  for 
the  enforcement  of  relief  by  law.  I  would  add  that  if  sec.  42 
of  the  Act  No.  160  could  be  held  to  be  applicable  to  the  plaintiff's 
services,  it  would  still  not  assist  him  in  his  claim  as  laid.  It 
admits  of  application  to  the  Governor  in  Council.  But  the  sec- 
tion is  purely  permissive,  and  excludes  the  idea  of  enforcement 
in  a  Court  of  law. 

I  am  of  opinion  for  these  reasons  that  the  Full  Court  of  this 
State  came  to  the  right  conclusion. 


Barton  J. 


Isaacs  J.  read  the  following  judgment.  The  power  of  removal 
conferred  by  sec  70  of  Act  No.  1135  is  unqualified.  If,  however, 
the  employ^  is  removed  without  fault  on  his  part  he  is  by  sec 
93  entitled  to  compensation.  If  he  is  dismissed  for  an  offence  of 
which  he  has  been  formally  found  guilty  he  is  of  course  in  fault. 
He  is  also  legally  in  fault  and  disentitled  to  compensation  if  the 
removal  is  due  to  his  permanent  incapacity  to  perform  the  duties 
of  his  office.  That  readiness  and  willingness  include  ability  is  so 
trite  as  scarcely  to  require  reference  to  authority.  But  among 
express  recognitions  of  the  rule,  in  addition  to  those  already 
quoted,  is  De  Medina  v.  Norman  (1),  where  Lord  Abinger  C.B. 
says :  —"  If  the  defendant  had  traversed  the  averment  of  the 
plaintiff's  readiness  and  willingness  to  perform  it  (the  contract), 
he  would  have  put  in  issue  his  ability  to  perform  it ;  for  the 
words  '  ready  and  willing '  imply  not  only  the  disposition,  but  the 
capacity  to  do  the  act."  In  Oriffiih  v.  Sdhy  (2)  Alderson  B. 
observes : — **  Readiness  and  willingness  include  ability."  The 
whole  position  applicable  to  this  case  was  tersely  put  by  O'Brien 
J.  in  Orove  v.  Johnsto^i.  (3).  A  servant  had  become  insane,  and 
O'Brien  J.  said : — "  The  real  principle  I  would  take  to  be  that 
mental  health,  like  physical  health,  is  but  a  form  of  the  ability  to 
perform,  which  the  law  makes  an  understood  condition  of  the 


(1)  9  M.  ft  W.,  820,  ftt  p.  827.  (2)  9  Ex.,  393,  at  p.  394. 

(3)  24  L.R.  Ir.,  362,  at  p.  363. 
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H.  C.  OF  A.  contract,  and  that  the  nature  and  effect  of  that  disability  must 
vary  according  to  the  thing  performed."  This  short  statement 
embodies  the  principles  and  reconciles  the  decisions  of  all  the 
cases  cited. 

Accepting  this  as  a  proper  test,  the  appellant's  case  must  fsH 
Admittedly  he  was  physically  and  permanently  incapable  of  ever 
performing  the  duties  of  engine>driver,  and  he  positively  and 
consistently  refused  to  do  that  or  any  other  work.  The  Com- 
missioners terminated  his  official  connection  with  them  because 
of  his  incapacity  as  an  engine-driver  and  his  refusal  to  act  as  a 
skilled  labourer. 

It  is  unnecessary  to  go  through  all  the  correspondence  in 
detail,  but,  in  the  face  of  his  two  letters  of  17th  November  1904, 
it  is  hopeless  for  him  to  contend  that  defective  eyesight  did  not 
contribute  to  his  physical  inability.  The  first  was  addressed  to 
the  Commissioners,  and  without  denial  or  expostulation  adverted 
to  the  fact  of  his  retirement  on  the  ground  of  defective  eyesight. 
On  the  contrary,  his  second  letter  of  that  date  addressed  to  the 
Governor  in  Council  reiterated  his  bodily  infirmity,  enclosed  a 
letter  of  2nd  November,  and  drew  attention  to  the  reference 
therein  to  his  defective  eyesight,  offered  further  medical  evidence 
of  his  incapacity,  and  rested  an  application  for  superannuaticm 
allowance  on  the  combined  statements.  In  view  of  his  own 
declared  incapacity  iot  the  duties  of  engine-driver,  his  non- 
performance of  these  duties  for  seven  months,  and  his  refusal  of 
all  other  work,  the  Commissioners'  letter  notifying  removal  was 
practically  an  acceptance  of  the  situation  taken  up  by  the 
appellant. 

It  is  meaningless  to  speak  of  compensation  for  the  loss  of  an 
office  from  which  he  was  either  unable  or  unwilling  to  derive 
any  benefit. 

I  am  therefore  of  opinion  that  this  appeal  should  be  dismissed. 
The  observations  I  have  made  do  not  affect  the  right  of  the 
Governor  in  Council  at  his  discretion  to  specially  consider  as  to 
retiring  allowance  any  case  of  incapacity  necessitating  removal. 


HiGGiNS  J.  read  the  following  judgment     I  am  unable,  after 
anxious  consideration,  to  concur  with  my  learned  colleagues  in 
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their  view  of  this  case.  The  principal  question  in  the  special  case  ^-  C  or  A. 
— and  the  only  question  argued — is  the  third.  "  By  the  defend- 
ants determining  the  plaintiffs  employment  as  and  in  the  manner 
set  out  in  tJie  letter  of  the  Slst  Deceniber  1904,  is  the  plaintiff 
entitled  to  compensation  ...  to  be  computed  under  the 
provisions  of  Act  No.  160  ? "  This  question,  by  its  very  terms, 
turns  on  the  letter  of  the  31st  December  1904,  sent  by  the  secre- 
tary of  railways  to  the  plaintiff.  This  letter  states : — "  I  am 
directed  by  the  Victorian  Railways  Commissioners  to  inform  you 
that  they  have  iw  longer  iise  for  your  services,  and  that  the 
Victorian  Railways  Commissioners  have,  undei*  the  provisions  of 
tJte  Railways  ilc^«,  determined  your  employment  by  them  and 
removed  you  from  their  service  froin  the  date  of  this  notification. 
It  is  intended  to  pay  you  any  wages  that  may  be  due  to  you 
for  the  period  up  to  and  inclusive  of  the  date  of  this  notification, 
fi'om  wliich  date  your  employment  will  absolutely  terminate." 

It  will  be  noticed  that  this  letter  is  not  based  on  any  miscon- 
duct or  any  incapacity  on  the  part  of  the  plaintiff.  It  simply  says 
that  the  Commissioners  have  no  longer  any  use  for  his  service. 
It  is  just  such  a  letter  as  might  be  written  by  an  employer  if  his 
employ^  were  sound  in  health,  perfect  in  skill,  and  irreproachable 
in  conduct.  In  this  letter  the  Commissioners  purport  "  under  the 
provisions  of  the  Railways  Acts  "  to  determine  the  service  as  from 
the  date — Slst  December  1904. 

Now,  looking  at  the  provisions  of  the  Railways  Acts,  the  only 
ways  provided  there  of  getting  rid  of  an  employ^  in  invittwi 
are  (a)  dismissal  under  sec.  87,  or  (6)  removal  under  sec.  70.  The 
Commissioners  did  not  act  under  sec.  87.  In  cases  of  dismissal, 
some  definite  misconduct  or  breach  of  regulations  has  to  be 
charged  and  proved,  and  certain  procedure  followed.  There  was 
no  such  charge,  or  proof,  or  procedure  in  this  case.  The  removal, 
therefore,  was  under  the  power  contained  in  sec  70.  Under  that 
section  the  employ^  "  hold  office  during  pleasure  only.  The 
Commissioners  may  from  time  to  time  remove  such  .... 
employ^."  The  employes  are,  in  effect,  liable  to  be  removed  at 
the  will  of  the  Commissioners — fault  or  no  fault,  bad  health  or 
good  health.  I  think  it  must  be  plain,  beyond  any  cavil,  that  in 
this  case  the  plaintiff  was  removed  under  this  power,  and  on  the 


1688  HIGH  COURT  [1907. 

H.  C.  or  A  ground  that  the  Commissioners  have  "no  longer  use  for "  his 

''  "  services."    On  a  previous  occasion,  when  the  plaintiff  wanted  to 

NooKAN  resign,  with  compensation  or  superannuation  allowance,  on  the 

VioTOBiAN  g^^^^^  ^^  ill-health,  the  Commissioners  refused  his  request,  and 

Railways  directed  him  to  act  as  pumper  at  Boort     The  plaintiff  declined 

COMBfIS- 

8IONRRS.     to  obey  the  order,  and  was  charged  with  misconduct  in  refusing. 

Higffinr J  ^®  ^®^  tried  before  the  Appeal  Board,  and,  on  appeal  from  the 
Board  to  the  Commissioners,  he  was  allowed  to  return  to  his 
duties  as  engine-driver.  This  dilatory  procedure  the  railway 
authorities  desired  to  avoid ;  so  they  eschew,  in  the  letter  of  Slst 
December  1904,  the  word  "  dismiss  ";  they  use  the  word  "remove"; 
and  they  base  the  removal  on  the  fact  that  they  have  "  no  longer 
use  for  "  his  "  services." 

Looking  back,  now,  at  the  question  asked,  and  the  letter 
referred  to  therein,  the  plaintiff  was  removed  under  the  absolute 
power  conferred  by  sec  70,  and  not  as  for  any  fault  as  to  his 
part.     If  there  were  nothing  more,  it  would  be  dear  that  under 
sec.  93,  as  interpreted  in  Victorian  Railways  Commisaioners 
V.  Brown  (1),  he  is  entitled  to  compensation;  for  he  "  loses  his 
appointment  not  by  reason  of  any  fault  of  his  own."     The  word 
"  fault "  is  not  found  in  sec  93 ;  but  by  a  process  of  inference, 
amply  explained  in  Brown's  Case,  the  compensation  given  by  the 
Act  cannot  be  successfully  claimed  if  the  office  be  lost  by  the 
fault  of  the  officer.    But  the  fault  must,  in  my  opinion,  amount 
to  misconduct  or  a  breach  of  the  regulations,  and  be  the  subject  of 
a  charge  and  a  proof,  and  of  the  procedure  under  seca  86  and  88. 
But  it  is  said  that  the  common  law  rules  as  to  master  and 
servant  apply  except  so  far  as  they  are  inconsistent  with  the 
Railways  Acts;  and  that  therefore  the  Commissioners  may,  in 
the  case  of  permanent  incapacity,  treat  the  contract  as  at  an  end, 
the  plaintiff  not  being  ready  and  willing  to  perform  the  contract 
on  his  part ;  or  that  they  may  rescind  the  contract.     I  understand 
that  the  argument  is  put  in  both  ways.    Assuming  that  the 
common  law  rules  do  apply,  yet  the  plaintiff  was  not  removed,  or 
his  contract  treated  as  at  an  end,  under  any  common  law  power. 
The  defendants  have  not  exercised  any  common  law  power.    The 
Commissioners  have  not  removed  him  because  of  any  incapacity, 

(1)  3C.L.R.,  316. 
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or  because  of  any  refusal  to  act  as  skilled  labourer.     He  was   R*  ^*  ^^  ^ 
removed  expressly  "  under  the  provisions  of  the  Railways  Acts," 
and  because  the  Ciommissioners  had  no  longer  any  use  for  his 
services — ^not  under  the  provisions  of  the  common  law  as  to 
master  and  servant.     The  Commissioners  cannot  now  treat  this 
letter  as  an  exercise  of  a  different  power — an  implied  power  to 
rescind,  or  to  treat  the  contract  as  at  an  end.      The  case  of 
Attorney-General  v.  Vigor  (1),  shows  that  if  one  has  both  an 
express  power  and  an  implied  power,  and  he  mention  and  purport 
to  execute  the  former,  he  cannot  be  treated  as  executing  the 
latter.     The  question  is,  is  the  plaintiff  entitled  to  compensation 
in  consequence  of  the  Commissioners  determining  his  employment 
"  as  and  in  the  manner  set  out  in  the  letter  of  31st  December 
1904  "  ;  and  I  should  think  that,  on  these  grounds  taken  alone, 
the  plaintiff  is  entitled  to  compensation.    Moreover,  I  fail  to  see 
how  this  common  law  power  to  treat  the  contract  as  at  an  end, 
or  to  rescind  the  contract  for  physical  incapacity  or  for  incom- 
petency, has  any  meaning  or  application  when  the  office  is  held 
at  the  will  of  the  employer.    Such  a  power  is  implied  whei*e  the 
contract  is  for  a  term.    The  principles  applicable  in  actions  for 
wrongful  dismissal  are  wholly  inapplicable  where  the  employ^ 
can  be  removed  at  pleasure,  and  where  the  action  is  not  based  on 
any  breach  of  contract  as  to  employment,  but  on  a  statutory 
provision  for  compensation  payable  on  lawful — admittedly  lawful 
— removal.     Nor,  in  my  opinion,  is  this  theory  of  the  exercise 
of  a  common  law  power  open  under  the  terms  of  the  special 
case  agreed  to  by  the  parties.     Why  should  we,  without  their 
common  consent,  go  behind  their  case  and  questions  as  stated, 
and  treat  the  matter  as  if  we  had  to  deal  with  the  trial  of 
an  action  ?    I  may  say,  by  the  way,  that  it  is  by  no  means  clear 
that  incapacity — even  permanent  through  illness — to  perform 
duties  would  support  a  plea  at  common  law  that  the  plaintiff  was 
not "  ready  and  willing "  to  perform  his  part  of  the  contract, 
although  such  incapacity  would,  of  course,  justify  dismissal,  as  in 
Hai^raer  v.  Comdius  (2).     In  the  case  of  temporary  Ulness,  it  is 
clear  that  the  servant  may  be  "  ready  and  willing,"  although  he 
absent  himself  from  duty  owing  to  what  Ls  called  ''  the  visitation 

(1)  8  Yes.,  256.  (2)  28  L.J.C.P.,  85. 
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""■  5th  ed.,  pp.  122, 123,  159.  The  ease  of  Loittea  v.  Maple  (2)  is 
NooHAK  somewhat  similar.  A  jockey,  retained  for  three  years,  met  with 
y    "'  a  serious  accident  which  disabled  him  from  riding  at  a  race- 

Railwats  meeting ;  and  he  had  not  got  his  licence.  The  employer  wrote  to 
9I0NIM.  hini  that  as  he  had  not  got  his  licence  the  agreement  was  at  an 
iiininij  ^'"^  '  ^'^^  '^  ^°^  ^sid  the  employer  was  not  entitled  to  take  this 
step.  The  other  cases  which  I  have  seen,  containing  espreseions 
to  the  effect  that  incapacity  is  proof  of  want  of  readiness  and 
willingness,  are  not  cases  of  illness — of  the  vi^tation  of  Qod — at 
all :  Lawrence  v.  Knowles  (3) ;  De  Medina  v.  Gorman  (4) ;  Gort 
V.  ATTtbergate  &c.  Sailway  Co.  (5).  But  I  do  not  rest  my  judg- 
ment on  this  point ;  I  merely  desire  not  to  be  r^arded,  by  my 
silence,  as  necessarily  accepting  this  part  of  the  cose  put  for  the 
Commissioners. 

But  let  us  suppose  that  the  Commissioners  can  ignore  the 
terms  of  the  question  asked  in  the  q>ecial  case,  and  rely  on  what 
took  place  before  the  letter  of  31st  December  1904,  what  then  ? 
There  certainly  was  not  any  mntuol  agreement  that  the  plaintiff 
should  leave  the  service.  There  had  been  lengthy  negotiations. 
The  plaintiff  had  offered  to  retire  as  for  infirmity  of  body,  on  the 
terms  of  getting  a  superannuation  allowance  under  sec.  42  of  the 
Act  No.  160 ;  but  the  offer  had  been  refused.  There  was  not  any 
rescission  of  the  conti-act  of  service  by  the  Commissioners  (m  the 
ground  of  the  plaintiff's  permanent  incapacity  owing  to  ill-health 
or  bad  eyesight.  The  plaintiff  hod  urged  his  heart  disease  and 
nervous  exhaustion  ae  a  ground  for  retirement  on  pension ;  but  the 
railway  authorities  stubbornly  insisted  that  he  was  fit  for  work. 
On  2nd  November  1904,  the  plaintiff's  chief  officer  wrote  to 
him ; — "  In  view  of  the  condition  of  your  eyesight  the  Commis- 
sioners are  no  longer  prepared  to  employ  you  as  on  engine-driver 
but  they  are  willing  to  utilise  your  services  in  the  capacity  of  a 
skilled  labourer ; "  and  the  letter  required  him  to  report  himself  for 
duty  as  a  skilled  labourer  on  pain  of  having  his  services  dispensed 
with.  This  letter  contained  no  definitive  words  of  removal  from  the 

(1)  1  El.  &E.,  248. 

(2)  SS  I~T.,  2M8. 

(3)  6  BiDg.  N.C.,  399. 
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post  of  engine-driver,  much  less  of  removal  from  the  service,  or 
rescission  of  the  contract  of  service,  such  as  it  was.  The  C!ommis- 
sioners  say  merely  that  they  "  are  no  longer  prepared  to  employ  " 
the  plaintiff  as  engine-driver,  and  "  require  "  him  to  report  himself 
for  duty  as  a  skilled  labourer.  They  are  giving  orders  to  a  man 
who  is  still  their  servant.  If  he  was  not  still  remaining  in  their 
service,  the  Commissioners  had  no  power  to  appoint  him  to  the 
post  of  skilled  labourer  without  examination  &c.  (sees.  78,  79, 
&C.)  Indeed,  if  it  were  necessary  to  decide  the  point  for  the  pur- 
pose of  this  case,  I  should  be  strongly  inclined  to  say  that  the 
Commissioners  have  no  power  to  degrade  an  engine-driver  to  a 
skilled  labourer  except  under  the  procedure  prescribed  by  sees. 
86-88.  The  plaintiff,  in  consequence  of  the  letter  of  2nd  Novem- 
ber, acted  as  skilled  labourer  under  protest  for  a  few  days,  and 
then  found  himself  utterly  unable  to  continua  He  asked  for 
leave  of  absence  without  pay  until  his  case  could  be  considered ; 
but  on  14th  December  1904  this  leave  was  refused,  and  he  was 
directed  to  resume  duty  at  once,  "  otherwise  you  will  be  treated 
as  being  absent  from  duty  without  leave."  This  was  the  letter 
which  next  preceded  that  of  31st  December  1904.  In  this  letter 
of  14th  December  there  is  not  one  word  about  defective  eyesight 
or  incapacity.  It  took  up,  as  I  think,  the  true  ground  under 
the  Act ;  that  is  to  say,  that  if  an  employ^  refuse  to  obey  law- 
ful orders,  he  is  guilty  of  misconduct  or  breach  of  regulations, 
and  can  be  dismissed  without  compensation  under  sees.  86-88. 
But  the  Commissioners  do  not  want  the  pnx^edure  of  dismissal, 
with  all  its  risks  and  delays.  They  elect  to  remove  him  as 
a  servant  at  will,  not  as  for  fault,  but  because  his  services  are  no 
longer  wanted ;  and  they  are  bound  by  their  election.  I  have 
dealt  with  the  case  on  the  supposition  that  the  common  law 
principles  as  to  rescission  of  contract,  incapacity  &c.  applied,  but 
I  must  add  that,  in  my  opinion,  the  true  solution  is  to  be  found 
in  the  Act  itself.  There  are,  in  my  opinion,  two  ways,  and  two 
ways  only,  of  getting  rid  of  an  employ^  under  the  Railways  Acts 
against  his  will.  One  is  by  dismissal  for  misconduct  &c.,  the 
other  is  by  removal  at  will,  irrespective  of  conduct  under  sec  70 ; 
and  in  the  latter  case  there  is  a  right  of  compensation  given. 
There  are  not  two  kinds  of  removal,  one  because  a  man's  services 
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H.  C.  OF  A.  are  not  needed,  and  the  other  because  he  has  become  permanently 
1907.  incapable.  Whether  the  employ^  is  permanently  incapable  or 
not,  the  Commissioners  have  power  to  dismiss  him  if  he  has 
broken  the  regulations  &c.,  under  sea  87 ;  but  if  they  choose 
simply  to  remove  a  man  who  has  been  in  the  service  before  1883, 
without  formulating  and  proving  a  charge,  they  must  pay  him 
compensation.  The  Court  is  not  required  to  burden  itself  with 
an  inquiry  into  the  mind  of  the  Commissioners,  and  find  oat 
nqiotives  other  than  the  motives  expressed.  The  motive  is  nothing ; 
the  power  exercised  is  everything. 
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Appeal  diaTiiiaaed  with  casts. 

Solicitors,  for  appellant,  Hickford  &  Baliiier,  Melbourne,  for 
HaraUton  Clarke,  Benalla. 

Solicitor,  for    respondents,    Ouinness,    Crown    Solicitor  for 
Victoria. 
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la  au  action  to  recover  damages  for  fraudulent  misrepresentation  inducing    H.  C  of  A. 

a  contract,  the  plaintiff  must  prove  that  the  misrepresentation  was  fraudulent,  1907. 

that  the  contract  actually  entered  into  was  in  fact  induced  by  the  misrepre-         "'"^^'^ 

sentatiou,  and  that  he  suffered  actual  loss  by  entering  into  the  contract.  Holmes 

». 

So,  where  the  owners  of  a  pastoral  property,  in  offering  it  for  sale,  made        <J0NK8. 

false  statements  as  to  the  numbers  of  the  stock  upon  it,  but  the  purchaser 

refused  the  offer,  and  afterwards,  having  been  informed  of  the  inaccuracy  of 

the  statements  made  in  the  original  offer,  negotiated  for  a  sale  upon  a  totally 

different  basis  as  regards  the  stock,  inspected  the  propert}'  and  stock,  and  as 

a  result  of  the  inspection,  decided  to  purchase,  and  entered  into  a  contract  of 

sale  upon  the  new  basis,  he  could  not  afterwards  say  that  he  relied  upon  the 

misrepresentations  made  by  the  vendors  in  the  first  instance. 

The  duty  of  a  vendor,  who  has  made  false  statements  in  offering  his 
property  for  sale,  to  correct  them  and  bring  the  correction  to  the  knowledge 
of  the  purchaser  before  aoceptance,  may  be  fulfilled  by  giving  notice  of  the 
actual  facts  to  an  agent  of  tlie  purchaser  with  apparent  authority  to  receive 
such  information  on  his  behalf. 

The  measure  of  damages  in  such  an  action  is  not  the  same  as  that  in  an 
action  for  breach  of  warranty,  but  is  the  difference  between  the  price  actually 
paid  and  the  fair  value  of  the  property  at  the  time  of  the  purchase ;  and, 
therefore,  it  is  not  sufficient  for  the  plaintiff  merely  to  show  that  the  property 
sold  was  not  worth  as  much  as  it  would  have  been  worth  if  the  representations 
had  been  true ;  he  must  show  that  it  was  worth  less  than  he  actually  paid 
for  it. 

Broome  v.  Speak,  (1903)  1  Ch.,  586  ;  and  Waddeil  v.  Blochey^  4  Q.B.D.,  678, 
considered  and  applied. 

The  rule  that,  when  a  witness  refuses  in  cross-examination  to  distinctly 
admit  that  he  has  previously  made  a  statement  inconsistent  with  his  present 
testimony  after  the  circumstances  of  the  supposed  statement  have  been 
properly  brought  to  his  notice,  evidence  may  be  called  by  the  other  party  to 
contradict  him,  applies  as  well  to  the  case  of  a  witness  called  for  the  first  time 
by  the  plaintiffs  in  reply  as  to  one  called  at  an  earlier  stage  of  the  case. 

Decision  of  the  Supreme  Court:  Joties  v.  Holmes,  (1907)  7  S.R.  (N.8.W.), 
17,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  refusing  to  grant  a  rule  nisi  for  a  new  trial. 

This  was  an  action  by  the  respondents  against  the  appellants 
to  recover  damages  for  fraudulent  misrepresentation  inducing  a 
contract,  and  for  breach  of  warranty.  At  the  trial  the  jury 
found  a  verdict  for  the  plaintiffs  for  £2,802  10s. 

The  Supreme  Court  refused  to  grant  a  rule  nisi  for  a  new 
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H.  C.  OF  A.   trial  on  the  main  grounds  taken,  and  from  that  decision  the 
1907.        present  appeal  was  brought.     A  rule  was  granted   on  certain 
H0LMK8     grounds  not  material  to  this  appeal. 

JoNiw  "^'^^  facts  and  the  material  portions  of  the  pleadings  are  fully 
stated  in  the  judgments. 

PUcIier  K.C.  and  Rolin,  for  the  appellants.  There  was  no 
evidence  of  fraudulent  intention  on  the  part  of  the  defendants 
in  making  the  misrepresentation,  and,  even  if  there  was  such 
evidence,  there  was  no  evidence  that  the  misrepresentation 
induced  the  contract  that  was  actually  made. 

The  false  statements,  if  made  at  all,  were  made  with  a  view  to 
a  contract  upon  certain  terms,  but  the  plaintiffs  refused  to  enter- 
tain a  contract  on  those  terms.  Afterwards  a  full  disclosure  was 
made  by  the  defendants  of  the  facts  so  far  as  they  knew  them, 
and  the  plaintiffs  negotiated  for  a  contract  upon  a  new  basis 
altogether,  inspected  the  property,  and,  as  a  result  of  that  inspec- 
tion, decided  to  purchase.  The  terms  of  the  contract  actually 
completed  rendered  the  misstatements  originally  made  quite 
immaterial.  It  is  not  sufficient  for  the  plaintiffs  to  say  that  they 
were  induced  by  those  misrepresentations  to  make  the  contract 
They  must  show  that  it  was  reasonable  for  them  to  be  so  misled 
Under  the  circumstances  of  this  case  no  reasonable  man  could 
come  to  the  conclusion  that  the  misrepresentation  induced  the 
contract. 

[Griffith  C.J. — Assuming  that  there  was  a  fraudulent  mis- 
representation inducing  the  contract,  the  proper  measure,  of 
damages  does  not  seem  to  have  been  put  to  the  jury.  The 
plaintiffs  are  not  entitled  to  be  put  into  the  position  they  would 
have  been  in  if  the  contract  had  been  performed  in  accordance 
with  the  representations,  but  only  to  be  put  into  the  position  they 
would  have  been  in  if  the  contract  had  never  been  made. 

Isaacs  J. — If  they  made  a  profit  out  of  the  contract  as  a  whole, 
they  cannot  recover  damages  unless  there  was  a  breach  of 
warranty.] 

No  evidence  was  given  that  the  whole  property  was  worth  less 
than  was  paid  for  it. 
.   Evidence  should  have  been  admitted  to  contradict  statements 
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made  by  the  plaintiffs*  witness  in  reply.     It  is  immaterial  at   H-  C-  ®'  ^* 


1907. 


what  stage  of  the  case  the  evidence  which  it  is  sought  to  contra- 
dict is  given.  Holmm 


Shand  KC.  and  D.  6.  Ferguson,  for  the  respondents.  This 
Court  has  only  to  consider  whether  there  was  any  evidence  of 
fraud  to  go  to  the  jury.  There  was  abundant  evidence  upon 
which  the  jury  might  find  fraud.  Where  a  person  makes  a 
representation  which  he  knows  to  be  false,  primd  facie  it  is 
fraudulent,  and,  if  made  to  a  person  negotiating  about  a  contract 
with  respect  to  the  subject  matter  of  the  contract,  the  jury  may 
fairly  infer  that  it  was  made  with  intent  to  induce  the  contract. 
Here  the  defendants  knew,  or  ought  to  have  known,  that  the 
statements  were  false.  Having  once  made  false  statements  under 
circumstances  likely  to  deceive  the  purchasers,  the  defendants 
were  priwd  facie  liable  for  the  consequences,  unless  they  made  a 
clear  and  distinct  correction,  and  brought  it  home  to  the  minds  of 
the  purchasers.  They  must  show  that  their  wrongful  act  did  not 
cause  the  loss :  Amison  v.  STnith  (1) ;  Pollock  on  Torts,  6th  ed., 
p.  286.  There  is  no  evidence  of  a  clear  correction  in  this  case. 
This  is  not  a  case  of  caveat  emptor.  There  was  no  opportunity 
for  such  an  inspection  as  would  have  enabled  the  purchasers  to 
test  the  truth  of  the  statements  made  by  the  defendants.  The 
size  and  nature  of  the  property  made  a  thorough  inspection 
impossible  under  the  circumstances.  It  is  practically  a  case  of 
misrepresentation  as  to  a  latent  defect,  which  could  not  be  dis- 
covered by  a  reasonable  inspection. 

As  to  the  question  of  damages,  the  sum  agreed  upon  between 
the  parties  was  some  evidence  of  actual  value.  The  defendants 
said  that  the  property  with  so  many  stock  upon  it  was  worth  so 
much.  If  as  a  matter  of  fact  there  were  not  so  many  as  they 
stated,  the  jury  might  fairly  infer  that  the  property  and  stock  were 
worth  so  much  less  than  the  amoimt  stated  by  the  defendants. 
In  this  case  the  only  possible  measure  of  damages  was  practically 
the  same  as  for  breach  of  warranty.  [They  referred  to  Page  v. 
Parker  (2) ;  WiUiams  on  Vendor  and  Purchaser,  p.  729.]     It  is 

(1)  41  Ch.  D.,  348. 
(2)  Sedgwick's  Ruling  Cases  on  Measure  of  Damages,  p.  553. 
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H.  C.  OF  A.  too  late  now  for  the  defendants  to  take  objection  to  the  measure 
of  damages  adopted  at  the  trial. 

[Griffith  C.J. — We  have  in  two  cases  decided  that  a  failure 
to  take  an  objection  at  the  trial  as  to  the  measure  of  damages 
does  not  affect  the  right  of  a  party  to  take  the  point  on  appeal] 

There  was  no  objection  in  the  Supreme  Court  at  all. 

[Isaacs  J. — It  is  peculiarly  the  duty  of  the  Judge  to  draw 
attention  te  the  measure  of  damages.  The  stage  at  which  the 
objection  is  taken  can  only  affect  the  question  of  costa] 

The  Court  will  not  enter  a  verdict  on  this  ground,  because  the 
matter  might  have  been  remedied  if  attention  had  been  drawn  to 
it  at  the  trial. 

[Griffith  C.J.  referred  to  Davidson  v.  Ttdlock  (1);  and  Ark- 
Wright  v.  Newbcld  (2). 

Isaacs  J.  referred  to  Br(xynie  v.  Speak  (3) ;  Wadddl  v.  Blockey 
(4) ;  MvUett  v.  Mason  (6) ;  MarstkaU  v.  Hubbard  (6).] 

The  evidence  tendered  by  the  defendante  in  contradiction  of 
the  plaintiffs'  witness  in  reply  was  not  admissible  at  that  stage. 
The  Judge  had  a  discretion.  Moreover  the  defendants  had  not 
laid  the  proper  foundation.  The  evidence  tendered  would  not 
have  been  necessarily  inconsistent  with  that  given  by  the 
witness. 


PUcher  K.C.,  in  reply. 


Cur,  adv.  vult. 


Auffust  22.  Griffith  C.J.  The  first  count  of  the  declaration  in  this  case, 
with  which  alone  we  are  concerned,  is  a  count  for  deceit  It  alleges 
that  the  defendants,  the  present  appellants,  with  intent  to  induce 
the  plaintiffs  to  purchase  from  the  defendants  a  pastoral  property 
with  stock  plant  stores  and  effects  for  £15,000,  represented  to  the 
plaintiffs  that  the  number  of  cattle  upon  the  stations  was  then 
about  2,942,  and  that  the  number  of  the  bullocks  bom  in  1903  or 
older  was  then  about  1,337,  whereas  the  numbers  were  much  less, 
and  that  these  statemente  were  untrue  to  the  knowledge  of  the 
defendants.    The  plaintiffs  say  that  by  these  representations  the 


(1)  3  Maoq.  H.L.  Gas.,  783. 

(2)  17  Ch.  D.,301,fttp.  312. 

(3)  (1903)  1  Ch.,  586. 


(4)  4  Q.B.D.,  678. 

(5)  L.R.  1  C.P.,  650. 

(6)  117  U.S.,  415. 
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defendants  induced  the  plaintiffs  to  purchase  the  stations  and  ^-  C  of  A. 
stock,  &c.  Now,  the  actual  contract  for  the  sale  of  the  stations 
by  the  defendants  to  the  plaintiffs  was  dated  3rd  January  1906, 
and  the  alleged  representation  was  made,  if  it  was  made  at  all, 
in  a  letter  from  the  defendants'  agents  to  the  plaintiffs  of  20th 
November  1905.  The  complaint  is  that  the  plaintiffs  were  induced 
to  enter  into  the  contract  of  3rd  January  1906,  by  the  representa- 
tions alleged  to  have  been  made  on  20th  November  1906.  The 
first  observation  to  be  made  is  that  it  is  clear  that,  in  order  that 
the  action  may  be  maintained,  the  representation  must  have  been 
continuing  down  to  the  time  when  the  contract  was  entered  into, 
and  must  have  been  believed  by  the  plaintiffs  at  that  time,  so  as 
to  be  at  that  time  an  inducement  to  enter  into  the  contract. 

The  representation,  as  I  have  said,  was  made  in  a  letter  written 
by  the  defendants'  agent&  The  subject  matter  of  the  contract  was 
a  pastoral  property  in  Queensland  called  Bendeena.  The  plaintiffs 
had  shortly  before  become  the  owners  of  an  adjoining  pastoral 
property  which  was  to  a  certain  extent  dependent  for  water  on 
the  defendants'  property,  and  the  plaintiffs  were  on  that  account 
anxious  to  buy  it.  Some  negotiations,  the  nature  of  which  is  not 
fully  explained,  had  been  going  on  between  the  parties  before 
20th  November,  and  on  that  date  the  defendants'  agents  wrote  to 
the  plaintiffs  a  letter  in  which  they  said  ''  acting  as  agents  for  the 
vendors,"  who  were  trustees  of  the  estate  (under  a  will)  "  we  now 
place  under  offer  for  your  inspection  and  answer  as  to  approval 
or  otherwise,  on  or  before  20th  December  next,"  the  station  in 
question,  ''  together  with  all  improvements  thereon  and  the 
following  stock,  the  number  and  ages  being  only  approximate, 
and  not  guaranteed,  cattle,  males  about  1,000  bullocks  O's  and 
older,  67  No.  Is,  30  No.  2s,  240  No.  3s,  167  No.  4s,  94  calves  and 
19  bulls,  females"  of  certain  numbers  mentioned,  "total  cattle 
about  2,900.  Horses  about  200  head.  Price,  for  the  cattle,  five 
pounds  five  shillings  per  head  with  all  calves  under  six  months 
old  given  in.  For  the  horses,  four  pounds  ten  shillings  per  head. 
Also  three  thousand  pounds  as  part  compensation  for  the  bore 
and  freehold  land,  the  leasehold  land  to  be  given  in." 

It  appears  that  before  this  time  the  plaintiffs  had  written  to  a 
Mr.  Campbell,  from  whom   they  had   purchased  the  adjoining 


D.  V.  ur  j\.  station,  telling  nim  that  tney  were  anxious  to  buy  the  aetenaanu 

Bendeena  station,  and   they  asked  him  to  put  himself  in  com- 

HntMKs     municatioo  with  one  of  the  defendaate  who  lived  at  Dnbbo,  in 

JonVs.      ^^*  South  Wales,  and  endeavour  to  make  a  bai^in  for  the 

purchase  of  the  property.    The  instructions  given  to  Mr.  Cuap- 

bell  were  contained  in  a  letter  of  4th  November,  written  from 
Hobart.  The  plaintiffs  suggested  various  devices  to  induce  the 
vendors  to  accept  a  lower  price,  and  the  terms  of  the  letter 
showed  generally  that  the  plainti^  were  anxions  to  buy.  In 
pursuance  of  that  letter  Campbell  visited  one  of  the  defendants, 
Mr.  Sefton,  at  Dubbo,  and  had  a  conversation  with  him  on  the 
subject  of  the  property.  According  to  Sefton's  evidence,  he 
gave  Campbell  full  information  as  to  the  stock  then  upon  the 
property,  but  according  to  Campbell's  evidence  that  was  not 
done,  or  he  did  not  recollect  it.  But  there  was,  at  any  nte,  fr 
conversation  about  the  cattle,  and  after  it  Campbell  asked  other 
persons  to  find  out  all  about  the  cattle  and  to  go  to  Sefton  and 
ascertain  the  exact  numbers.  So  much  he  admitted.  That  was 
nil  before  the  letter  of  20th  November,  which  is  alleged  to 
contain  the  misrepresentation.  I  pause  here  to  remark  again 
that  the  plaintiffs  must  show  that  the  representation  contained 
in  that  letter  was  understood  by  them  to  be  continaed  np  to  the 
moment  at  which  the  contract  was  entered  into  in  January.  The 
letter  of  20th  November  was  in  fact  inaccurate  The  number 
of  cattle  bom  in  1903  and  earlier  mentioned  in  the  letter  was 
actuallj-  1,337.  Tlie  total  number  mentioned  was  2,912.  There 
were  not,  however,  at  that  time  1,337  cattle  of  those  ages  on  the 
station.  A  good  many  had  been  sold  before  the  letter  was  written. 
This  letter,  written  by  the  defendants'  agents,  was  therefore  in- 
accurate. But  there  is  no  su^estion  that  the  defendants'  agents 
knew  of  any  mistake  in  the  numbers.  There  was  no  dishonesty 
whatever  on  their  part.  How  the  mistake  arose  is  abundantly 
clear.  It  appears  that  the  defendants,  as  trustees  of  the  estate, 
were  in  the  habit  of  getting  quarterly  returns  showing  the  tran.s- 
actions  on  the  property,  and  in  the  return  for  the  quarter  ending 
30th  June  the  figures  showed  the  numbers  of  the  cattle  on  the 
station  at  that  date,  but  during  the  quarter  ending  30th  September 
many  of  the^e  cattle  liad  been  sold,  and  a  later  return  as  of  30th 
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September  gave  correct  informatioD  of  the  transactioDS  up  to  that   ^  ^*  ^^  ^- 
date.     The  instmctions  given  to  the  agent,  on  which  he  wrote  '* 

the  letter,  were  given  in  September  and  foonded  on  the  June      Holmiis 
return.      Even  these,  however,  were  not  correct,  because  some  of       jo^iis, 

the  cattle  had  been  sold  since  the  June  return.     The  statements       

contained  in  the  letter,  therefore,  were  not  accurate,  and  in  one 
sense  the  defendants  ought  to  have  known  that  they  were  not  true. 
But  that  does  not  prove  that  the  representation  was  fraudulent, 
or  that  it  would  have  been  fraudulent,  even  if  made  by  the 
defendants  themselves,  if  they  had  honestly  forgotten  the  last 
return  and  given  information  taken  from  the  earlier  return. 
It  might  be  careless  or  improper  to  make  such  a  misstatement, 
but  it  would  not  be  conclusive  evidence  of  fraud.  Possibly  a 
jury  might  draw  the  inference  of  fraud  under  those  circum- 
stances, but  it  is  not  necessary  to  express  any  opinion  on  the 
question.  I  will  only  say  that  I  am  not  satisfied  that  that  infer- 
ence ought  to  be  drawn  under  such  circumstances  as  exist  in 
this  case.  If  the  offer  of  20th  November  had  been  accepted, 
there  would,  perhaps,  have  been  a  warranty  by  the  defendants 
that  there  were  then  about  1,337  cattle — not  that  precise  number 
but  thereabouts— on  the  station,  and,  if  it  had  turned  out  that 
the  numbers  fell  very  far  short  of  that  number,  there  would  have 
been  a  breach  of  the  warranty,  but  one  from  which  the  defend- 
ants, the  vendors,  could  not  have  gained  anything.  The  result 
of  such  a  breach  would  have  been  that  the  purchasers  might 
have  refused  to  perform  the  contract  on  the  ground  that  the 
property  offered  for  delivery  was  substantially  different  fi'oni 
that  which  was  sold.  But  it  is  difficult  to  see  how  a  misrepre- 
sentation made  in  the  form  of  a  warranty  can  be  evidence  of 
a  fraudulent  intention  to  deceive  the  otlier  party  to  the  contract. 
The  plaintiffs  did  not  accept  the  offer  of  20th  November. 
Having,  as  we  may  assume,  the  benefit  of  Campbeirs  report,  they 
wrote  on  2nd  December  from  Hobart  to  the  defendants' agents: — 
"  Yours  of  20th  ult.,  giving  offer  of  Bendeena  and  Yunnerman 
Stations  duly  received  and  after  carefullj^  considering  same,  in 
view  of  the  long  interval  which  must  necessarily  elapse  before  Mr. 
Easy  has  inspected  and  we  receive  his  report,  we  have  decided  to 
make  the  proposals  in  the  form  of  two  options,  as  per  enclosure." 
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So  that  it  appears  incidentally  that  they  had  in  the  meantime 
instructed  another  gentleman,  who  was  in  fact  the  manager  of 
the  adjoining  station,  to  make  a  full  inspection  of  the  property 
and  report  to  them.  While  this  was  being  done  they  wrote  this 
letter  and,  without  further  reference  to  the  defendants'  previous 
offer,  ask  the  defendants  to  make  another  offer  in  an  alternative 
form,  which  they  called  two  options,  the  first  being  the  option  of 
purchase  of  the  land,  with  improvements,  plant,  &c.,  but  without 
stock,  for  £5,000,  the  other  the  option  of  purchase  of  the  land,  &c,, 
with  stock  for  £16,230,  "  assuming  the  number  of  cattle  1  year 
and  upwards  to  be  2,740  and  horses  200,  any  number  under  or 
over  to  be  allowed  for  at  £4  10s.  per  head."  A  note  was  added 
showing  how  they  made  up  the  amount  by  reckoning  2,740  cattle 
of  one  year  and  over,  calves  given  in,  and  200  horses  at  £4  lOs., 
making  £13,230,  and  the  land,  £3,000.  The  number,  2,740,  is  the 
number  of  cattle  mentioned  in  the  letter  of  20th  November, 
deducting  the  animals  described  as  calves.  But  it  is  to  be  noticed 
that  in  this  proposal,  when  the  plaintiffs  ask  the  defendants  in  this 
letter  to  make  a  new  offer,  they  do  not  describe  the  cattle  as  of 
the  ages  mentioned  in  that  letter,  but  under  a  different  description 
altogether,  "one  year  and  over,"  for  which  they  say  they  are 
willing  to  pay  at  the  rate  of  £4  10s.,  per  head.  In  the  meantime 
Easy  went  to  inspect  the  station.  He  was  there  in  December  for 
two  or  three  days.  According  to  the  uncontradicted  evidence, 
which  must  be  taken  to  be  true,  for  Easy  was  afterwards  called  by 
the  plaintiffs  and  was  not  asked  any  questions  on  the  subject,  he 
asked  for  the  last  returns.  Those  were  the  returns  of  30th  Sep- 
tember. The  witness  Baker,  manager  of  the  station,  said : — **  He 
asked  for  the  last  returns.  I  had  a  copy  of  the  September  returns. 
He  asked  me  to  read  out  the  numbers  for  him,  which  I  did.  I 
went  through  the  paddocks  with  him."  The  plaintiffs  received 
Easy  s  report  on  14th  December,  and  on  19th  December  telegraphed 
from  Hobart  to  their  agents  in  Sydney  authorizing  them  to  offer 
£16,000  for  the  property,  stock  and  plant,  on  the  terms  "  walk  in 
and  walk  out."  But  in  the  meantime  the  defendants'  agents 
had  acknowledged  the  plaintiffs'  letter  of  2nd  December,  saying 
"  We  could  not  do  any  business  in  terms  of  your  offer "  (he 
had  been  to  see  his  principals  at  Dubbo),  "  and   the  trustees 
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190" 

December,  as  to  what  they  are  prepared  to  (Jo."     He  then  made       ^     [^ 
three  offers,  firat,  to  sell  Bendeena  station  with  plant  &c.  for      Holmbr 
£6,000;  second,  to  sell  at  £4  10s.  per  head   for  all  cattle  and       jones. 
horses  (say  2,829  of  the  former  and  257  of  the  latter)  to  be 
mastered,  and  400  unbranded  calves  and  40  foals  given  in,  and 
£3,000  for  the  run ;  or  third,  a  "  walk  in  and  walk  out  sale," 
the  purchasers  to  pay  for  2,600  cattle  and  225  horses  at  £4  10s. 
and  run  at  £3,000  with  improvements,  which  amounted  in  all 
to  £15,700.    So  that  there  were  three  offers,  to  sell  the  run  alone, 
to  sell  it  with  stock  at  a  specified  price  per  head,  or  to  sell  the 
whole  concern  for  a  lump  sum,  on  what  is  called  a  "  walk  in  and 
walk  out  contract.''     I  remark  tliat  the  last  is  in  substance  a 
sale  of  a  specific  article  with  all  faults. 

The  description  of  the  cattle  on  the  run  in  this  letter  is  quite 
different  from  that  in  the  letter  of  20th  November  which 
contained  the  alleged  fraudulent  representation.  The  numbers 
are  different,  2,829,  "  all  cattle  "  without  any  reference  to  ages  or 
descriptions,  and  the  number  of  the  horses  is  different.  400 
unbranded  calves  are  mentioned,  as  against  200  in  the  previous 
letter,  and  40  foals.  As  a  matter  of  fact  the  figures  that  I  have 
just  read  exactly  correspond  with  the  figures  in  the  September 
return  read  to  the  plaintiffs'  agent  on  the  station  before  this 
letter  was  written.  Now,  that  was  the  last  communication  made 
by  the  defendants  to  the  plaintifis.  It  contained  a  perfectly  true 
statement  of  the  facts  as  known  to  the  defendants,  a  statement  of 
the  facts  communicated  to  the  plaintiffs'  agent  who  had  been 
expressly  sent  to  ascertain  the  truth.  And  it  is  said  that,  in  face 
of  that,  the  plaintiffs  relied,  not  upon  the  statement  made  in  this 
letter,  not  upon  the  information  given  to  their  agent,  which 
coiresponded  with  that  statement  and  was  also  true,  but  upon  a 
communication  made  nearly  a  month  before  as  a  basis  for  an 
intended  contract  which  had  entirely  gone  off.  Having  this 
knowledge,  and  Easy's  reports,  the  plaintiffs  did  not  accept  either 
offer.  But  they  offered  for  a  specific  property,  inspected  by  Easy 
and  reported  upon  by  him,  a  lump  sum  of  £15,000,  "  walk  in  and 
walk  out."  And  in  the  contract  drawn  up  on  2nd  January  one 
of  the  terms  is  in  these  woi-ds :  "  The  sale  is  under  the  usual 
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H.  C.  OF  A.  \^alk  in  and  walk  out  conditions  and  no  allowance  or  abatement 
shall  be  made  or  allowed  for  any  deficiency  in  the  area  of  the 
lands  or  the  numbers  of  stock  mentioned  and  no  requisitions 
shall  be  made  in  respect  of  the  said  leasea"  It  appears  to  me 
that  on  these  uncontroverted  facts  the  plaintiffs,  on  their  own 
case,  relied  upon  the  report  of  Easy,  and  were  induced  to  enter 
into  the  contract  because,  from  what  he  had  told  them,  they 
regarded  £15,000  as  a  good  price  to  pay  for  the  whole  concern. 
It  is  not  open  to  the  plaintiffs  to  say,  under  those  circimistances, 
tliat  they  relied  upon  the  innocent  mistake  made  some  time 
before  as  the  basis  of  an  intended  contract  which  never  came  to 
anything.  It  appears  to  me  to  be  common  sense  as  well  as  law 
that,  when  a  purchaser  chooses  to  rely  upon  hLs  own  judgment  or 
upon  that  of  his  agent,  he  cannot  afterwards  say  that  he  relied 
upon  a  previous  representation  made  by  the  vendor. 

I  am  therefore  of  opinion  that  the  case  of  fraud  entirely  failed, 
and  that  there  was  nothing  to  go  to  the  jury.  On  the  contrary 
I  think  it  was  proved,  as  far  as  is  reasonably  possible  to  prove  a 
negative,  that  the  plaintiffs  did  not  rely  upon  the  misrepresenta- 
tion, even  if  there  was  a  misrepresentation  or  fraudulent  misstate- 
ment in  the  letter  of  20th  November.  I  have  said  nothing  about 
the  alleged  false  representation  as  to  the  number  of  bullocks 
being  2,900,  because  there  is  absolutely  no  evidence  to  support 
the  allegation  that  any  fraudulent  representation  was  made  on 
that  point. 

Another  point  was  made  as  to  the  damages  assessed.  The  case 
was  treated  at  the  trial  as  if  the  plaintiffs  were  entitled  to  the 
same  damages  for  fraudulent  misrepresentation  as  if  the  action 
had  been  for  breach  of  warranty.  In  support  of  that  view,  two 
American  cases  were  cited  to  us  in  which  it  was  held  that  in 
an  action  for  fraudulent  misrepresentation  the  plaintiff  is  entitled 
to  recover  damages  upon  the  same  measure  as  in  an  action  for 
breach  of  warranty.  That,  in  my  opinion,  is  not  the  law  of 
England.  Such  a  rule  would  lead  to  the  most  extraordinary 
results,  and  it  would,  in  effect,  do  away  with  the  benefit  of 
the  Statute  of  Fravds  to  a  great  extent.  The  true  rule,  as  I 
understand  it,  was  laid  down  by  BucJdey  J.  in  the  case  referred 
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to  by  my  learned  brother  leaacSy  Broortie  v.  Speak  (1),  which  H.  C.  of  A. 
was  an  action  against  directors  of  a  company,  claiming  damages 
for  fraudulent  misrepresentation  in  a  prospectus.  The  learned 
Judge  there  said : — "  The  result  of  this  is  that  the  plaintiff  is 
entitled  to  damages  as  against  all  the  defendants.  The  measure 
of  damages  is  well  fixed.  It  is  the  difference  between  the  price 
which  the  plaintiff  paid  for  the  thing,  and  the  fair  value  of  the 
thing  at  the  date  at  which  he  got  if  That  case  went  on  to  the 
Ck}urt  of  Appeal,  and  further  to  the  House  of  Lords  under  the 
name  Sfiepheard  v.  Broome  (2),  and  was  there  affirmed.  I  will 
only  refer  to  one  other  authority,  WaddeU,  v.  Blockey  (3).  That 
was  an  action  against  an  agent  for  fraudulently  inducing  his 
principal  to  buy  a  quantity  of  rupee  paper  by  representing  that 
it  belonged  to  third  persons.  Bramwell  L. J.  said  (4) : — "  The 
right  mode  of  dealing  with  the  damages  is  to  see,  what  it  would 
have  Cost  the  insolvent  to  get  out  of  the  situation,  that  is,  what 
Ls  the  price  at  which  he  could  have  sold  the  paper  ?  Suppose 
that  a  horse  has  been  sold  with  a  fraudulent  warranty,  and  sup- 
pose the  horse  is  re-sold  with  knowledge  of.  the  defect  which  had 
been  fraudulently  concealed,  the  damages  to  be  recovered  would 
be  the  difference  in  the  prices  obtained  at  the  two  sales.''  And 
Theaiger  L.J.  (5),  after  referring  to  Txvycross  v.  Grant  (6)  in 
which  the  same  rule  had  been  laid  down,  referred  to  Davidson  v. 
Tulloch  (7)  as  authority  for  the  proposition  that  "  the  proper  mode 
of  measuring  the  damages  is  to  ascertain  the  difference  between 
the  purchase-money  and  what  would  have  been  a  fair  price  to  be 
paid  for  the  article  at  the  time  of  the  purchase."  That,  I  con- 
ceive, is  the  Elnglish  rule  of  law,  and  any  other  rule  would  lead  to 
the  most  extraordinary  consequences.  Suppose  that  a  man  was 
induced  by  fraudulent  misrepresentation  to  give  £10,000  for  a 
property  worth  £20,000,  on  a  representation  that  it  was  worth 
£30,000.  If  the  law  \^ere  as  the  plaintiffs  contend,  the  purchaser 
would  be  entitled  to  recover  from  the  vendor  the  whole  of  the 
purchase  money,  and  have  a  property  worth  £20,000  for  nothing, 


(1)  (1903)  1  Ch.,  586,  at  p.  605. 
(•2)  (1904)  A.C.,  .342. 

(3)  4Q.B.1).,678. 

(4)  4  Q.B.D.,  678,  at  p.  681. 


(5)  4  Q.B.D.,  678,  at  p.  684. 

(6)  2C.P.D.,  469. 

(7)  SMacq.  H.L.Cas.,  783,  at  p.  798. 
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and  would  get  that  as  compensation  for  the  injary  done  him  by 
the  defendant. 

In  my  opinion,  therefore,  the  plaintiftB*  ease  absolutely  fails  from 
every  point  of  view.  There  is  no  ease  of  fraud,  and,  so  far  as 
appears,  the  plaintiffs  suffered  no  loss.  The  verdict  should,  there- 
fore, be  entered  for  the  defendants  on  the  first  count 

There  was  another  minor  point  taken,  which  it  is  not  absolutely 
necessary  to  decide,  but  upon  which,  as  it  is  of  general  import- 
ance in  practice,  it  is  perhaps  right  that  we  should  express  an 
opinion.     I  refer  to  evidence  tendered  by  the  defendants  as  to  a 
conversation  between  one  of  the  defendants  and  Campbell,  who 
was  called  by  the  plaintiffs  in  reply  to  contradict  that  evidence, 
and   in  cross-examination  refused  to  make  certain  admissions.. 
Evidence  was  then  tendered  by  the  defendants  to  contradict  him, 
relying  upon  the  statutory  rule  that,  when  a  witness  refuses  iii 
cross-examination  to  distinctly  admit  that  he  has  previously 
made  a  statement  inconsistent  with  his  present  testimony,  evi- 
dence may  be  called  by  the  other  party  to  prove  that  he  has  done 
so.    The  learned  Chief  Justice  who  presided  at  the  trial  refused 
to  allow  the  evidence  of  such  a  statement  to  be  given  on  the 
ground  that  it  could  not  be  given  at  that  stage  of  the  case,  taking 
the  view  that  the  section  does  not  apply  to  the  case  of  a  witness 
called   by   a  plaintiff  in   reply.      But  there  is  nothing  in  the 
Statute  to  limit  the  admissibility  of  evidence  of  that  sort  so  as 
to  exclude  its  application  to  the  case  oi  a  witness  called  later 
than  the  defendant's  case  in  chief.    There  is  no  rigid  rule  as  to 
the  point  at  which  evidence  is  to  be  closed.    The  burden  of  proof 
may  change  from  time  to  time  during  the  course  of  a  case.     In 
the  case  of  an  aetion  for  defamation  the  plaintiff  proves  the 
publication  of  defamatory  matter.    Then  the  defendant  may 
prove  that  the  occasion  was   privileged.     Then  evidence  may 
be  given  by  the  plaintiff  of  express  malice,  then  evidence  by  the 
defendant  to  rebut  that  evidence.     It  appears  to  me  that  the 
meaning  of  the  section  is  merely  this,  that  evidence  of  that  sort 
is  admissible  and  is  not  to  be  regarded  as  res  inter  alios.    It  is 
admissible  evidence,  and  the  Statute  intends  that  it  may  be  given 
in  any  case  in  which  evidence  can  properly  be  offered  by  the 
party  tendering  it  to  contradict  that  given  by  the  other  party. 
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A  defendant  cannot  tender  evidence  in  contradiction  until  the  H.  C.  of  A 

plaintiff  s  evidence  has  been  given,  and  if  that  evidence  is  given       ^ * 

for  the  first  time  in  reply,  the  defendant  cannot  tender  the  Holmes 
evidence  in  contradiction  earlier.  The  Statute,  in  effect,  puts  j^^^ 
evidence  of  that  sort  on  the  same  footing  as  any  other  evidence 
to  contradict,  and  if  the  evidence  sought  to  be  contradicted  is  first 
given  by  the  plaintiff  in  reply,  the  defendant  is  entitled  to  answer 
it  on  the  ground  that  it  is  new  matter.  I  express  that  opinion 
because  it  is  a  point  of  the  general  interest,  and  because  the 
learned  Chief  Justice  appears  to  have  taken  the  opposite  view. 
In  the  present  case,  however,  I  do  not  think  that  the  proper 
foundation  was  laid  in  cross-examination  for  the  admission  of  the 
evidence. 

For  the  reasons  I  have  given  I  think  that  the  appeal  should  be 
allowed  and  that  a  verdict  should  be  entered  for  the  defendants 
on  the  first  count. 

O'Connor  J.  I  am  of  the  same  opinion  and  have  very  little 
to  add  on  the  facts,  but  I  wish  to  make  some  observations  on  the 
two  grounds  of  law  upon  which  the  appellants  relied.  Their 
aj^lication  was  to  have  the  verdict  for  the  plaintiffs  on  the  first 
count  set  aside  and  judgment  entered  for  them.  To  succeed  in 
that  they  must  satisfy  the  Court  that  there  was  no  evidence  on 
which  aa  a  matter  of  law  the  jury  could  have  found  for  the 
plaintiffs  upon  the  first  count.  In  other  words,  they  must  show 
that  there  were  no  facts  in  evidence  from  which  the  jury  could 
reasonably  draw  the  inference  that  must  be  drawn  before  the 
plaintiffs  can  succeed.  Now,  there  is  only  one  representation 
which  is  in  question  here.  The  facts  and  the  course  the  case  has 
taken  have  made  the  other  representations  immaterial.  The  one 
material  representation  is  that  there  were  on  the  station  1,337 
cattle  of  the  number  3  brand  and  older.  I  take  it  that  the 
reference  to  number  3  means  this: — The  cattle  calved  in  that 
year  were  branded  as  of  that  year,  and  therefore  the  representa- 
tion as  to  the  number  of  the  brand  contains  a  representation  as 
to  the  age.  I  think  it  may  be  assumed,  when  dealing  with  the 
case  from  the  point  of  view  which  I  am  now  putting,  there  was 
evidence  for  the  jury  that  the  statement  made  by  Trebeck,  and 
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''  at  the  time  of  the  statement  1,337  cattle  of  the  nmnber  3  brand  on 
BotMK  ^^^  station,  was  a  statement  that  was  frauijuleut  in  the  legal  sense. 
JoMcs.       ^^  ^  think  it  may  also  be  taken  that,  if  the  offer  of  Trebeck  of 

20th  November  in  respect  of  which  the  statement  was  made  was 

at  that  time  accepted,  there  wotdd  have  been  some  groond 
Qpou  which  the  jury  might  have  come  to  the  conclusion  that 
the  contract  thus  made  had  been  induced  by  fraudulent  mis- 
repreaentation.  But  before  the  plaintifis  can  succeed  t^ey 
must  go  much  beyond  that  They  must  show,  not  only  that 
the  representation  was  fraudulent,  but  also  that  that  fraudulent 
representation  induced  the  contract  which  was  afterwards  entered 
into  upon  3rd  January.  It  is  upon  that  part  of  the  case  it  seems 
to  me  that  the  plaintiffs  have  entirely  failed  to  put  bef<ffe  the 
jury  sufficient  evidence  to  justify  the  jury  as  reasonahle  men  in 
coming  to  the  conclusion  to  which  they  came.  Now,  the  require- 
ments of  the  law  with  renpect  to  false  representations  materially 
inducing  a  contract  is  very  clearly  stated  by  Sir  John  RoniiUy 
M.R  in  the  case  of  Pidaford  v.  Richards  (I) : — "With  respect 
to  the  character  or  nature  of  the  misrepresentation  itself,  it 
is  clear  that  it  may  be  positive  or  negative;  that  it  m»y 
consist  as  much  in  the  suppression  of  what  is  true,  aa  in  the 
assertion  of  what  is  false ;  and  it  is  almost  needless  to  add,  that 
it  must  appear  that  the  person  deceived  entered  into  the  contract 
on  the  faith  of  it  To  use  the  expression  of  the  Roman  law,  so 
much  commented  upon  in  the  argument  before  me,  it  must  be 
a  representation  dane  locum  eontractv-i,  that  is,  a  representation 
giving  occasion  to  the  contract,  the  proper  interpretation  of 
which  appears  to  be  the  assertion  of  a  fact,  on  which  the  person 
entering  into  the  contract  relied,  and  in  the  absence  of  which  it  is 
reasonable  to  infer  he  would  not  have  entered  into  it,  or  the 
suppression  of  a  fact,  the  knowledge  of  which  it  is  reasonable  to 
infer  would  have  made  him  abstain  from  the  contract  altogether." 
We  therefore  have  to  inquire  whether  there  was  any  evidence 
from  which  the  jury  could  reasonably  draw  the  inference  that 
it  was  the  assertion  made  on  20th  November  with  regard  to  the 

(1)  22  L  J.  Ch.,  Sfi6,  >t  p.  fiG2. 
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numbers  of  these  cattle,  of  number  3  and  older,  that  induced  the 
making  of  the  contract  of  3rd  January. 

Now,  it  is  true  that,  if  a  fraudulent  statement  is  made  which 
is  calculated  to  induce  the  person  to  whom  it  is  made  to  enter 
into  the  contract,  the  inference  may  be  drawn  that  the  statement 
was  made  with  the  intention  of  inducing  the  contract.     But  that 
is  an  inference  which  may' be  rebutted  by  the  facts.     It  appears 
to  me  that  in  this  case  the  facts  altogether  rebut  the  inference 
that  the  misrepresentation  in  the  proposal  of  Trebeck  of  20th 
November  was  an  inducing  cause  in  the  making  of  the  contract. 
It  is  true  that  Mr.  Burgess  himself  swears  that  he  did  believe  the 
statement  to  be  true,  and  that  that  induced  him  to  make  the 
purchase.      But  that  is  of  no  moment  whatever  if,  as  a  matter  of 
fact,  it  was  not  reasonable  on  his  pai*t  to  draw  that  conclusion. 
If  the  person  who  is  offering  an  article  for  sale  acts  in  such  a  way 
that  another  may  reasonably  infer  that  a  certain  representation 
is  true,  that  representation  may  be  taken  to  have  been  made  to 
induce  that  other  to  purchase  the  article  offered.     But  unless  it 
may  reasonably  be  inferred  from  the  vendor's  conduct  or  words 
that  the  representation  was  made  for  that  purpose,  the  law  does 
not  cast  upon  him  the  responsibility  for  the  representation.    His 
words  and  acts  must  be  looked  at  and  regarded  as  an  ordinary 
reasonable  business  man  would  look  at  them.     The  question  for 
our  determination  is  whether,  considering  all  the  circumstances 
which  occurred,  particularly  the  negotiations  which  took  place 
between  the  proposal  of  Trebeck  on  20th  November  and  the 
actual  acceptance  of  the  offer  on  19th  December,  the  inference 
can  be  reasonably  drawn  that  the  contract  was  induced  by  the 
misrepresentation.     It  is  not  necessary  for  me  to  follow  my  learned 
brother  the  Chief  Justice  in  his  statement  of  the  facts.     I  entirely 
agree  with  him  in  the  view  he  has  expressed.     I  would  only 
observe  that  it  appears  to  me  impossible  to  say  that  the  repre- 
sentations of   20th  November  materially  induced  the  contract 
finally  made  when  we  consider  the  change  in  the  form  of  dealing 
between  the  proposal  of  20th  November  and  the  contract  after- 
wards entered  into,  the  inspection  by  Campbell,  which,  though 
it  took  place  before  the  actual  proposal  and  was  not  a  direct 
inspection  for  the  purpose  of  looking  at  the  stock,  was  one  which 
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H.  C.  or  A.  procured  information  about  the  stock,  and  when  we  remember 
that  Campbell's  inspection  was  followed  by  an  inspection  of  the 
stock  made  by  Easy  for  the  express  purpose  of  informing  the 
appellants.  In  my  opinion,  therefore,  no  jury  could  reasonably 
come  to  the  conclusion  that  the  misrepresentation  in  Trebeck's 
letter  of  20th  November  was  an  inducement  to  the  making  of 
the  contract  of  3rd  January.  That  being  so,  the  plaintiffs  failed 
on  that  point,  and  on  that  ground  alone  the  defendants  are 
entitled  to  have  a  verdict  entered  for  them. 

There  is  another  question  on  which  it  seems  to  me  clear  that  it 
is  impossible  for  the  plaintiffs  to  hold  their  verdict.     It  is  just  as 
material  a  portion  of  their  case  to  prove  damages  resulting  from 
the  making  of  the  contract  as  to  prove  the  misrepresentation 
itself.     But  there  is  no  evidence  for  the  jury  of  any  damage 
arising  out  of  the  making  of  the  contract     It  seems  to  have 
been  assumed  at  the  trial  that  the  kind  of  evidence  necessary  to 
prove  damage  for  a  breach  of  warranty  is  sufficient  in  a  case  of 
this  kind.    That  is  not  so.    The  cases  which  have  been  cited  from 
Sedgwick's  Ruling  Cases  no  doubt  appear  to  show  that  in  some 
States  of  America  the  law   is  as  was  contended   for  by   the 
respondents.    But  it  does  not  appear  that  even  in  America  that  is 
the  general  law,  because  I  gather  from  the  statement  quoted 
from  Marsliall  v.  Hubbard  (1)  that  the  law  in  America  is  just  as 
it  is  in  Eaigland,  that  there  must  follow  upon  the  making  of  the 
contract  induced  by  fraudulent  misrepresentation  some  resulting 
damage  which  must  be  proved  before  the  plaintiff  can  succeed. 
It  was  said  in  that  case  by  the  Judge  in  summing  up  to  the 
jury,  and  the  statement  was  af terwai*ds  approved  by  the  Supreme 
Court  of  the  United  States  (2) : — "■  But  there  are  certain  other 
elements  of  fact  wliich  necessarily  enter  into  this  defence.     Not 
only  must  the  representations  be  made,  not  only  must  they  be 
fraudulent,  and  not  only  must  it  appear  that  the  party  relied, 
and  had  a  right  to  rely,  upon  them,  but  it  must  also  be  shown 
that  the  representations  were  material  to  the  contract  or  trans- 
actions which  took  place  between  the  parties ;  and,  further,  that 
injury  has  been  sustained,  damage  has  resulted  to  the  defendant 
from  the  alleged  fraudulent  representations."      That  states  the 
0)  117  U.S.,  415.  (2)  117  U.S.,  416,  at  p.  417. 
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law  in.  exactly  the  same  way  as  it  is  laid  down  in  the  cases  W-  C.  of  A. 
cited  by  my  learned  brother  the  Chief  Justice.  I  need  not  repeat 
the  quotations,  and  as  to  them  I  only  wish  to  say  that  I  entirely 
concur  in  the  statement  of  the  law  as  laid  down  in  Broome  v. 
Speak  (1).  Applying  that  law  to  the  facts  of  the  case,  the  only 
question  is,  has  there  been  any  evidence  of  this  damage  ? 
Undoubtedly  there  is  some  evidence  of  damage  for  a  breach  of 
warranty.  But  the  damage  to  be  proved  here  does  not  rest  on 
the  same  principle.  Damages  for  a  breach  of  warranty  are  given 
on  the  principle  that,  where  a  person  contracts  to  do  something 
a&d  fails  to  do  it,  he  must  put  the  other  party  in  the  same 
position  as  if  the  thing  had  been  done,  so  far  as  money  can  do 
it.  But  where  the  complaint  is  that  the  contract  has  been 
induced  by  a  fraudulent  misrepresentation,  the  remedy  for  that 
wrong  is  to  put  the  party,  who  has  been  induced  to  make  the 
contract,  as  far  as  possible  in  the  position  he  would  have  been 
in  if  he  had  not  entered  into  the  contract.  To  put  him  into 
that  position  he  must  be  recompensed  for  the  damage  he  has 
sustained  by  entering  into  the  contract.  In  order  to  ascertain 
the  extent  of  that  damage  the  whole  contract  must  be  looked 
at.  If  it  should  turn  out  that  though  in  one  respect  the  contract 
is  less  beneficial  to  the  other  party  than  it  would  have  been  if 
the  representation  had  been  true,  yet  in  other  respects  it  is  so 
profitable  that  on  the  whole  he  loses  nothing,  no  damage  has 
resulted  from  his  entering  into  the  contract  and  he  cannot 
recover.    Thus  damage  is  an  essential  factor  in  the  cause  of  action. 

Under  these  circumstances  it  appears  to  me  that  the  principle 
must  be  applied  that  material  damage  is  a  necessary  element  in 
the  action,  and  damage  has  not  been  proved.  On  that  ground 
also  the  verdict  should  be  entered  for  the  defendants. 

With  regard  to  the  point  of  evidence  I  need  add  nothing  to 
what  has  already  been  said. 


Isaacs  J.  I  agree  with  the  opinions  just  expressed,  and  would 
like  to  add  my  own  reasons  out  of  respect  to  the  Judges  of 
the  Court  from  which  the  appeal  comes.  I  agree  entirely 
with  what  has  fallen  from  my  learned  brother  O'Connor  with 

(1)  (1903)  1  Ch.,  586. 
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H.  C.  OF  A.  regard  to  the  first  part  of  the  plaintiffs'  case,  namely,  the  estab- 
^^''  lishment  of  fraud alent  misrepresentation  in  the  first  instance. 
HoLMKs  Whatever  view  I  might  personally  have  taken  of  the  facts,  I  am 
Jones  ^^^  prepared  to  say  that  there  is  no  evidence  upon  which  the  jury 
might  reasonably,  if  they  thought  fit,  have  come  to  the  conclusion 
that  the  statements  as  to  the  numbers  and  ages  of  the  cattle  in 
the  letter  of  20th  November,  which  were  undoubtedly  untrue  in 
fact,  were  also  fraudulent.  The  jury  were  the  proper  tribunal  to 
decide  that  question,  and  I  am  not  prepared  to  say,  if  I  had  to 
decide  it,  that  I  should  hold  that  there  was  no  evidence.  It  is 
not,  however,  in  the  view  I  take  of  the  case,  necessary  to  decide 
it.  But  supposing  that  established.  The  plaintiffs  have  not 
proved  all  they  are  bound  to  prove  in  order  to  establish  success- 
fully their  claim  against  the  defendants  on  the  ground  of  deceit. 
Now,  in  approaching  this  portion  of  the  case  I  am  fully  sensible 
of  the  rule,  and  I  give  due  weight  to  it  in  my  mind,  that  the 
verdict  of  a  jury  is  not  to  be  set  aside  unless  it  is  one  that  no 
reasonable  man  could  Tiave  come  to.  I  am  very  clear,  however, 
on  the  facts  of  this  case  that,  as  to  the  inducement  and  as  to  the 
amount  of  damages,  or  as  to  whether  any  damage  has  been 
proved  at  all,  the  rule  does  apply  in  this  case,  that  there  was  no 
'  evidence  upon  which  the  jury  could  reasonably  find  as  they  did 
The  plaintiffs  have  the  onus  of  proving  that  the  representations 
they  complain  of  were  material,  and  that  they  were  induced  to 
act  upon  them.  If  nothing  more  appeared  than  the  letter  of 
20th  November  and  a  contract  following  upon  that,  I  think 
it  would  be  very  difficult  to  say  either  that  the  plaintifils  were 
not  induced  to  act  upon  the  statements  in  that  letter  or  that 
they  were  not  material.  They  were  undoubtedly  material  in 
fixing  the  average  price  of  the  cattle,  and,  consequently,  the  price 
to  be  paid  for  the  whole  property,  supposing  a  count  were 
taken.  But  a  good  deal  more  does  appear  in  the  case.  The 
matter  does  not  rest  at  that  point.  It  is  established  law,  as  I 
understand  it,  that,  even  granting  that  a  defendant  has  made  a 
representation  that  is  both  false  and  fraudulent,  it  may  be  that 
the  plaintiff  has  not  relied  upon  it,  and  if  he  has  not  relied  upon 
it  then  he  has  no  case.    There  is  a  very  old  case  showing  the  dis- 
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HoU  C  J.  pat  the  two  positions  dearly.  That 
the  defendant  was  sued  for  fraodnlent  n^presentalion  r^arding^ 
the  rental  of  some  houses  sold  to  the  plaintiff  In  giving  judg- 
ment Holt  CwJ.  said  (2> : — '*  If  the  vendor  gives  in  a  particnlar  of 
the  rents,  and  the  voidee  says,  he  will  trost  him  and  inquire  no 
farther,  bat  rely  opon  his  particular ;  there  if  the  particular  be 
false,  an  action  will  lie :  bat  if  the  vendee  will  go  and  inquire 
farther  what  the  rents  are,  there  it  seems  unreascxiable  he 
should  have  any  acti<Mi,  though  the  particular  be  false,  because 
he  did  not  rely  upon  the  particular."  In  Redlffmve  v.  Hnrd  (3> 
Jesad  ILR.,  referring  to  Attwood  v.  Small  (4),  quoted  one  para- 
graph from  the  opinitm  of  the  Earl  Devon,  which  he  says  is  the 
law : — "  The  whole  course  of  the  proceeding  &x>m  its  commence- 
ment to  its  dose  tends  to  show  that  the  purchasers  did  not  rely 
upon  any  statements  made  to  them,  but  resolved  to  examine  and 
judge  for  themselvea"  And  further  on  (5),  he  quoted  a  portion  of 
Lord  Brougham's  judgment  in  the  same  case : — "  We  find  that  the 
purchasers  did  not  rely  upon  the  representation,  but  said,  'We  will 
inquire  ourselves,'  that  is  the  second  ground  ;  it  is  the  same  as  Lord 
Devon's  ground,  and  also  would  be  a  good  answer,  though  it  was  not 
taken  by  Lord  Cottenham."  These  then  being  the  prindples,  the 
question  is  what  will  be  sufficient  to  displace  the  priTnd  facie  pre- 
sumption that  the  plaintiffs  did  rely  upon  the  false  representation 
and  act  upon  it.  As  to  that  also,  Redgrave  v.  Hurd  (6)  helps  us. 
Jessel  M.R  said : — *'  If  it  is  a  material  representation  calculated  to 
induce  him  to  enter  into  the  contract,  it  is  an  inference  of  law 
that  he  was  induced  by  the  representation  to  enter  into  it "  (that 
has  been  shown  since  to  be  wrong,  it  is  an  inference  of  fact,  not 
of  law)  "  and  in  order  to  take  away  his  title  to  be  relieved  from 
the  contract  on  the  ground  that  the  representation  was  untrue,  it 
must  be  shown  either  that  he  had  knowledge  of  the  facts  contrary 
to  the  representation,  or  that  he  stated  in  terms,  or  showed  clearly 
by  his  conduct,  that  he  did  not  rely  on  the  representation."  In 
Arnison  v.  Smith  (7),  Lord  Halshury  L.C.  said : — "  It  was  said, 
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H.  C.  OF  A.  and  I  think  justly,  by  Sir  G,  Jessel  in  Smith  v.  Chadwick  (1),  that 
^__^  if  the  Court  sees  on  the  face  of  the  statement  that  it  is  of  such 
Holmes  ^  nature  as  would  induce  a  person  to  enter  into  the  contract,  or 
JoNKs.  would  tend  to  induce  him  to  do  so,  or  that  it  would  be  a  part  of 
the  inducement  to  enter  into  the  contract,  the  inference  is,  if  be 
entered  into  the  contract,  that  he  acted  on  the  inducement  so 
held  out,  unless  it  is  shown  that  he  knew  the  facts,  or  that  he 
avowedly  did  not  rely  on  the  statement  whether  he  knew  the 
facts  or  not."  This  case  was  cited  by  the  plaintifis  for  the  purpose 
of  establishing  the  position  that  the  correction  of  the  misrepre- 
sentation must  be  clear.  But  it  gives  no  help  here  in  that  respect 
because  his  Lordship  said  the  circular  was  itself  fraudulently 
concocted.  He  said  (2) : — **  The  prospectus  appears  to  me  to 
have  been  drawn  up  with  the  aim  of  conveying  a  wrong  impres- 
sion under  words  sufficiently  near  the  truth  to  escape  being 
treated  as  a  misrepresentation,  and  I  think  that  the  circular  was 
framed  with  a  similar  view,  to  avoid  bringing  to  the  minds  of  the 
plaintiff  the  real  facts  of  the  case  while  stating  enough  to  enable 
the  defendants  to  say  that  the  plaintiffs  were  informed  of  those 
facts."  That  is  not  an  illustration  at  all  apposite  to  the  present 
case. 

Now,  if  these  are  the  principles,  then  the  main  question  we 
have  to  consider  is  whether,  assuming  that  there  was  a  mi9repi*e- 
sentation  in  the  first  instance,  the  plaintiffs  are  shown  not  to  have 
relied  upon  that  misrepresentation.  I  think  the  documentary 
evidence  and  the  uncontradicted  oral  testimony  are  absolutely 
conclusive  that  the  plaintiffs  did  not  rely  upon  that  misrepre- 
sentation. 

The  letter  of  20th  November  is  the  letter  that  offers  to  place 
under  offer  for  inspection  and  answer  the  property  until  20th 
December  next  as  the  limit.  The  number  and  ages  of  the  cattle 
are  stated  as  only  approximate,  and  not  guaranteed.  Mr.  Burgess 
determined  to  inspect,  and  a  letter  was  put  in  evidence,  Exhibit 
D.,  which,  although  written  by  Trebeck  to  Sefton,  was  put  in  by 
the  plaintiffs,  and  is  evidence  of  this,  at  all  events,  as  to  what  the 
defendants  thought  Mr.  Easy's  position  would  be.  It  stated  that 
Mr.  Burgess  had  decided  to  inspect  the  property,  and  that  he  had 

(1)  20  Ch.  D.,  27,  at  p.  44.  (2)  41  Ch.  D.,  348,  at  p.  37a 
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wired  to  his  agent  to  inspect  and  report  upon  it,  so  that,  at  all    H-  C.  of  A. 
events,  as  far  as  the  minds  of  the  defendants  were  concerned,  they        ^ 
honestly  believed  that  Mr.  Easy  would  have  full  authority  to      houaes 
see  everything,  hear  everything,  and  report  upon  it  to  his  prin-       j  ^* 

cipala      The   letter  of  2nd  December,  written  by   the  plaintiff       

Burgess  himself,  is  distinct  to  my  mind  that  he  had  determined 
not  to  buy  the  cattle  until  his  representative  Easy  had  made  a 
proper  inspection,  and  he  describes  what  inspection  he  considers 
a  proper  inspection,  '*  that  is  to  say  such  a  one  as  would  warrant 
us  in  determining  upon  the  purchase  of  the  stock  forthwith." 
That  seems  to  me  to  show  at  the  very  threshold  that  he 
is  not  going  to  rely  upon  the  representation  of  20th  November, 
but  on  the  examination  by  his  own  representative  Easy.  That 
appears  in  the  first  place  to  form  a  strong  obstacle  to  the  inference 
of  reliance  upon  the  representation  in  the  letter  of  20th  Novem- 
ber. The  matter,  however,  goes  further.  Mr.  Easy  was  sent  up. 
He  went  to  the  station.  He  met  Mr.  Baker  and  stayed,  apparently, 
as  long  as  he  wished.  There  is  no  evidence  that  he  did  not 
see  all  that  he  wanted  to  see,  and  when  he  had  been  shown  as 
much  as  he  wanted  he  asked  for  the  latest  returns.  Mr.  Baker 
had  a  copy  of  the  September  return,  and  was  asked  by  Mr.  Easy 
to  read  out  the  numbers  of  the  cattle.  That  must  mean  the 
respective  numbers  of  the  cattle.  It  was  a  material  point,  for  Mr. 
Burgess  says  the  whole  question  turned  upon  the  ages  of  the 
cattle,  so  we  may  assume  that  he  had  instructed  or  expected  his 
agent  to  find  out  all  about  them.  The  agent  did  so  and  obtained 
a  knowledge  of  the  exact  truth.  I  think  there  can  be  no  doubt 
that  if,  instead  of  the  agent,  Mr.  Burgess  had  been  there  himself, 
he  could  not  have  been  heard  to  say  that  he  relied  any  longer 
upon  the  representations  as  to  numbers  and  ages  in  the  letter  of 
20th  November.  On  9th  December  Mr.  Trebeck  writes  to  the 
plaintiffs  saying  that  no  business  could  be  done  upon  the  offer  of 
2nd  December,  and  a  fresh  offer  is  made.  The  offer,  which  is 
declared  by  that  letter  to  be  open  to  30th  December,  at  least  open 
up  to  that  date  for  the  purpose  of  seeing  whether  Mr.  Burgess 
will  buy  at  all,  was  open  for  a  month  longer  to  enable  him 
to  say  whether  he  will  buy  the  station  alone  or  with  cattle, 
and,  more  than  that,  he  has  a  further  choice,  if  he  does  buy  with 


''  The  report  of  Easy  reaches  him  on  14th  December.  He  has  full 
Holmes  time  to  consider  the  matter,  and  on  19th  December  he  takes 
JoHKs       advantage  of  this  offer  and  declares  that  he  will  buy,  and  takes 

further  time  to  declare  which  of  the  two  options  he  will  select. 

On  the  19th  he  declares  he  will  piirchase  and  makes  up  his  mind  to 
give  £15,000  for  property  and  stock,  "  walk  in  and  walk  out"  It 
was  urged  on  behalf  of  the  plaintiffs  that  it  did  not  appear  that 
Mr.  Easy  had  authority  to  receive  information  on  behalf  of  Mr. 
Burgess  regarding  the  number  and  ages  of  the  cattle  from  Mr. 
Baker.  I  think  that  that  is  disposed  of  on  the  principle  that  an 
agent  (he  was  clearly  an  agent  tor  some  purposes)  has  either  the 
actual  authority  given  him,  or  the  authority  within  the  apparent 
scope  of  his  employment.  Looking  at  it  from  the  standpoint  of 
the  defendants,  what  would  it  have  been  natural  for  them  to 
conclude  as  to  the  authority  o£  Mr.  Easy  when  he  inspected  ?  A 
person  authorized  to  receive  information  may  receive  it  through 
his  eyes  or  his  ears.  Whether  Mr.  Easy  communicated  hia 
information  to  his  principals  or  not  we  do  not  know.  We  know 
that  he  communicated  something  on  14th  December.  Whether 
he  communicated  truthfully  and  fully  all  that  he  leamt  we  do 
not  know,  because  the  plaintiffs  themselves  did  not  put  in  or 
tender  that  evidence.  But  I  take  it  to  be  immaterial  from  the 
defendants'  standpoint  whether  he  did  or  did  not,  and  I  think  it 
was  also  within  the  defendants'  power  as  a  matter  of  law  to 
oppose  the  admission  of  evidence  showing  that  Easy  had  not 
communicated  fully.  Tliere  are  two  authorities  bearing  upon 
tliis  part  of  the  case.  One  is  Tanham  v.  Nicholson  (1),  a  case 
where  service  of  a  notice  to  quit  at  the  house  of  a  tenant  upon 
a  person  whose  duty  it  was  to  deliver  it  to  the  tenant,  was  held 
a,  good  service  on  the  tenant  for  the  purposes  of  ejectment  The 
House  of  Lords  held  that  the  presumption  was  that  the  notice  did 
reach  the  tenant,  although  in  fact  it  was  not  delivered  to  him,  and 
that  the  question  was  not  whether  the  servant  performed  his  duty 
hut  whether  he  was  to  be  considered  the  agent  for  the  purpose  of 
delivering  the  notice.  Lord  Hatherley  L.C,  pointed  out  the  prin- 
ciple ;  he  said  (2) : — "  If  once  you  have  constituted  your  servant 

(I)  L.R.  5H.L.,  561.  (S)  L.R.  6  H.L.,M1,  at  p.  66». 
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your  agent  for  the  purpose  of  receiving  such  a  notice,  the  ques 
tion  of  fact  as  to  whether  that  servant  has  performed  his  duty  or 
not,  is  not  one  which  is  any  longer  in  controversy.  When  once 
you  constitute  your  servant  your  agent  for  that  general  purpose, 
service  on  that  agent  is  service  on  you — he  represents  you  for 
that  purpose — he  is  your  alter  ego,  and  service  upon  him  becomes 
an  effective  service  upon  yourself."  He  had  pointed  out  a  little 
earlier  that  you  cannot  in  such  a  case  give  evidence  to  prove  that 
the  notice  had  not  in  fact  been  served. 

The  same  principle  was  applied  in  a  case  of  insurance  agency, 
where  it  was  proved  that  there  was  a  distinct  misrepresentation 
in  the  application  which  was  the  basis  of  the  contract  of  insurance, 
the  proposer  having  a  defect  which  was  obvious  to  the  agent  who 
took  the  proposal.  The  misrepresentation  was  that  the  man  had 
no  physical  defect,  whereas  he  had  only  one  eye.  It  was  held  that 
the  agent  must  have  known  of  it,  and  that  the  company  was  bound 
though  the  agent  had  not  communicated  it  to  them.  That  was  the 
case  of  Bawden  v.  London,  Edinburgh  and  Glasgow  Assurance 
Company  (1).  So  that  the  principle  is  plain  that,  if  once  a  person 
constitutes  another  his  agent  to  stand  in  his  place,  he  takes  the 
responsibility  of  that  person  doing  his  duty  to  his  principal.  The 
other  party  is  not  concerned  with  that.  It  seems  to  me  beyond 
question  that  Mr.  Easy  bound  Mr.  Burgess  and  the  other  plaintiffs 
by  the  knowledge  he  obtained  in  December,  just  as  much  as 
if  Mr.  Burgess  had  obtained  the  information  himself  ;  and  if  he 
had,  he  could  not  have  been  heard  to  say  that  he  was  then  relying 
upon  the  previous  statement,  however  fraudulent  it  may  have 
been. 

With  regard  to  the  damages  the  position  seems  to  me  perfectly 
clear.  The  cases  referred  to  by  my  learned  brothers  are  distinct 
upon  the  point.  I  shall  only  refer  shortly  to  a  few  cases  to  show 
the  principle  in  which  damages  are  to  be  measured  in  an  action 
of  deceit.  In  Thorn  v.  Bigland  (2)  Parke  B.  said : — "  It  is  settled 
law  that,  independently  of  duty,  no  action  will  lie  for  a  misrepre- 
sentation, unless  the  party  making  it  knows  it  to  be  untrue,  or 
makes  it  with  a  fraudulent  intention  to  induce  another  to  act  on 
the  faith  of  it,  and  to  alter  his  position  to  his  damage."     That  is 

(1)  (1892)  2  Q.B.,  534.  (2)  8  fix.,  725,  at  p.  731. 
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H.  C.  OF  A.  the  keynote,  the  alteration  of  the  position  he  was  in  before  the 
action  of  the  defendant  which  caused  him  to  act  to  his  own 
HoLMits  detriment.  In  Edgington  v.  Fitzmaurica  (1)  Boiveii  L.J.  said : — 
Jones.  "  ^^^'  lastly,  when  you  have  proved  that  the  statement  was  false, 
you  must  further  show  that  the  plaintiff  has  acted  upon  it  and  has 
sustained  damage  by  so  doing :  you  must  show  that  the  statement 
was  either  the  sole  cause  of  the  plaintiff's  act,  or  materially  con- 
tributed to  his  so  acting."  He  referred  to  Clarke  v.  Dickson  (2)  as 
the  case  where  that  rule  was  laid  down,  in  the  words  which  I 
quoted  during  argument,  that  you  have  to  show  that  real  damage 
was  caused  by  acting  upon  the  fraudulent  statement  or  repre- 
sentation. And  in  the  case  Hyde  v.  Brdmer  (3),  Bovili  C.J.  puts 
the  rule  thus : — "  Although,  since  the  case  of  Pasley  v.  Freeman 
(4)  the  law  has  been  that  tlie  defendant's  advantage  is  not  a 
necessary  ingredient  in  an  action,  there  must  be  proof  of  loss  on 
the  plaintiffs  part.  Lord  Kenyan  C.J.  in  his  judgment  in  that 
case,  cites  Groke  J.  '  fraud  without  damage,  or  damage  without 
fraud,  gives  no  cause  of  action ;  but  where  these  two  do  occur, 
then  an  action  lieth.'  There  must  be  dairnnuva  et  injuria ;  and 
it  seems  to  me  that  an  action  cannot  lie  at  all  without  loss  to  the 
plaintiffs.  In  all  cases  of  this  kind  the  rule  of  pleading  and  of 
law  is  that  the  plaintiff  must  show  in  the  declaration,  and  prove 
at  the  trial,  that  the  representation  of  the  defendant  was  false  to 
his  knowledge,  that  it  was  made  under  circumstances  on  which 
the  plaintiff  might  reasonably  act,  tliat  the  plaintiff  acted  in  con- 
sequence of  the  defendant's  false  representation,  and  lastly  that 
the  plaintiff  has  suffered  actual  loss." 

Now,  how  have  the  plaintiffs  attempted  to  satisfy  that  last 
condition  here  ?  They  say : — "  We  bought  the  station  with  stock 
and  improvements  for  £15,000,  and  we  were  deceived  by  a  state- 
ment that  a  certain  number  of  the  cattle  were  of  certain  ages, 
and  if  those  cattle  had  been  of  that  number  and  of  those  ages  we 
would  have  been  so  much  to  the  good ;  the  property  would  have 
been  worth  £2,700  more  to  us  than  it  actually  was."  I  put  this 
to  counsel.  Suppose,  apart  from  warranty,  the  declaration  had 
said  that  the  defendants  had  fraudulently  made  a  representation 

(1)  29  Ch.  D.,  459,  at  p.  482.  (.3)  18  L.T.N.S.,  293,  at  p.  295. 

(2)  6  C.B.  (N.S.),  453.  •  (4)  2  Sm.  L.C.,  68. 
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as  to  the  number  of  cattle  on  a  certain  property  and  thereby   H.  C.  of  a. 
induced  the  plaintiflfe  to  buy  the  property  for  £10,000  whereas        *®^^* 
the  property  was  worth  £20,000,  but  if  the  representation  had      holhks 
been  true  the  property  would  have  been  worth  £30,000,  could  the      j  ^• 

plaintiffs  succeed  ?    Counsel  said.  Yes.    That  is  quite  foreign  to       

my  notions  as  to  the  nature  of  an  action  for  deceit.  It  was  ''^ 
attempted  by  the  plaintiffs  alternatively  to  show  that  there  was 
evidence  of  the  value  of  the  property  as  a  whole;  that  you 
take  the  contract  and  there  you  find  a  price  fixed  by  the  parties, 
and,  assuming  that  to  be  a  fair  price  for  the  property,  you  are 
then  at  liberty  to  say  that  if  the  representation  had  been  true  it 
would  have  been  worth  much  more.  But  the  fallacy  of  that 
is  obvious.  If  you  look  for  the  price  in  the  contract  you  look 
for  the  property  in  the  contract,  and  the  property  in  the 
contract  does  not  include  the  property  which  is  now  being 
sued  upon.  Therefore,  if  you  say  that  the  property  in  the  con- 
tract is  sold  at  a  fair  price,  that  ends  the  matter.  But  if  you 
wish  to  prove  that  the  property  in  the  contract  was  worth 
much  less  than  the  price  paid,  then  to  establish  the  damages  sus- 
tained you  must  bring  evidence  to  that  effect.  Therefore,  it 
is  perfectly  consistent  with  the  evidence  given  by  the  plaintiffs 
that  they  have  suffered  no  loss,  or  even  that  they  have  made  a 
good  bargain.  If  they  have,  then  they  have  not  altered  their 
position  for  the  worse,  and  consequently  have  failed  to  maintain 
the  three  essentials  in  an  action  of  deceit,  namely,  loss  occasioned 
by  action  which  they  were  induced  to  take  by  reason  of  the 
defendants*  fraud. 

With  regard  to  the  question  of  evidence  I  agree  with  what  has 
been  already  said.  It  seems  to  me  that  the  section  in  ques- 
tion was  intended  to  regulate  the  rule  of  law  which  enables  a 
party,  not  to  bring  what  I  may  call  original  evidence  in  support 
of  his  case,  but  evidence  breaking  down  and  discrediting  a  wit- 
ness called  by  his  opponent.  It  would  be  a  singular  thing  if  this 
class  of  evidence  could  be  given  by  the  defendant  to  contradict  a 
witness  of  the  plaintiff  on  the  first  part  of  the  plaintiffs'  case,  and 
should  not  be  open  to  him  when  the  plaintiff  calls  a  witness  to 
rebut  the  case  made  by  the  defendant.  The  object  of  such 
evidence  is,  not  to  support  the  party's  case,  but  to  break  down  or 
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H.  G.  OF  A.  discredit  a  witness  who  has  given  evidence  on  the  other  side. 

^'        The  witness  may  be  asked  whether  he  did  not  previously  make  a 

HouiKs     statement  contrary  to  the  testimony  which  he  is  then  giving. 

JoNM  ^^  ^^'^^  *^**  ^®  *^  ^^^^  ^  would  not  be  regarded  as  evidence 
for  the  other  side  on  the  issues  in  the  case,  but  as  tending  to 
break  down  the  evidence  of  the  side  calling  the  witness  so  far 
as  it  depended  upon  the  credibility  of  the  witness.  He  may  be 
asked  whether  he  had  received  a  bribe  to  give  evidence.  If  he 
had,  that  would  simply  break  down  his  evidence ;  or  he  may  be 
asked  whether  he  had  not  been  convicted  of  some  offence.  These 
are  some  of  the  recognized  means  of  discrediting  a  witnesa  But 
a  proper  foundation  has  to  be  laid  for  the  contradiction  by  a 
proper  cross-examination.  A  strong  case  showing  that  is  Hem- 
iniTig  V.  Maddick  (1).  There  a  witness  had  made  an  affidavit  on 
behalf  of  the  plaintiff,  and  it  was  sought  to  put  in  a  statement  in 
writing  made  by  the  witness  to  the  defendant's  solicitor  which 
was  alleged  to  be  inconsistent  with  the  affidavit  It  was  held 
that  the  only  purpose  for  which  such  a  document  could  be  used 
was  to  discredit  the  witness  who  made  it,  and  that,  if  it  were  used 
for  that  purpose,  the  witness  ought  to  have  been  cross-examined, 
and  then  the  document  might  have  been  put  in  his  hand  and  he 
might  have  been  cross-examined  upon  it.  It  seems  to  me  that 
that  being  the  law  the  evidence  may  be  used  at  any  stage  of  the 
case. 

For  these  reasons  I  agree  with  the  judgment  proposed  by  the 
Chief  Justice. 

Appeal  (Mowed  toith  costs.  Verdict  for  the 
plaintiffs  on  ike  first  count  set  aside, 
and  verdict  entered  for  the  defendants. 

Solicitors,  for  the  appellants,  J.  A.  Busby  by  Cdqukoun  & 
Bassett 
Solicitors,  for  the  respondents,  Minter^  Simpson  cfe  Co. 

a  A.  w. 

(1)  L.R.  7  Ch.,  396. 
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A  defendant  cannofc  tender  evidence  in  contradiction  until  the   H.  C.  of  A 
plaintiffs  evidence  has  been  given,  and  if  that  evidence  is  given       ^__^ 
for  the  first  time  in  reply,  the  defendant  cannot  tender  the      Holmjes 
evidence  in  contradiction  earlier.    The  Statute,  in  effect,  puts 
evidence  of  that  sort  on  the  same  footing  as  any  other  evidence 
to  contradict,  and  if  the  evidence  sought  to  be  contradicted  is  first 
given  by  the  plaintiff  in  reply,  the  defendant  is  entitled  to  answer 
it  on  the  ground  that  it  is  new  matter.     I  express  that  opinion 
because  it  is  a  point  of  the  general  interest,  and  because  the 
learned  Chief  Justice  appears  to  have  taken  the  opposite  view. 
In  the  present  case,  however,  I  do  not  think  that  the  proper 
foundation  was  laid  in  cross-examination  for  the  admission  of  the 
evidence. 

For  the  reasons  I  have  given  I  think  that  the  appeal  should  be 
allowed  and  that  a  verdict  should  be  entered  for  the  defendants 
on  the  first  count. 


O'Connor  J.  I  am  of  the  same  opinion  and  have  very  little 
to  add  on  the  facts,  but  I  wish  to  make  some  observations  on  the 
two  grounds  of  law  upon  which  the  appellants  relied.  Their 
application  was  to  have  the  verdict  for  the  plaintiffs  on  the  first 
count  set  aside  and  judgment  entered  for  them.  To  succeed  in 
that  they  must  satisfy  the  Court  that  there  was  no  evidence  on 
which  as  a  matter  of  law  the  jury  could  have  found  for  the 
plaintiffs  upon  the  first  count.  In  other  words,  they  must  show 
that  there  were  no  facts  in  evidence  from  which  the  jury  could 
reasonably  draw  the  inference  that  must  be  drawn  before  the 
plaintiffs  can  succeed.  Now,  there  is  only  one  representation 
which  is  in  question  here.  The  facts  and  the  course  the  case  has 
taken  have  made  the  other  representations  immaterial.  The  one 
material  representation  is  that  there  were  on  the  station  1,337 
eattle  of  the  number  3  brand  and  older.  I  take  it  that  the 
reference  to  number  3  means  this : — The  cattle  calved  in  that 
year  were  branded  as  of  that  year,  and  therefore  the  representa- 
tion as  to  the  number  of  the  brand  contains  a  representation  as 
to  the  age.  I  think  it  may  be  assumed,  when  dealing  with  the 
case  from  the  point  of  view  which  I  am  now  putting,  there  was 
evidence  for  the  jury  that  the  statement  made  by  Trebeck,  and 
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COLLKCTOK 
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Pf.r  Griffith  C.J.  and  Barton  J. — Where  goods,  described  as~  being  for  cer- 
tain named  purposes,  are  made  liable  to  Customs  duty,  there  moat  be 
apparent  in  the  goods  themielves,  to  those  who  know  their  character,  a 
quality  which  shows  them  to  be  specially  fit  for  the  particular  poipoaes 
specified  rather  than  for  any  other.     The  word  *'  used  "  cannot  be  interpolated. 

Judgment  of  Hodgts  J.  affirmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  in  the  Supreme  Court  of  Victoria  by 
Chandler  &  Co.  against  the  Collector  of  Customs,  by  which  the 
plaintiffs  claimed  £3  5s.  8d.  from  the  defendant,  being  the  differ- 
ence  between  £3  1 5s.  4d.,  the  sum  demanded  by  the  defendant  as 
customs  duty  on  certain  pictures,  and  deposited  by  the  plaintiffs 
with  the  defendant  in  accordance  with  sec.  167  of  the  Curtains 
Act  1901  and  the  regulations  thereunder,  and  9s.  8d.,  the  sum 
which  the  plaintiffs  admitted  was  the  proper  duty  on  the  pictures. 

The  following  questions  were  directed  to  be  tried  between  the 
plaintiff's  and  the  defendant,  viz. : — 

"  (a)  Whether  or  not  the  goods  referred  to  in  the  endorsement 
on  the  writ  herein,  or  any  and  which  of  them,  are  '  pictures  (not 
being  advertising)  viz.,  autotypes,  chromographs,  engravings, 
etchings,  oleographs,  oil  paintings,  photographs,  photogravures, 
and  water  colours'  within  the  me€Uiing  of  the  Customs  Tariff 
1902. 

"  (b)  Or  whether  or  not  the  said  goods,  or  any  and  which  of 
them,  are  '  Paper  viz,  manufactures  of,  unframed,  for  advertising 
purposes,  including  price  lists,  catalogues,  and  all  printed  or 
lithographed  matter  for  such  purposes  *  within  the  meaning  of 
the  Customs  Tariff  1902. 

"  (c)  Or  whether  or  not  the  said  goods,  or  any  and  which  of 
them,  are   'Stationery,  manufactured,  viz.   advertisements  and 

pictures,  framed,  for  advertising  purposes; calendars 

and  almanacs,  n.e.i. ; cards  and  booklets, .     .     .    ,     . 

manufactures  of  paper  n.e.i.,'  within  the  meaning  of  the  CusUyms 
Tariff  I902r 

At  the  trial  of  the  issues  before  Hodges  J.  evidence  was  given 
that  the  pictures  in  question  were  all  printed  by  some  mechanical 
process  upon  paper,  some  of  them  being  chromographs  or  chromo- 
lithographs, and  others  photogravures.     One  witness  said  that 
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they  were  known  in  the  trade  as  "  pictures  unframed."     Another   ^-  C-  ^'  ^' 
witness  said  "  we  call  them  advertising  pictures,"  but  afterwards       >^^ 
admitted  that  they  were  called  by  all  sorts  of  names.     Evidence    Chandler 
was  also  given  that  the  chief  use  of  the  pictures  was  for  adver- 
tising when  an  advertisement  was  printed  upon  them. 

Bodges  J.  answered  questions  (a)  and  (c)  in  the  negative  and 
question  (b)  in  the  affirmative,  and  gave  judgment  for  the  defend- 
ant with  costs. 

From  this  decision  the  plaintiffs  now  appealed  to  the  High 
Court. 


&Co. 

V. 
COLLECTOK 

OF  Customs. 


Arthur,  for  the  appellants.  The  pictures  are  literally  within 
exemption  (/c).  The  meaning  of  "  pictures  (not  being  advertis- 
ing) "  is  pictures  which  are  not  advertising  pictures,  that  is,  at 
the  time  they  are  imported.  There  is  no  evidence  that  the  words 
"  advertising  pictures  "  have  a  commercial  meaning,  and  therefore 
the  ordinary  meaning  of  the  words  must  be  taken :  MarkeU  v. 
Wollaaton  (1).  Apart  from  the  exemption,  these  pictures  would 
not  be  within  Item  122.  They  are  not  manufactures  of  paper: 
MarkeU  v.  Wollaaton  (1).  The  only  pictures  which  are  dutiable 
are  framed  pictures  for  advei-tising  purposes  under  Item  123.* 
The  change  of  language  from  "for  advertising  purposes"  in 
Items  122  and  123  to  "  not  being  advertising  "  shows  that  some 
change  of  meaning  was  intended :  Hardcdstle  oil  Statutory  Law, 
4th  ed.,  p.  133 ;  Casement  v.  Fulton  (2) ;  jB.  v.  Buttle  (3).  Even 
if  "  not  being  advertising  "  means  "  not  for  advertising  purposes," 
these  pictures  cannot  be  said  to  be  for  advertising  purposes.  The 
liability  of  an  article  to  duty  is  not  to  be  determined  by  the 
ultimate  use :  Clay  v.  Magone  (4). 

[Isaacs  J. — The  designation  of  an  article  of  commerce  by 
merchants  and  importers,  when  clearly  established,  determines  the 
construction  of  a  revenue  law  when  that  article  is  mentioned  : 
Arthur's  Executors  v.  Butterjield  (5).] 

A  commercial  designation  must  be  the  result  of  established 


*  Item  123.  "  Stationery,  manufac- 
tured, viz  : — Advertisements  and  pic- 
tures, framed,  for  advertising  purposes, 
.     .     .     ad  vol.  25%," 

(I)  4C.L.R.,  141. 

VOL.    IV. 


(2)  6  Moo.  P.C.C,  130. 

(3)  L.R.  IC.C.R.,248. 

(4)  40  Fed.  Rep.,  230. 

(5)  125  U.S..  70,  at  p.  75. 
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H.  G.  ow  A.  usage,  and  must  be  definite,   onif orm  and  general :  Bonn   v. 

^__^       Magone  (1);  Maddock  v.  Magone  (2).    It  cannot  be  made  out  by 

Chandlbb    the  evidence  of  one  dealer :  Berbecker  v.  Bobertao7i  (3) ;  WoUas-- 

*^*       ^^^  ^^  f^^'^'^^^^^'i^^  ^^1  P-  112 ;  Erhardt  v.  Ballin  (4)l 
Ck>LLBCTOB       [Isaacs  J. — The  commercial  desifiiiation  is  the  first  and  moet 

OP  Customs.   .  ,  , 

important  thing  to  determine :  Robertson  v.  Salovuni  (5).] 

If  there  is  any  doubt,  the  matter  should  be  resolved  in  favour  of 
the  importer,  as  duties  are  never  imposed  on  citizens  upon  vague 
or  doubtful  interpretations :  Hartranft  v.  Weignuinn  (6) ; 
American  Net  and  Tvnne  Co.  v.  WorthiTigton  (7);  SardoaMe 
on  Statutory  Law,  4th  ed.,  p.  109;  Partington  v.  Attorney - 
General  (8) ;  Lord  Advocate  v.  Meming  (9). 

[Isaacs  J.  referred  to  Benziger  v.  United  States  (lOX] 


Starke,  for  the  respondent.  Where  articles  are  described  as 
being  for  particular  purposes  that  means  that  they  are  used  for 
those  particular  purposes,  and  the  ordinary  or  predominant  use  to 
which  the  articles  are  put  determines  their  classification :  Meyer 
V.  Cadiualader  (11)  ;  Meyer  v.  United  States{12),  Apart  from  the 
exemption,  these  pictures  would  be  within  Item  122  (a),  for  they 
are  printed  matter  for  advertising  purposes,  otherwise  they  would 
fall  within  Item  123  as  being  '*  manufactures  of  paper,  n.e.i.," 
and  would  be  liable  to  25%  ad  vaZorem  duty.  In  ±he  exemption 
the  words  "  not  being  advertising  "  mean  "  not  for  advertising 
purposes,"  corresponding  with  "  for  advertising  purposes,"  in 
Item  122.  There  are  no  special  conditions  of  construction  for 
revenue  Acts :  Attorney-General  v.  Carlton  Bank  (13). 

[Isaacs  J. — The  burden  of  proof  is  upon  the  plaintiff  in  these 
cases :  Arthur  v.  Unkart  (14).] 

Arthur  in  reply.  The  appellants  proved  their  case  when  they 
brought  themselves  within  the  plain  meaning  of  the  words  of  the 
exemption. 


(1)  159  U.S.,  417. 

(2)  152  U.S.,  368. 

(3)  152  U.S.,  373. 

(4)  55  Fed.  Rep.,  068. 

(5)  130  U.S.,  412. 

(6)  121  U.S.,  609,  at  p.  616. 

(7)  141  U.S.,  468. 


Cur.  adv.  vult. 

(8)  L.K.  4  H.L.,  100,  at  p.  122. 

(9)  (1897)  A.C.,  145. 

(10)  192  U.S.,  38. 

(11)  89  Fed.  Rep.,  963. 

(12)  124  Fed.  Rep.,  293. 

(13)  (1899)  2Q.B.,  158,  at  p.  164. 

(14)  96  U.S.,  118. 
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The  case  was  subsequently  directed  to  be  re-argued  before  the  H.  0.  of  A. 

Full  Bench.  ^ 

.     ,         -      ,,              Hi  Chandlie 

Arthur,  for  the  appellants.  &  Co. 

Starke,  for  the  respondent.  o?^S. 


The   following  additional    authorities    were    referred    to : —    September «. 
Arnold    v.    United  States  (1) ;    SaltonataU  v.    Wiebuach  (2) ; 
Armytage  v.  Wilkinson  (3) ;  Attorney-Qeneral  v.  Selhoi^ne,  Earl 
of  (4) ;  Heward  v.  Tlie  King  (5)  \  Idagone  v.  Wiederer  (6). 

Cu?\  adv.  vitft. 

The  following  judgments  were  read : —  September  27. 

Griffith  C.J.  This  is  an  action  brought  by  the  plaintiffs  to 
recover  from  the  defendant  a  sum  of  money  demanded  upon  the 
importation  of  certain  pictures,  and  paid  under  protest.  The 
question  arises  upon  the  construction  of  Division  XIII.  of  the 
Customs  Tariff,  which  is  headed  "  Paper  and  Stationery,"  and 
contains  two  Items,  122  and  123,  and  several  exemptions,  of 
which  that  marked  (/c)  is  the  only  one  material  for  the  present 
purpose.  Item  122  is  "  Paper,  videlicet — "  then  follow  several 
sub-paragraphs  describing  different  things  which  are  collectively 
called  "Paper";  and  most  of  which  are  paper  in  its  ordinary 
acceptation,  as  distinguished  from  things  made  of  paper.  The 
first  paragraph  (a)  is  "  manufactures  of,  unf ramed,  for  advertising 
purposes,  including  price  lists,  catalogues,  and  all  printed  or 
lithographed  matter  for  such  purposes,"  on  which  the  duty  is  at 
the  rate  of  3d.  per  lb. 

Item  123  is  "  Stationery,  Manufactured,  videlicet — "  then 
follows  an  enumeration  of  a  great  number  of  things  which  are 
regarded  as  manufactured  stationery,  including  inkstands.  The 
first  things  enumerated  are  "Advertisements  and  Pictures,  framed 
for  advertising  purposes."  Later  on  we  find  "  Manufactures  of 
Paper  n.e.i."  The  duty  on  all  the  goods  enumerated  in  this  item 
is  26%  ad  vcdorem.  Exemption  (k)  is  as  follows : — "  (k)  Pictures 
(not  being  advertising)  viz.,  autotypes,  chromographs,  engrav- 

(!)  147  U.S.,  494.  (4)  (1902)  I  K.B.,  3S8,  at  p.  396. 

(2)  156  U.S.,  601.  (5)  3  C.L.R.,  117. 

(3)  3  App.  Cas.,  355.  (6)  159  U.S.,  555. 
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H.  C.  OF  A.  ings,   etchings,   oleographs,  oil   paintings,   photographs,    photo- 

190/.        gi^avures,  and  water  colours," 
Chandler        I  think  it  is  plain  that  the  Tariff  was  intended  to  include  all 

*  Co.        kinds  of  articles  made  of  paper  not  mentioned  in  the  exemptions. 

Collector   It  follows  that  pictures  painted  or  printed  on  paper  are  dutiable 
or  CrsTOMs.        ,  •  ^    _ 
unless  expressly  exempted. 

It  is  common  ground  that  the  goods  with  respect  to  which  the 
question  arises  are  pictures  and  that  the  material  of  which  they 
are  made  is  paper.  They  are  of  two  kinds,  one  being  chromo- 
lithographs, which,  it  is  admitted,  fall  within  the  term  "  chromo- 
graphs  "  in  exemption  (k),  and  which  are  not  mounted,  and  contain 
no  printing  upon  them  except  the  name  of  the  publisher.  One  of 
them  is  a  pretty  picture  representing  two  young  people  in  a 
canoe.  The  other  kind  consists  of  black  and  white  work  mounted 
on  cardboard  with  a  wide  margin.     They  are  all  unframed. 

It  appears  that  pictures  of  both  kinds  are  often  used  for  adver- 
tising purposes,  that  is  to  say,  some  advertisement  is  printed  upon 
the  face  of  the  picture  itself  or  on  the  mount,  and  there  is  evidence 
that  they  are  more  largely  used  for  this  purpose  than  for  merely 
decorative  purposes.  The  Collector  contends  that  imder  these 
circumstances  they  fall  within  Item  122,  as  being  "  unframed 
manufactures  of  paper  for  advertising  purposes,"  and  do  not  fall 
within  exemption  (k)  as  "  Pictures  (not  being  advertising)," 
because,  he  says,  the  words  "  not  being  advertising "  mean  the 
same  as  "  not  being  for  advertising  purposes."  If  they  do  not  fall 
within  the  exemption,  it  is  to  the  appellants'  interest  to  contend 
that  they  fall  within  Item  122,  as  was  held  by  Hodges  J.  For 
tliey  would  otherwise  fall  within  the  words  "  manufactures  of 
paper  n.e.i."  in  Item  123,  on  which  a  higher  rate  of  duty  is 
imposed. 

In  my  opinion,  this  case  turns  upon  the  meaning  of  the  words 
''  not  being  advertising  "  in  exemption  (k).  In  a  tariff  one  does 
not  expect  the  same  verbal  precision  that  is  looked  for  in  an 
enacting  clause  of  a  Statute.  Regard  must,  however,  be  paid  to 
ordinary  rules  of  construction.  Now  a  change  in  language  pHmd 
fctcie  indicates  an  intention  to  say  something  different.  It  may 
be  evident  from  the  context  that  there  was  no  such  intention,  but 
the  prima  facie  inference  is  as  I  have  said.     I  will  assume  for 
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the  present  that  the  pictures  in  question  are  manufactures  of  ^-  C*  ^'  ^' 

paper  for  advertising  purposes.      Are  they  then  pictures  "  not 

being  advertising  ?"     The  ordinary  meaning  of  these  words  is  chandler 

either  "  which  do  not  advertise  "  or  "  which  are  not  advertising       ^  ^^' 

pictures."  If  the  former  meaning:  is  assig^ned  to  them,  the  pictures  Collector 
f  .  -  .  .  .OF  Customs. 
m  question  fall  within  the  exception,  for  they  do  not  advertise.       

If  the  latter,  I  think  that  the  term  "  advertising  picture  "  means    ®"*^**  ^•^• 

in  ordinary  English  a  picture  which  advertises  some  person  or 

some  thing.     These  pictures  do  neither.     I  will  deal  later  with 

the  suggestion  that  the  term  "  advertising  pictures  "  may  have  a 

recognized  sense  in  commerce  different  from  its  ordinary  meaning. 

This  being  the  prima  facie  meaning  of  the  words,  why  should 
they  be  regarded  as  synonymous  with  "  for  adveiiiising  purposes  ?" 
It  is  said  that  unless  they  are  so  read  the  exception  is  of  a  thing 
specifically  enumerated  as  taxable,  because  a  picture  which  adver- 
tises is  an  advertisement,  and  advertisements  are  specifically  ' 
mentioned  in  Item  123.  This  argument  is  based  upon  the  com- 
mon fallacy  involved  in  using  a  word  ("  advertisement ")  in  two 
senses.  It  is  obvious  that,  although  the  word  "  advertisement " 
is  capable  of  including  such  things,  it  is  not  used  in  Item  123  in 
that  sense,  but  in  a  sense  which  treats  them  as  something  difierent 
from  the  things  denoted  by  the  following  words,  "  Pictures 
(framed)  for  advertising  purposes." 

I  cannot  find  any  sure  ground  for  departing  from  the  ordinary 
Elnglish  meaning  of  the  words,  or  for  holding  the  two  phrases,  to 
be  synonymous.  I  think,  therefore,  that  the  pictures  in  question 
are  prirnd  facie  within  the  exemption,  and  that  there  is  nothing 
in  the  context  to  take  them  out  of  it.  We  have  nothing  to  guide  * 
us  as  to  the  intention  of  the  legislature  beyond  their  language, 
which  to  my  mind  expresses  that  pictures  made  of  paper  which 
do  not  advertise  shall  be  admitted  free  of  duty. 

If,  however,  the  words  are  synonymous  with  "  for  advertising 
purposes,"  I  am  unable  to  see  my  way  to  the  conclusion  that  the 
pictures  in  question  fall  within  the  definition.  The  words  "  for 
advertising  purposes  "  do  not  relate  to  the  intention  or  state  of 
mind  of  the  importer.  Such  words  are  words  of  differentiation, 
denoting  some  quality  apparent  in  the  article  itself  to  persons 
who  know  its  character,  and  which  shows  that  it  is  specially  fit 
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H.  0.  OF  A.  for  the  particular  purpose  specified  rather  than  for  any  other. 
Item  72  of  the  Tariff,  which  comprises  "  Blowers  for  smelting- 

Chandler    furnaces,"  Item  83,  which  comprises  "  solid  or  viscous  compounds 
k  Co.       f^^,  ixibricating,"  Item  111,  which  comprises  **  wood  cut  into  shape 

CoLLKcrroR   and  dressed  or  partly  dressed  for  making  boxes,"  Item  121,  which 

orC^oMs.  ^^p^^^  "Greenhide  for  belting  purposes,"  and  Item  126d. 
"  Omnibuses  and  Coaches  for  carrying  mails  or  passengers/'  all 
afford  instances  of  articles  which  have  some  quality  apparent  in 
themselves  and  showing  them  to  be  specially  fit  for  the  purpose 
indicated  rather  than  for  any  other,  although  they  can  be  used 
for  some  other  purpose. 

There  is  nothing  apparent  on  the  face  of  these  pictures  to  show 
that  they  are  specially  fit  for  advertising  rather  than  for  decor- 
ative purposes,  except  the  fact  that,  being  made  of  paper,  they 
can  readily  receive  the  imprint  of  an  advertisement.  But  so  could 
a  picture  painted  or  engraved  on  any  other  material.  I  do  not 
think  that  the  probable  use  to  which  they  will  be  put  constitutes 
such  a  differentiation  as  to  bring  these  articles  within  the  tariff. 
Suppose  that  the  pretty  picture  I  have  mentiqned  had  been  framed 
by  an  admirer  of  it,  and  had  been  imported  with  his  other  fur- 
niture, it  would,  according  to  the  respondent's  contention,  be  liable 
to  duty,  because  it  might,  although  it  almost  certainly  would  not, 
be  used  for  advertising  purposes.  I  do  not  think  that  the  word 
"  used  "  can  be  interpolated,  as  suggested  by  Mr.  Starke, 

It  was  further  contended  that  the  pictures  are  "  advertising 
pictures  "  in  a  commercial  sense.  It  is,  no  doubt,  competent  for 
the  Customs  authorities  to  prove  that  a  term  used  in  a  tariff  had, 
at  the  time  when  the  tariff  was  passed,  acquired  in  commerce  a 
definite,  general,  and  uniform  meaning,  different  from  the 
ordinary  English  meaning  of  the  word.  But  I  am  disposed  to 
think  that  this  nile  only  applies  to  terms  actually  used,  and  not 
to  terms  obtained  by  filling  up  elliptical  sentences.  Assuming 
that  this  difficulty  is  out  of  the  way,  I  do  not  think  that  the 
Collector  has  established  liis  contention. 

The  rule  followed  by  the  Supreme  Court  of  America  and  by 
this  Court  in  previous  cases  is  thus  laid  down  by  Waite  C.J.,  in 
the  case  of  Swan  v.  Arthur  (1) ; — ^"  While  tariff  Acts  are  generally 

(1)  103  U.S.,  597,  at  p.  598. 
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to  be  construed  according  to  the  commercial  understanding  of  H-  C*  ®'  ^* 
the  terms  employed,  language  will  be  presumed  to  have  the  same       ^*^ 

meaning  in  commerce  that  it  has  in  ordinary  use,  unless  the  Chandler 

contrary  is  shown."  '  *^^- 

In  Maddock  v.  Magorie  (1),  Fuller  C.J.,  after  quoting  the  Collktpor 

OF  i^USTOMB. 

passage  just  cited,  said : — "  The  inquiry  was  whether,  in  a  com-       

mercial  sense,  the  articles  were  so  known,  trafficked  in,  and  used, 
under  the  denomination  of  '  toys,'  that  Congress,  in  the  use  of  the 
particular  word,  should  be  presumed  to  have  had  that  designation 
in  mind  as  covering  such  articles." 

It  is  moreover  quite  clear  that  no  such  question  was  raised  at 
the  trial.  Indeed,  such  a  contention  would  have  been  quite 
inconsistent  with  the  case  made  by  the  Collector,  which  was  that 
the  words  "  not  being  advertising  "  were  synonymous  with  "  not 
being  for  advertising  purposes,"  and  not  that  they  had  a  distinct 
meaning  from  those  words.  The  learned  Judge  was  not  asked 
to  give,  and  did  not  give,  any  finding  on  the  subject.  It  is  true 
that  a  witness  for  the  defendant  said  : — "  They  are  used  almost 
exclusively  for  advertising  purposes.  We  call  them  advertising 
pictures."  On  the  other  hand  the  plaintiff  said  : — "  In  the  trade 
they  are  known  as  '  pictures  unf ramed.'  I  do  import  what  are 
known  as  advertising  pictures."  He  then  produced  a  picture 
which  was  obviously  an  advertising  picture,  having  the  words 
"  Rowntree's  Elect  Cocoa  "  printed  upon  it  in  large  letters,  with 
other  references  to  cocoa  in  the  body  of  the  picture,  and  added  : 
— "  That  is  an  advertising  picture."  There  was  no  other  evidence 
on  the  subject.  To  use  the  words  of  Fuller  C.J.,  in  the  case  of 
Berbecker  v.  Robertson  (2),  decided  immediately  after  Maddock  v. 
Magone  (3) : — "  The  evidence  of  a  definite,  general,  and  uniform 
usage  was  so  slight,  if  any  at  all,  that  a  verdict  based  upon  it 
would  be  set  aside." 

In  my  opinion  the  appeal  should  be  allowed. 

Barton  J.  This  is  an  action  brought  by  the  appellants  against 
the  Collector  under  sec.  167  of  the  Customs  Act  1901.  A  dispute 
arose  as  to  whether  certain  pictures  imported  by  the  appellants 

(1)  152  U.S.,  368,  at  p.  371.  (2)  162  U.S.,  373,  at  p.  377. 

(3)  152  U.S.,  368. 
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deposited  the  amount  demanded,  obtained  their  goods,  and  now 

T 

Chandler    sue  for  the  recovery  of  the  sum  deposited,  less  a  small  sum  in 
^^'       respect  of  part  of  the  goods  which  it  is  admitted  were  liable  to 

Collector    duty,  and  with  which  we  are  not  concerned.     The  action   was 

OF  Customs.       ,  "^ 

tried  by  Hodges  J.  without  pleadings,  and  without  a  jury,  and 
that  learned  Judge  decided  that  the  pictures  were  dutiable. 
Hence  this  appeal. 

In  the  CtLstoins  Tariff  1902  there  are  under  Division  XIII. 
"  Paper  and  Stationery,"  two  items  of  taxation  and  a  "  special 
exemption  "  relating  to  "  pictures  "  of  some  kinds,  and  the  Collec- 
tor's endeavour  is  to  bring  the  goods  within  one  or  other  of  these 
taxing  items,  while  the  appellants  contend  that  the  articles  are 
"  not  included  among  dutiable  goods  '*  and  are  therefore  duty-free, 
(see  opening  words  of  Tariff  Schedule)  or  that  at  any  rate  they 
are  free  because  they  are  within  the  special  exemption  alluded 
to. 

The  Chief  Justice  has  set  out  the  items,  122  and  123,  and  also 
the  special  exemption,  and  ha^  described  the  goods  the  subject  of 
the  dispute. 

Tariff  schedules  are  often  very  awkward  in  their  phraseolc^y, 
but  we  are  none  the  less  obliged  to  construe  them  by  the  rules 
which  govern  the  legal  interpretation  of  Statutes.  Their  clumsi- 
ness does  not  justify  us  in  abandoning  any  of  those  rules,  the 
wisdom  of  which  has  been  tested  under  every  kind  of  difficulty. 
The  chief  of  them  is  that  we  are  to  treat  Parliament  in  good 
faith,  as  saying  what  it  means  and  as  meaning  what  it  says.  If 
in  so  treating  it  I  find  that  it  has  said  something  which  does  not 
commend  itself  to  me  as  quite  reasonable,  I,  as  a  judicial  inter- 
preter, am  to  remember  that  the  legislature  is  the  real  judge  of 
what  is  reasonable.  My  duty  of  interpretation  does  not  extend 
to  correction,  and  I  am  not  to  mould  the  words  or  to  torture  their 
meaning  so  that  they  may  consort  with  my  notions  of  right  and 
reason.  On  the  other  hand,  if  the  words  are  ambiguous  there  are 
at  least  two  constructions  to  choose  from,  and  I  may  a^ccept  that 
one  which  appears  the  most  reasonable. 

The  articles  in  question  are  visibly  made  of  paper,  are  admit- 
tedly pictures,  and  come  under  the  various  descriptions  of  chromo- 
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^aphs  and  photogravures.     Some  were  worth  6d.  each,  some  only   H-  ^-  ^'  ^* 
6d.  per  lb.     It  was  possible  to  print  advertisements  on  the  mounts  ^' 

or  margins  of  any  of  them,  but  in  that  respect  they  do  not  appear    chandlkr 
to  differ  from  any  kind  of  picture  with  a  cardboard  mount  or  ^^' 

made  of  paper  and  having  a  mar^fin.     If  for  that  reason  they  are    Collbctob 
•         ,         .  .  ,     ,  .OF  Customs. 

"  for  advertising  purposes, '  then  it  is  hard  to  imagine  any  inex- 
pensive picture  that  is  not  so,  and  the  purpose  will  be  proved 
simply  by  the  cheapness  of  the  picture,  as  one  that  will  not  be 
spoiled  by  having  words  printed  on  its  mount  or  margin.  If  one 
of  these  pictures  were  imported  with  a  frame  on  it,  I  do  not  see 
how  any  one  could  justly  call  it  a  "  picture,  framed  for  advertising 
purposes"  (Item  123),  nor  do  I  see  that  advertising  purposes, 
analogous  for  instance  to  those  of  a  price  list  or  a  catalogue,  could 
be  predicated  of  one  of  them  so  as  to  bring  it  within  Item  122  if 
imported  as  it  is  without  a  frame.  The  reasoning  of  such  cases 
as  Worthimgton  v.  Bobbins  (1)  shows  that  the  dutiable  classifica- 
tion of  an  imported  article  must  be  ascertained  by  an  examination 
of  the  article  itself,  in  the  condition  in  which  it  is  imported.  I 
cannot  agree  that  these  pictures  bear  marks  of  present  adaptation 
for  advertisement.  Until  they  go  through  some  further  process 
they  bear  no  such  marks  whatever. 

Still  it  does  not  follow  that  the  pictures  are  free  of  duty  as 
not  being  included  among  dutiable  goods — see  the  first  line  of 
the  Schedule.  They  may  be  "  manufactures  of  paper  n.e.i.,"  and 
I  think  would  be,  unless  specially  exempted.  This  brings  one  to 
the  question  whether  they  are  within  special  exemption  (k)  as 
"  Pictures  (not  being  advertising)."  Now,  as  I  can  see  no  reason 
for  reaiding  this  expression  otherwise  than  in  its  plain  English 
meaning,  I  rea.d  it  so.  Like  many  other  phrases,  it  is  not  the 
less  plain  for  being  elliptic.  The  ellipse  is,  to  my  mind,  obviously 
the  omission  of  a  needless  repetition  of  the  word  "pictures."  The 
phrase  is  as  intelligible  without  the  repetition,  as  if  it  stood  thus  : 
— "  Pictures,  not  being  advertising  pictures."  The  priniary 
meaning  of  an  advertising  picture  is  a  picture  that  advertises, 
unless  there  is  some  context  to  give  it  a  secondary  meaning ;  but 
we  must  beware  of  assuming  secondary  meanings  when,  as  here, 
we  lack  a  context  to  produce  that  effect.      The  words  of   the 

(1)  139  U.S.,  337. 
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H.  C.  OF  A.  exemption  following  the  word  "  advertising  "  cannot  any  of  them 

*  be  accused  of  having  such  an  effect.     Then  do  these  pictures 
Chandler    advertise,  that  is  to  say  in  their  present  form  and  condition,  for 

*  ^^'       it  is  thus  that  they  are  to  be  judged  ?     In  construing  the  exemp- 

CoLUBCTOR   tion,  we  are  not  at  first  concerned  with  the  words  "  for  advertisiiig 
OF  Customs. 

purposes  "  used  not  there  but  in  the  two  taxing  items.    To  apply 

again,  by  a  slight  paraphrase,  the  reasoning  of  WoHhington  v. 
Robbins  (1)  which  to  me  is  cogent,  the  fact  that  such  pictures 
can  by  the  addition  of  odveriideTnenta  be  made  to  advertise,  has 
no  relation  to  the  condition  of  the  articles  as  imported,  but  relates 
only  to  what  the  importer  may  afterwards  do  with  them  by  the 
application  of  a  further  process  of  which  they  bear  no  mark,  nor 
even  a  hint,  as  yet.  I  come  then  to  the  conclusion,  taking  the 
exemption  by  itself,  that  it  applies  to  all  pictures  in  the  category 
stated,  which  as  imported  do  not  advertise,  and  as  these  pictures 
as  imported  do  not  advertise,  they  must  be  judged  by  their  con- 
dition when  imported,  and  are  within  the  exemption. 

Reverting  to  the  taxing  items  for  a  moment,  though  I  have 
expressed  the  opinion  that  the  goods  are  not  for  "  advertising 
purposes ''  within  their  meaning,  I  desire  to  point  out  that,  even 
if  I  were  wrong  there,  the  pictures  would  not  necessarily  become 
dutiable,  unless  Mr.  Starke  were  right  in  his  argument  that  the 
words  "  being  advertising  "  in  the  exemption  mean  the  same  thing 
as  "  for  advertising  purposes  "  in  the  two  itema  There  clearly 
the  respondent  plies  the  labouring  oar.  Parliament  has  used  the 
expression  "  for  advertising  purposes  "  in  both  the  taxing  items. 
In  the  exemption  it  uses  the  expression  "  not  being  advertising." 
If  the  one  expression  is  a  mere  negative  of  the  other  it  is  very 
strange  that  it  is  not  so  couched.  Nothing  was  easier  than  to 
exempt  "  Pictures  (not  for  advertising  purposes)."  Why  is  the 
other  expression  used,  different  as  it  is  in  foi*m  and  different  as  it 
apparently  is  in  meaning?  There  is  an  obvious  pHmA  facie 
difference  in  the  meaning  of  pictures  for  advertising  purposes 
(i.e.,  of  which  the  predominant  purpose  in  the  sense  of  use  is 
advertising) — even  if  that  meaning  were  not,  in  its  application, 
restricted  to  their  condition  as  and  when  imported — and  pictures 
which  are  not,  as  they  stand,  advertising  pictures.     That  differ- 

(1)  139  U.S.,  337. 
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ence  must  be  reconciled  by  the  respondent  in  order  to  sustain  his  W-  C.  op  A. 

claim,  and  he  has  not  succeeded  in  reconciling  it.     It  is  not  to  be 

supposed  that  Parliament,  in  using  these  different  phrases,  intended  chandlkr 

them  to  have  identical  meanings,  nor  do  they  bear  them  unless  *  ^®* 

there  is  that  in  the  context  which  establishes  that  intention,  so    CoLLKc?roB 

OF  Customs. 
as  to  bring   the  articles  within,  the  embrace  of  the  tax.     The       

respondent  Collector  has  not  in  argument  given  us  a  sound  reason 

to  believe  that  things  differentiated  in  description  are  in  fact  the 

same  thing,  and  the  clumsiness  of  tariff  phraseology  is  far  from 

being  a  reason  in  law  either  for  the  difference  which  appeal's  or 

for  the  identity  which  is  claimed. 

Something  was  made  at  the  bar  of  some  evidence  given  at  the 

trial  as  to  what  was  an  advertising  picture.     No  reason  was  given 

why  a  commercial  meaning  should  be  found  for  "  a  picture  that 

advertises."     But  letting  that  pass,  the  evidence  was  altogether 

too  shadowy  to  be  relied  on,  nor  did  it  even  appear  whether  the 

picture  of  which  the  witness  spoke  was  considered  an  advertising 

picture  by  people  other  than  his  own  firm.     On  the  whole  case  I 

am  of  opinion  that  the  imports  in  question  are  exempt  from  duty, 

and  that  the  appeal  ought  to  be  allowed. 

O'Connor  J.  This  was  an  action  brought  under  sec.  167  of 
the  Civstmna  Act  1901  to  determine  the  proper  duty  to  be  paid  on 
certain  goods  of  which  the  plaintiffs  were  the  importers.  The 
goods  consisted  of  two  lots  of  coloured  lithographs,  one  lot  valued 
for  duty  at  a  little  under  six  pence  a  pound,  the  other  at  six  pence 
each.  They  had  no  advertisements  upon  them,  but  it  appeared 
that  the  business  people  who  bought  them  for  advertising  pur- 
poses put  their  own  advertisements  on  them.  The  Collector 
of  Customs  claimed  that  the  goods  were  dutiable  under  Item  122 
of  the  tariff  as  "  manufactures  of  paper  imported  for  advertising 
purposes,"  or  as  "  lithographed  matter  for  such  purposes,"  or  in 
the  alternative  that  they  were  dutiable  under  Item  123  as 
"  manufactures  of  paper  n.e.i."  The  appellants  denied  that  the 
goods  were  dutiable  under  either  Item,  and  also  contended  that, 
if  they  were  within  the  general  words  of  either,  they  came 
within  the  express  language  of  the  special  exemption  as  "  pictures 
(not  being  advertising),"  and  were  thus  free  of  duty. 


OP  Customs. 


O'Ckmnor  J. 


1732  HIGH   COURT  [1907. 

H.  C.  OF  A.       tpj^g  learned  Judge  at  the  trial  found  that  the  goods  were 
^^       dutiable  under  Item  122  but  not  under  Item  123,  and,  further. 

Chandler    that  they  did  not  come  within  the  special  exemption  a.s  claimed 
^^'       by  the  appellants.     It  is,  I  think,  clear  that  the  finding  against 

CoLLECTOK  ^Y^Q  Collector  as  to  Item  123  cannot  be  disturbed.  The  sole  ques- 
tion  therefore  to  be  determined  is  whether  the  learned  Judge  was 
right  in  finding  that  the  goods  were  dutiable  under  Item  122, 
and  in  finding  that  they  did  not  come  within  the  special  exemption. 
The  evidence  showed  that  pictures  of  the  class  in  question 
were  sometimes  imported  with  advertisements  on  them.  It  was 
admitted  that,  if  such  pictures  were  not  within  the  exemption, 
they  would  be  taxable  under  Item  122  or  Item  123  according  as 
they  were  unf ramed  or  framed.  It  was  proved  that  the  larger  pro- 
portion were  imported  without  any  advertisement  on  them,  and 
that  the  business  people  to  whom  they  were  sold  by  the  impoi-ters 
put  their  own  advertisements  on  them,  and,  although  it  appeared 
that  goods  of  that  class  were  sometimes  used  as  works  of  art  and 
ornament,  there  was  abundant  evidence  that  the  principal  or 
dominant  use  was  for  advertising  purposes.  A  long  line  of  cases 
in  America,  following  Meyer  v.  Cadwalader  (1),  have  laid  down 
the  law  that  it  is  the  principal  or  predominant  use  which  deter- 
mines the  classification  where  goods  are  made  dutiable  as  being 
"  used  for  "  some  particular  purpose.  In  my  opinion,  therefore, 
there  wfiCs  abundant  evidence  to  justify  the  finding  of  the  learned 
Judge  that  the  goods  were  "  for  advertising  purposes  *'  within  the 
meaning  of  Item  122. 

The  appellants'  first  objection  was  that  the  goods  were  not 
dutiable  at  all,  the  argument  being  that  pictures  were  not  men- 
tioned in  Item  122  but  were  specifically  dealt  with  in  Item 
123,  and  that,  taking  122  and  123  together,  it  was  the  evident 
intention  of  the  legislature  to  tax  pictures  for  advertising  pur- 
poses only  when  they  were  framed. 

The  material  words  of  Item  122  are  as  follows : — "  Paper  viz., 
"  Manufactures  of,  unframed,  for  advertising  purposes,  .  .  ., 
all  printed  or  lithographed  matter  for  such  purposes."  These 
pictures  were  all  mechanical  reproductions  printed  on  paper  or 
cardboard,  and  certainly  came  within  the  description  of  "  printed 

(1)  89  Fed.  Rep.,  963. 
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or   lithographed   matter."     AHhnr  v.   Mailer  (1),   is   a   direct  H.  C.  ofA. 
authority   on   the  point,  if  authority  were  needed.     They  are        ^^^' 

dutiable  therefore  under  that  Item  unless  "  pictures  "  have  been  Chandlkr 
specifically  dealt  with  in  Item  123  in  such  a  way  as  to  show  that       *  ^^' 

it  was  not  intended  to  include  them  in  the  general  words  of  Item  Collkctor 

OK  C'lTSTOMS 

122.     But  Item  123  deals  only  with  "framed  pictures,"  not  with       

pictures  generally,  and  it  imposes  a  duty  of  25%  ad  valoreon  as  ^'^^""**'  '^• 
against  the  duty  of  three  pence  per  pound  payable  under  Item 
1 22,  thus  following  the  principle  adopted  in  many  cases  through- 
out the  tariff  of  increasing  the  duty  in  proportion  to  the  labour 
expended  on  the  article  before  its  importation.  Item  123  specifi- 
cally mentions  framed  pictures,  not  for  the  purpose  of  indicating 
that  they  are  the  only  pictures  to  be  taxed,  but  for  the  purpose 
of  imposing  on  them  a  higher  and  a  different  kind  of  duty  from 
that  imposed  on  pictures  of  the  same  class  unframed,  a  special 
duty  based  on  the  value  of  the  picture  and  the  frame.  I  have  no 
doubt,  therefore,  that  the  pictures  in  question  are  taxable  as 
manufactures  of  paper  under  Item  122,  unless  they  come  within 
the  special  exemption.  That  brings  me  to  the  real  difficulty  of 
the  case,  the  proper  interpretation  of  the  exemption,  which  is  as 
follows : — 

"  (/c)  Pictures  (not  being  advertising),  viz. : — 

autotypes,  chromographs,  engravings  etchings,  oleographs, 
oil  paintings,  photographs,  photogi-avures,  and  water 
colours." 

In  interpreting  any  item  of  the  tariff*  it  must  be  remembered 
that  it  is,  as  other  tariffs  are,  a  Schedule  in  the  form  of  a  list  or 
catalogue.  The  form  of  expression  throughout  is  elliptical,  and 
it  is  frequently  necessary  to  transpose  or  add  words  if  one  would 
express  in  ordinary  English  the  full  meaning  of  the  phrases  used. 
Both  parties  find  it  necessarry  to  read  the  first  line  of  the 
exemption  as  meaning  "  pictures  which  are  not  advertising  pic- 
tures." So  far  they  may  be  taken  to  be  in  agreement.  But  what 
is  an  "  advertising  picture  ? "     There  they  differ. 

The  appellants  contend  that  to  be  an  advertising  picture  the 
picture  must  be  then  actually  advertising,  and  that,  until  the 
advertisement  is  on  it,  it  cannot  be  an  advertising  picture.     The 

(1)  97  U.S.,  365. 
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/. 


O'Connor  J. 


H.  C.  OF  A.  respondent,  following  and  upholding  the  interpretation  of  the 

^^^'  learned  Judge  at  the  trial,  contends  that  the  meaning  of  the 

Chandler  expression  cannot  be  so  restricted,  that  it  must  be  read  in  connec- 

*  ^'  tion  with  the  context,  and  that  a  picture,  belonging  to  a  class  of 

CoLLKCTOR   pictures  which  are  imported  and  sold  principally  for  the  purpose 

OF  Customs.  ^.   ,       .  j       ^-  .        i  _j  xu  •  J^ 
of  having  advertisements  placed   upon   them,  is  as  much    an 

advertising  picture  as  the  same  picture  with  the  advertisement 
actually  on  it,  that  the  words  of  the  exemption  must  be  inter- 
preted with  due  regard  to  the  expression  "  for  advertising  pur- 
poses "  found  in  the  taxing  portions  of  the  same  Division,  that  it 
is  not  the  advertisement  but  the  picture  that  is  taxed,  and  that, 
if  it  is  once  shown  that  the  picture  is  of  the  class  generally  used 
for  purposes  of  advertisement,  it  can  make  no  difference  whether 
the  advertisement  is  put  on  before  or  after  importation,  there- 
fore, that  "  advertising  pictures "  within  the  meaning  of   the 
exemption  include  all  pictures  of  the  class  generally  used  for 
advertising  purposes,  as  well  those  which  have,  as  those  which 
have  not,  an  advertisement  on  them  at  the  time  of  importation. 
Before  further  examining  these  contentions  it  will  be  well  to  say 
something  as  to  the  principles  to  be  applied  in  the  interpretation 
of  enactments  of  this  nature. 

It  has  been  urged  by  the  appellants  that  a  special  rule  of 
interpretation  is  to  be  applied  in  the  case  of  penal  or  taxing 
Statutes.     Stated  in  that  broad  way  the  proposition  is  not  main- 
tainable.    At  the  present  day,  as  is  pointed  out  in  all  the  text 
books  on  the  interpretation  of  Statutes,  the  distinction  between 
a  strict  and  a  liberal  construction  has  almost  disappeared  with 
regard  to  all  classes  of  Statutes,  so  that  all  Statutes  whether 
penal  or  not  are  now  construed  substantially  by  the  same  rules. 
It  is  difficult  to  state  any  principle  on  which  a  distinction  can 
be   drawn   between   the   rules  of  interpretation  to   be  applied 
to  one  class  of  Statutes  and  to  others.     But  undoubtedly  the 
Courts  do  recognize  some  shade  of  difference  in  the  application 
of  rules  of  interpretation  in  the  case  of  penal  and  taxing  Acts 
and  other  Acts.     The  judgment  of  Pollock  C.B.,  in  Nichclsoii  v. 
Fields  (1)  states  as  definitely  as  it  can  be  stated  the  limits  of  the 
distinction.     "  Now,  I  freely  admit,"  he  says,  "  that  though  the 

(1)  31  L.J.  Ex.,  233,  at  p.  235. 
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common  distinction  taken  between  penal  Acte  and  remedial  Acts,  ^-  ^-  ^  ^* 

that  the  former  are  to  be  constmed  strictly  and  the  other  are  to       ^__]^ 

be  constmed  liberally,  is  not  a  distinction,  perhaps,  that  onght  to  chakdlsr 

be  erased  jErom  the  mind  of  a  Judge,  yet  I  think  that  we  ought       *  ^^' 

always  to  look,  whatever  be  the  Act,  be  it  penal  or  be  it  remedial,    Collkctor 

.  .  OF  Customs. 

for  the  true  construction  of  the  Act  by  its  language,  and  in  that 

respect  I  think  that  there  ought  to  be  no  distinction  between  a 

penal  Statute  and  a  remedial  Statute.     If  the  remedial  Statute 

does  not  extend  to  a  particular  case  where  we  think  that  it  ought 

to  have  extended,  we  have  no  power  to  legislate  so  far  as  to 

extend  it.     We  are,  I  think,  bound,  undoubtedly,  to  this  sort  of 

strict  construction  in  a  penal  Statute,  that  if  there  be  a  fair  and 

reasonable  doubt,  we  must  do  that  which  we  always  do  in  revenue 

cases — not  to  charge  the  subject  with  a  tax  unless  the  language 

by  which  the  tax  is  imposed  is  perfectly  clear  and  free  from 

doubt ;  still  more,  perhaps,  are  we  bound  to  do  so  in  the  case  of  a 

penalty." 

The  existence  of  an  ambiguity  in  the  words  to  be  construed 
does  not  necessarily  create  a  doubt.  It  is  a  reason  for  an  exam- 
ination of  the  context,  the  scope  and  object  of  the  enactment 
But  that  examination  may  satisfy  the  Court  beyond  all  doubt  as 
to  the  meaning  to  be  placed  on  an  expression  which  is  on  its  face 
ambiguous.  I  take  it,  therefore,  that  in  the  interpretation  of  a 
penal  or  a  taxing  Statute  mere  ambiguity  of  expression  or  loose 
or  inaccurate  language  will  not  prevent  a  Court  from  giving 
effect  to  the  meaning  of  the  legislature  if,  by  the  application  of 
the  ordinary  rules  of  construction  applicable  to  all  other  Statutes, 
that  meaning  can  be  ascertained.  If,  notwithstanding  a  careful 
examination  by  the  aid  of  these  rules  of  the  words  to  be  inter- 
preted, a  doubt  still  remains  as  to  their  meaning,  the  Court  is  not 
at  liberty  to  resolve  the  doubt  against  the  accused  or  the  tax- 
payer by  the  application  of  any  principle  of  public  policy  or 
general  intent  of  the  enactment,  but  in  such  a  case  must  give  him 
the  benefit  of  the  doubt. 

Turning  now  to  the  special  exemption,  it  is  to  be  observed  that 
it  extends  only  to  pictures  which  would  otherwise  be  taxable 
under  one  or  other  of  the  Items  of  the  Division  "Paper  and 
Stationery."     The  exemption  from  taxation  of  pictures  as  works 
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H.  C.  OP  A.  of  art  is  to  be  found  in  the  miscellaneous  exemptions  {a-e).    The 

^  "  oil  paintings "  mentioned  in  the  special  exemption  under  con- 

Chandler  sideration  are  no  doubt  paintings  in  oils  on  some   of  the  many 

*  ^^'  manufactures  of  paper  used  for  that  .'purpose,  and  thus  every 

Collector    word  in  the  exemption  covers  some  article  which  would  other- 
or  CrsTOMs.       . 

wise  be  taxable  under  one  or  other  Items  of  the  Division. 

The  Division  must  be  read  as  a  whole,  and  it  must  be  assumed, 
in  the  absence  of  some  indication  to  the  contrary,  that  the  le^- 
lature  intended  it  to  be,  as  a  whole,  consistent.     In  order,  there- 
fore, to  ascertain  what  has  been  exempted  it  may  be  useful  tx) 
ascertain  what  has  been  taxed.     Item  122  in  its  first  sub-heading 
imposes  a  duty  of  three  pence  per  pound  on  manufactures  of 
paper  uuframed  "  for  advertising  pui-poses."     "  For  advertising 
purposes  "  is  one  of  those  elliptical  expressions  to  which  I  have 
before  referred  in  which  a  word  or  words  must  be  supplied  if  we 
would  turn  the  catalogue  form  of  the  Item  into  ordinary  English. 
In  numerous  instances  throughout  the  Tariff  "  for "  is  used  to 
convey  the  idea  "  used  for."     It  seems  to  be  necessary  that  that 
word  should  be  supplied  here,  and  I  can  see  no  other  word  that 
could  be  supplied.     The  expression  must  therefore  be  read  "  used 
for  advertising  purposes."     In  order  to  bring  goods  under  the 
Item  it  is  unnecessary  to  show  that  they  have  advertisements  on 
them  when  imported.     If  they  are  printed  or  lithographed  on 
some  manufacture  of  paper,  and  are  used  for  advertising  purposes, 
they  are  subject  to  taxation. 

Item  123,  the  other  Item  of  the  Division,  taxes  manufactured 
stationery  and  places  advertisements  at  the  head  of  the  list. 
Then  follows  "  pictures  framed  for  advertising  purposes,"  the  rate 
being  higher  for  the  framed  than  for  the  unf ramed  as  I  have 
already  pointed  out  Under  both  Items,  therefore,  pictures 
unf  ramed  or  framed  are  taxable  when  they  are  of  the  class  which 
is  generally  used  for  advertising  purposes,  whether  advertise- 
ments are  actually  on  them  at  the  time  of  importation  or  not. 
There  are  imported,  as  is  well  known,  an  infinite  variety  of 
pictures  reproduced  by  printing  or  lithography  on  different  forms 
of  manufactured  paper,  and  it  would  appear  to  be  the  intention 
of  the  legislature,  as  expressed  in  these  two  Items,  to  select  out 
of  all  these  pictures  one  class  only  for  taxation — ^that  class  whose 
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predominant  ose  is  not  tor  purposes  of  art  or  ornament  bat  for  H.  C.  op  A 

1907 

purposes  of  business — the  business  of  advertisement.    Thus  they  '^ 

are  when  unframed  grouped  for  taxation  with  illustrated  price    Chakdlbr 

lists  and  catalogues,  and  when  framed  they  are  grouped  with       ^* 

advertisements  and  carry  an  ad  valorem  duty.      To  make  it    Collkctor 

•^  •'of  Customs. 

clear,  however,  that  pictures  other  than  these  are   not  to  be       

dutiable  under  the  general  words  of  the  two  Items,  it  becomes    ^^^•■*** 
necessary  to  define  in  the  form  of  a  special  exemption  the  class 
of  pictures  intended  to  be  exempted. 

Now  the  respondent's  reading,  pving  to  the  word  **  advertising  " 
in  the  special  exemption  the  same  meaning  as  the  words  '*  for 
advertising  purposes"  in  Items  122  and  123,  is  entirely  consistent 
with  and  carries  out  the  intention  expressed  on  the  face  of  those 
Items.  Having  regard  to  the  many  different  classes  of  production 
named  in  the  special  exemption,  that  reading  in  the  result 
exempts  from  taxation  practically  all  pictures  except  those  used 
for  purposes  of  advertising,  either  as  having  advertisements  on 
them  or  as  being  of  the  class  of  pictures  generally  used  for  the 
purpose  of  having  advertisements  placed  upon  them. 

Taking,  on  the  other  hand,  the  appellants'  reading,  which 
restricts  the  meaning  of  "  advertising  pictures  "  to  those  pictures 
only  which  have  advertisements  on  them  at  the  time  of  importa- 
tion, the  result  would  be  that  the  large  class  of  pictures  used  for 
advertising  purposes,  and  on  which  the  advertisements  are  placed 
after  instead  of  before  importation,  would  come  in  free  of  duty. 
No  doubt,  even  under  that  interpretation.  Items  122  and  123 
would  still  include  pictures  having  advertisements  on  them  at 
the  time  of  importation.  But,  if  the  tax  was  intended  to  have 
that  restricted  operation,  it  is  diflBcult  to  see  why  the  legislature 
should  have  imposed  the  duty  in  language  so  much  wider  than 
was  necessary.  It  is,  no  doubt,  the  office  of  an  exemption  to 
narrow  the  effect  of  general  taxing  worda  But  whei'e  the 
taxing  words  are  not  general,  but  special,  where  they  select  a 
special  class  of  goods  for  taxation,  the  Court  will  be  disinclined 
to  hold,  unless  forced  by  plain  words  to  that  conclusion,  that  the 
legislature  has  in  the  exemption  freed  from  duty  the  greater  pro* 
portion  of  the  class  of  goods  which  it  has  specially  made  liable  to 
duty  in  the  taxing  Item. 

VOL.  IV.  Ill 
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H.  C.  or  A.      There  is  Dothing  in  the  hmgnage  of  the  Division  to  show  that 

the  legislature  had  any  such  intention,  or  that  its  object  in  nrang 

CuASDLaK    the  words  "  not  being  advertising"  was  any  other  than  to  make 

^^'*-       a  limitation  in  the  exempti<m  which  would  cover  the  class  of 

Collector   goods  specially  defined  for  taxation  in  the  Items,  or  that  ite 

OF  CUSTOMB.    »  r  .r 

intention  in  the  exemption  was  other  than  to  tree  from  taxation 

o  Connor  J.  ^j|  gjggg^  ^f  pictures  produccd  on  manufactures  of  paper  except 
those  expressly  described  in  the  Items  fixing  the  duty.  In  my 
view,  the  words  of  the  exemption  can  be  read  either  with  the 
meaning  for  which  the  appellants  contend  or  with  that  which  the 
respondent  has  pnt  forward,  and  that  the  well  known  rule  of 
interpretation  should  be  applied  reading  the  words  in  that  sense 
which  will  beet  carry  out  the  expressed  intention  of  the 
legislature. 

For  the  reasons  given  I  have  come  to  the  concluEdon  that  the 
interpretation  for  which  the  respondent  is  contending,  and  which 
the  learned  Judge  at  the  trial  adopted,  is  that  which  will  best 
carry  out  the  intention  of  the  legislature  as  that  intention  is  to 
be  gathered  from  the  words  of  the  exemption  taken  in  connectitHi 
with  the  context  in  which  they  stand.  It  follows  that  in  my 
judgment  the  words  of  the  exemption  do  not  include  the  goods  in 
respect  of  which  the  appellants'  claim  has  been  made,  that  the 
learned  Judge  in  the  Court  below  arrived  at  a  right  conclusion, 
and  that  the  appeal  must  be  dismissed. 

Isaacs  J.  By  Division  XIII.,  Item  122  (A)  of  the  Customs 
Tariff  Schedule  1902  a  duty  of  3d.  per  lb.  is  imposed  on  "  Paper, 
viz. : — Manufactures  of,  unframed,  for  advertising  purposes " ; 
and  by  Item  123  in  the  same  Division  a  duty  of  26%  ad  valorem 
is  imposed  on  "  Stationery  manufactured  viz.  advertisements  and 
pictures,  framed  for  advertising  purposes,"  and  also,  after  many 
articles  enumerated,  on  "  Manufactures  of  paper  n.e.i." 

In  the  list  of  exemptions  from  dutiable  goods  in  this  Division 
we  find — "  (Jc)  Pictures  (not  being  advertising)  viz.  autotypes, 
chromographs,  engravings,  etchings,  oleographs,  oil  paintings, 
photographs,  photogravures  and  water  colours." 

The  appellants  claim  that  their  pictures  fall  within  the  words 
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"  not  being  advertising "  in  exemption  (k)  because  no  actual  H-  ^'  ^'  ^' 
adveitisement  appears  on  the  face.  ^^J 

I  shall  first  consider  the  meaning  of  Items  122  (a)  and  123  Cuakvleb 
apart  from  the  exemption.  ^' 

By  Item  122  (a)  the  legislature  were  placing  the  lower  duty    Collbotor 

^  OK  \>08TOM8i 

on  the  articles  in  a  less  advanced  stage  of  preparation  for  use  or       

sale,  and  therefore  included  only  such  manufactures  of  paper  as  ^"^^^  ' 
were  unframed,  although  "  for  advertising  purposes."  If  the 
pictures  actually  advertised,  they  would  be  advertisements,  and 
would  fall  under  the  term  "  advertisements  *'  in  Item  123.  Con- 
sequently the  words  "  for  advertising  purposes  "  in  Item  122  (a) 
must  mean  manufactures  of  paper  suitable  for  framing,  but  yet 
unf  ramed,  and  of  a  character  that  their  predominant  or  chiefly 
recognized  use  is  for  the  purpose  of  advertising,  but  which  are 
still  shoii  of  being  actual  advertisements. 

Item  123  imposes  the  higher  duty  on  both  actual  advertise- 
ments and  on  pictures  which  are  not  only  "  for  advertising  pur- 
poses "  but  are  also  framed.  The  word  "  framed  "  cannot  apply 
to  "  advertisements,"  because  if  it  did,  so  also  would  the  following 
phrase  "for  advertising  purposes,"  and  it  would  be  absurd  to 
imagine  any  advertisements  that  were  not  "  for  advertising  pur- 
poses." Indeed,  if  the  appeUants*  interpretation  of  the  words 
"  for  advertising  purposes,"  namely,  those  which  actually  adver- 
tise, be  correct,  the  absurdity  is,  if  possible,  still  more  obvious,  for 
one  would  have  to  suppose  advertisements  which  were  not 
advertisements. 

It  is  plain,  so  far,  that  Parliament  had  a  clear  and  definite 
purpose  in  view  in  specifically  enumerating  the  precise  articles 
they  intended  to  tax,  and  in  moreover  differentiating  between 
those  precise  articles  according  as  they  were  more  or  less 
advanced  in  preparation  for  the  market. 

So  far,  there  would  have  been  no  need  for  exemption  (k)  if  the 
legislature  desired  merely  to  tax  articles  of  the  nature  I  have 
described. 

But  once  the  drag-net  provision  "  Manufactures  of  paper 
n.e.i."  was  inserted,  unframed  pictures  that  neither  actually 
advertised,  nor  were  of  a  character  ordinarily  or  chiefly  used  for 
purposes  of  advertising,  would  be  not  merely  subject  to  duty,  but 


Imocs  J. 
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fl.  C.  OF  A.  would  be  liable  to  the  higher  duty  of  25%  ad  valorem,  that  is  to 

a  duty  greater  than  if  they  were  for  advertising  purposes.    Then 

Chandler    exemption  (k)  was  inserted,  not  for  the  purpose  of  departing  from 

*^'°'       the  intention  manifested  with  respect  to  the  specific  goods  already 

CoUiECTOR   definitely  considered  and  expressly  enumerated,  but  for  the  very 
OF  Customs.  *  ^  j    .,     " 

purpose  of  adhering  to  that  intention.  Pictures  had  been  deliber- 
ately considered,  and  those  not  intended  for  taxation  were 
excluded  by  definition.  The  wording  of  the  exemption  appears 
to  me  to  preserve  the  intention.  It  begins  with  "  Pictures,"  so 
that  no  other  manufactures  of  paper  are  included.  Then  pictures 
are  limited  to  those  "  not  being  advertising."  The  phrase  is 
inserted  in  parenthesis  The  word  "  being  "  is  of  force.  The 
legislature  is  not  using  the  word  "  advertising  "  as  indicating  an 
act  or  efiect,  but  rather  as  meaning  a  class  or  character.  It 
assumes  the  phrase  will  be  understood  in  that  sense,  and  the 
only  reason  for  that  must  be  the  previous  employment  of  the 
expression  "  for  advertising  purposes."  Consequently,  to  be 
entitled  to  exemption,  pictures  must  not  be  "  for  advertising 
purposes."  But  lastly,  they  must  also  be  autotypes  &c.,  that  is, 
they  must  not  be  ordinary  birthday  cards  and  other  articles  of 
that  kind,  which  in  one  sense  may  be  regarded  as  pictures,  but 
which  are  also  specifically  dealt  with  and  made  dutiable. 

Therefore  pictures  are  exempt  which  are  autotypes,  &c.,  and 
not  of  the  character  recognized  by  commercial  men  dealing  in  such 
articles  as  pictures  of  which  the  chief  and  predominant  use  is  for 
advertising  purposes.  Otherwise,  if  falling  under  the  general 
designation  of  manufactures  of  paper,  they  are  dutiable  under 
one  or  other  of  Items  122  and  123. 

Consequently  on  the  finding  of  Hodges  J.,  which  is  amply 
supported  by  the  evidence,  the  appellants'  goods  are  not  covered 
by  the  exemption,  and  are  within  the  list  of  dutiable  gooda 

I  do  not  stop  to  consider  in  detail  the  argument  as  to  whether 
the  word  "  used "  or  its  equivalent  is  to  be  implied  before  the 
words  "  for  advertising  purposes."  The  appellants  contest  such 
implication.  I  think  they  are  wrong,  but,  even  if  they  were 
right,  that  would  not  help  them  to  clear  the  matter  of  difficulties 
of  interpretation.  On  the  contrary,  it  seems  to  increase  them. 
Their  view  would  still  leave  "  advertising  "  and  "  for  advertising 
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purposes  "  as  synonymous  terms,  but  they  would  make  "  advertise-  H.  C.  of  A. 

ment "  in  Item  123  unnecessary,  while  giving  a  strained  meaning 

to  advertising  purposes,  aud  would  attribute  to  the  legislature  an  chandlkb 

unusual  and  unnecessary  method  of  expressing  an  intention  which  *  ^' 

could  have  been  easily  done  in  simpler  and  shorter  lancniagfe.  Collbctor 

^       .   .                                                                               OF  Customs. 
I  am,  therefore,  of  opinion  that  the  appeal  should  be  dismissed.       

I  have  not  dealt  with  the  question  of  whether  the  word  *«•**'• 
''advertising"  in  the  exemption  has  acquired  a  special  trade 
signification.  I  do  not  think  it  is  open  to  the  Collector  at  this 
stage.  That  issue  was  not  presented  to  the  learned  Judge  below, 
nor  determined  by  him.  Lord  HcUsbttry  said  in  the  House  of 
Lords  in  1894  in  Brmvne  v.  Dunn  (1): — "You  cannot  take 
advantage  afterwards  of  what  was  open  to  you  on  the  pleadings, 
and  what  was  open  to  you  on  the  evidence,  if  you  have  deliber- 
ately elected  to  fight  another  question,  and  have  fought  it,  and 
have  been  beaten  upon  it."  In  NeviU  v.  Fine  Art  and  General 
I7i8urance  Company  (2),  the  same  principle  was  acted  on. 

HiGGiNS  J.  This  is  an  action  brought  by  importers  for  an 
alleged  excess  of  duty  demanded  by  the  Customs,  and  paid  to  the 
Collector  under  sec.  167  of  the  Ciistoraa  Act  1901.  The  learned 
Judge  who  tried  the  issues  in  the  cause — Mr.  Justice  Hodges — 
has  found  in  favour  of  the  Customs.  He  has  found  that  the 
goods  in  question — pictures  on  cardboard — are  within  the  list  of 
goods  described  in  Division  XIIL,  Paper  and  Stationery^  Item  122 
(a),  of  the  CtLstoms  Tariff,  on  which  3d.  per  pound  is  payable ; 
that  they  are  not  within  exemption  (k)  of  that  division;  and 
that  they  do  not  come  under  Item  123  of  dutiable  goods. 
The  coloured  pictures  are  produced  by  a  lithographic  process,  and 
they  are  called  chromo-lithographs ;  and  they  are  used  "  chiefly  " 
or  "  almost  exclusively  "  for  advertising  purposes.  Some  of  the 
pictures  might  be  called  "  photogravures  "  (as  one  witness  says), 
or  according  to  another  witness,  "mechanical  etchings";  and 
these  also  are  used  chiefly  for  advertising  purposes.  Some  of 
these  pictures  leave  a  suflicient  space  for  advertisements ;  some 
would  have  to  be  mounted.  The  Judge  has  found,  on  the 
evidence,  that  all  these  pictures  are  "  really  paper  manufactured 

(1)  6  R.,  67,  at  p.  76.  (2)  (1897)  A.C.,  68. 
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H.  C.  OF  A.  for  advertising  purposes."     It  is  not  disputed  that  these  picturej* 

are  used  chiefly  for  advertising  purposes ;  but  it  is  urged  that 

Chandler    pictures  are  not  within  "  Manufactures  of  paper  "  in  Item  122  (a), 

*^*^-       and  that  these  pictures  are  within  exemption  (k) — "  Pictures  (not 

CoLLBCTOK   being  advertising)  " — because  they  do  not  actually  contain  any 

advertisement. 

u\ggin9  J.         jj^  ^j^^  g^^  place,  I  concur  with  the  finding  that  these  pictures 

are  within  Item  122  (a),  " Paper:  manufactures  of,  unframed, for 
advertising  purposes,  including  price  lists,  catalogues,  and  all 
printed  or  lithographed  matter  for  such  purposes."  Where  a 
Tariff  Act  imposes  duty  on  goods  imported  for  a  stated  purpose, 
it  is  proper  to  look  for  the  predominant  use  to  which  such  goods 
will  be  put  in  the  country  of  entry,  and  evidence  will  not  be 
admitted  of  the  actual  purpose  of  each  particular  importer: 
Meyer  v.  Cadwalader  (1).  That  this  first  heading  was  meant  to 
apply  to  pictures  on  paper,  and  not  to  mere  printed  words,  is 
apparent  from  the  first  exemption  (a) : — '*  fashion  plates,"  and 
from  exemption  {k) : — "  Pictures  (not  being  advertising)  viz., 
autotypes,  chromographs,"  &c.  The  character  6f  the  exemptions 
throws  a  light  on  the  character  of  the  class  of  dutiable  goods 
from  which  they  are  exemptions.  Strictly  speaking  "  to  exempt " 
is  to  take  out,  that  is  to  say,  to  take  out  goods  from  the  class  to 
which,  but  for  the  exemptions,  they  would  belong.  If  there  were 
any  doubt  that  Item  122  (a),  (although  it  includes  all  printed  or 
lithographed  matter  for  advertising  purposes),  includes  pictures, 
the  doubt  seems  to  be  met  by  the  exemptions.  It  cannot  be  said 
that  Item  123  is  the  only  place  for  pictures  on  paper ;  for  in  Item 
122  (l)  we  find  "cards,  playing,  in  sheet  or  cut."  Item  123 
seems  to  relate  to  pictures  in  a  more  advanced  stage — framed ; 
to  actual  advertisements ;  and  to  general  stationery.  In  this 
condition,  there  would  be  an  ad  valorem  duty  of  25%,  which 
would,  if  applied  to  these  pictures,  fall  heavier  on  the  importer. 
I  cannot  accept  the  argument — an  argument  which,  by  the  way, 
would  involve  a  heavier  burden  on  the  importer — that  these 
pictures  come  under  Item  123  "Manufactured  stationery."  It 
is  evident  that  under  this  head  the  legislature  includes  similar 
articles  which  have  advanced  a  further  stage  ;  "  advertisements  " 
(that  is,  actual  advertisements),  and  "  pictures  fra/nied  for  adver- 

(l)  89  Fed.  Rep.,  963. 


OF  Customs. 


Isaacs  J. 
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tising  purposes."     It  is  true  that  Item  123  mentions  "  manufac-   H-  C-  ^^  ^- 
tares  of  papers  (not  elsewhere  included)";  but  the  phrase  is       ^^^^ 
added  "  including  printers'  matrices  " — and  there  is  no  reference    Chandler 
(except  as  aforesaid)  to  pictures  on  paper.     I  cannot  find  any  ^,   * 

indication  of  an  intention  to  limit  the  plain  meanins:  of  Item  122.    CollActtor 

In  the  second  place,  I  concur  with  the  finding  that  these 
pictures  do  not  come  within  exemption  (k).  The  exemptions 
should  be  read  with  the  list  of  dutiable  goods  so  as  to  "  dovetail  " 
with  it  as  far  as  possible  ;  and  in  the  latter  list  the  only  refer- 
ence to  "  advertising  "  is  in  the  expression,  used  on  two  or  three 
occasions,  "  for  advertising  purposes."  It  is  urged  that  no  pictures 
are  dutiable  if  they  do  not  actually  advertise,  in  their  condition 
as  imported.  If  this  were  the  meaning,  the  phraseology  of  the 
exemption  "  not  being  advertising  "  would  not  be  apt  to  express 
it.  "  Not  advertising  "  would  be  sufficient  without  the  word 
"  being."  The  plaintiffs'  argument  does  not  allow  any  force  or 
meaning  to  the  word  "  being."  Moreover,  it  is  not  true  that  the 
plaintiffs'  interpretation  of  "  advertising,"  as  meaning  "  containing 
an  advertisement,"  gives  the  ordinary  meaning  to  that  word. 
"  Advertising  "  is  actually  commending  some  commodity,  &c. ;  and 
there  is  no  advertising  in  this  sense  at  the  moment  of  importation. 
I  prefer  to  rest  my  judgment  on  these  grounds,  and  not  on  the 
ground  that  the  phrase  "  advertising  pictures "  has  acquired  a 
trade  meaning,  although  there  seems  to  be  here  some  evidence, 
meagre,  but,  as  I  think,  uncontradicted,  of  a  trade  name  for  such 
pictures  ; — "  We  call  them  advertising  pictures."  If  the  Customs 
once  establish  that  goods  come  within  the  list  of  dutiable  goods, 
it  is  for  the  importer  to  satisfy  the  Court  that  they  come  within 
the  exemptions ;  and  he  has  not  done  so.  The  amount  deposited 
with  the  Collector  must  be  "  deemed  the  proper  duty,"  if  and  so 
far  as  no  sufficient  ground  has  been  shown  to  determine  the 
contrary  (sec.  167). 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellants,  A.  R,  Daley,  Melbourne. 

Solicitor,    for    respondent.    Powers,    Commonwealth    Oown 

Solicitor. 

B.  L. 
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CONTRACT— cofi^tnued. 

should  be  delivered  at  a  place  between  200 
and  300  miles  from  where  the  sheep  then 
were,  and  to  which  the  sheep  would  have  to 
travel  on  foot,  and  that  the  purchaser  should 
have  the  option  of  rejecting  all  sheep  uniit  to 
travel.     By  the  law  of  Queensland  travelling 
sheep  are  required  to  travel  at  the  rate  of  six 
miles  per  day.     The  destination  of  the  sheep 
was  unknown  to  the  vendor,  but  it  was  within 
the  contemplation  of  the  parties  that  they 
would  have  to  travel  a  considerable  distance. 
The  purchaser  paid  a  deposit  of  £250.     In  an 
action  by  the  purchaser  for  return  of  the 
deposit  and  for  damages  for  non-delivery  of 
the  sheep,  it  appeared  that  the  vendor  refused 
to  deliver  any  of  the  sheep  unless  the  pur- 
chaser would  agree  to  accept  and  pay  for 
sheep  which  were  in  fact  unfit  to  travel  more 
than    one    day's    staflfe.       Held,    that    this 
amounted   to  a  breach  of  contract  by  the 
vendor  entitling  the  purchaser  to  a  return  of 
the  deposit.     Held,  also,  that  a  refusal  by  the 
purchaser  to  accept  some  of  the  sheep  which 
he  should  have  accepted,  which  refusal  the 
jury    found    the    purchaser  was  willing    to 
reconsider,  did  not  entitle  the  vendor  to  refuse 
to  deliver  the  sheep  which  the  purchaser  was 
willing  to  accept.     Held,  also,  tbat,  even  had 
the  refusal  been  absolute  and  unjustifiable, 
provided  that  it  was  not  of  such  a  number  as 
to  go  to  the  foundation  of  the  contract,  the 
vendor  would  not  have  been  entitled  to  refuse 
to  deliver  those  sheep  which  the  purchaser 
was  willing  to  accept,  nis  remedy  being  under 
sec.  39  of  the  ^a^e  of  Goods  Act  1896  (Q.). 
The  jury  having  found  that   there  was  no 
available  market  for  the  sheep  at  the  place  of 
delivery,  but  that  the  value  of  the  sheep  at 
that  place  was  not  more  than  the  price  agreed 
to  be  paid  for  them  :    Held  {Griffith  C.J. 
dissenting),    that    the    purchaser    was    only 
entitled  to  nominal  damages.     It  appeared 
that  the  defendant  had  made  a  laree  profit  by 
the  re-sale  of  the  sheep :    Held  by  Oriffith 
C.J.,  that  this  latter  finding  was  not  conclu- 
sive as  to  the    estimated    loss    directly    or 
actually  resulting  in  the  ordinary  course  of 
events  from  the  sale  in  breach  of  contract 
{Scde  oj  Goods  Act,  sec.  52  (2)  ),  and  that  the 
defendant  was  entitled  to  a  re-a8sessnr.ent  of 
damages.    Decision  of  Supreme  Court,  Fraiicia 
v.   Lyon,   1906   St.   R.    Qd.,   306,   reversed. 
Francis  v.  Lyon 1023 


-Tender  and  purchaser— Deposit  paid  to 


agent  of  vendor—Reselsslou  of  eoutraet — Re- 
eovery  of  deposit  from  vendor — Stakeholder.] 
— By  the  conditions  of  a  contract  in  writing 
for  the  sale  of  land  and  stock  it  was  provided 
that  a  deposit  of  £500  should  be  paid  by  the 
purchasers  to  A.  "as  agent  for  the  vendor." 
»y  another  condition  it  was  provided  that  as 
soon  as  the  purchasers  had  accepted  title  **  the 
deposit  shall  be  paid  over  to  the  vendor. "    The 


CONTRACT— con^inuecf. 
£500  was  paid  by  the  purchasers  to  A.  and 
was  never  paid  by  him  to  the  vendor.  Sub<< 
sequently  in  writing  the  contract  was  "  can^ 
celled  by  mutual  consent "  of  the  vendor  and 
purchasers,  title  never  having  been  accepted^ 
Held  {Isaacs  J.  dissenting),  that  the  pur- 
chasers were  entitled  to  recover  the  £500 
from  the  vendor.  Decision  of  the  Supreme 
Court  ( ^oe{f7e«  J .)  reversed.  Christie  v,  Jiobin- 
son 1338 


Vendor  and  pareluiser— Sale  of  goods 

to  be  shipped  abroad — Construction  of  e.l.f« 
eontraet — Obligations  of  vendor  as  to  quality 
and  condition  of  goods — Implied  warranty.] — 
A  firm  of  merchants  carrying  on  business  in 
Japan  agreed  to  sell  to  a  purchaser  in  Sydney 
"  450  tons  of  Japan  onions  "  at  certain  prices 
**c.i.f.  Sydney,'*  the  goods  to  be  shipped  by 
the  vendors  from  Japan  by  certain  ships  on 
approximately  specified  dates.  The  vendors 
snipped  from  Robe,  Japan «  to  Sydney,  a 
quantity  of  onions  wliich,  so  jfar  as  condition 
and  quality  were  concerned,  were  merchant-* 
able  at  the  port  of  shipment,  but  on  arriving 
at  the  port  of  destination  were  found  to  have 
become  during  the  voyage  rotten  and  unfit  for 
sale.  The  purchaser  rejected  the  ^oods  and 
refused  to  pay  the  price.  In  an  action  by  the 
vendors  to  recover  the  price,  and  a  cross-action 
by  the  purchaser  for  damages  for  non-delivery 
of  onions  in  accordance  with  the  contract : 
Held,  that  the  obligations  of  the  vendors  were 
fulfilled  when  they  had  put  on  board  the  ships, 
at  the  dates  specified,  onions  of  the  kind  and 

?[uality  contracted  for,  and  had  paid  tho 
reight,  insured  the  goods,  and  forwarded  to 
the  purchaser  the  bill  of  lading,  policy  of 
insurance,  and  all  necessary  shipping  docu- 
ments to  entitle  the  purchaser  to  obtain  de- 
livery of  the  goods,  and  that  thereafter  the 
risk  in  the  soods  was  wholly  upon  the  pur- 
chaser. Hdd,  also,  that  it  was  a  question  of 
fact  depending  upon  all  the  circumstances 
whether,  and  to  what  extent,  the  purchaser 
relied  upon  the  skill  or  judgment  of  the 
vendors  to  supply  goods  fit  for  the  purpose  of 
shipment  to  Sydney ;  that  it  could  not  be 
implied,  from  the  mere  fact  that  the  goods 
were,  to  the  knowledge  of  the  vendors,  bought 
to  be  shipped  abroad,  that  the  vendors  entered 
into  any  warranty  except  that  the  goods  were 
merchantable  ;  and  that  the  question  whether 
any  and  what  further  warranty  should  be 
implied  depended  upon  the  extent  to  which 
the  purchaser  did  in  fact  rely  upon  the  skill 
or  judgment  of  the  vendors.  Nature  and 
extent  of  the  various  warranties,  that  miffht 
under  similar  circumstances  be  implied,  dis- 
cussed. Statements  by  BlctcJAum  J.  in  Ireland 
V.  Livingston,  L.K.  5  H.L.,  395,  at  p.  406, 
and  Lord  Davey  in  Str(mis  JSruks  Aktie  Bolag 
V.  Hutchison,  (1905)  A.C.,  515,  at  p.  528,  as 
to  the  incidents  of  a  *'  ci.f."  contract,  adopted. 
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being  tlie  oocupier*  of  a  facto^. 


penoa  U>  work  in  their  factory  after  halE-past 
two  Du  a  Saturday  afteroooD.  Utid  {Hij/gina 
J.  diiaenting)  that,  notwithstanding  sec.  162 
(c)  and  [d]  of  ilial  Act,  and  aec.  9  of  tlie 
Faetoriti  lud  Shopt  Att  1905  (No.  2),  the 
conviction  wai  htodBi  and  Ihat  it  ihould 
have  b«m  of  the  memMra  of  the  firm  in  their 
own  namea.  Ad  order  to  review  the  oonvic- 
tloD  waa  made  abiolute  by  the  Supreme  Court. 
Htid  per  Griffith  C.3.,  Barton  aai  I-aauiS., 
that  the  caaa  ahould  have  been  remitted  tu  the 
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Cent tr net! »n— Crown  Lands  Act  1SB4  (N.S.W.) 
(IS  Viet.  N...  18),  Bce.  41,  snb.^rc.  (Ili.).]-By 
tlie  provision!  of  aecs.  26  and  33  of  the  Vroaii 
IjOwU  Act  iaS4  the  applicant  for  a  oonditionat 
purchaie  under  that  Act  niuit  pay  to  the 
Crown  Lands  Agent  a  deposit  of  two  shillings 


CROWN  LANDS— eotKinutJ. 
per  acre  with  his  application,  and,  if  hia  appli- 
cation ia  confirmed  by  the  Land  Board,  must, 
at  the  expiration  of  three  yeare  from  ita  con- 
tinnation,  pay  an  inatalmeat  on  the  parcfaaae 
at  die  rate  of  one  ihilling  per  acre  and  "  a  like 
instalment  aunually  during  a  period  and  until 
the  balance  of  aevent^en  shilling*  per  acre 
together  with  interest "  is  paid.  Certain 
conditions,  including  that  of  rceidenoe  by  the 
applicant,  are  attached  to  conditioDal  pnr- 
chaaea  in  general.  Sec.  47  provides  that 
Crown  lands  open  to  conditional  parcbase 
may  be  applied  for  and  held  without  con- 
ditions of  reaidence,  but  sabject  to  more 
onerous  conditions  and  of  a  loser  araa  than 
in  the  case  of  ordinary  conditional  pnrchaxes : 
and  by  tab-Bee.  (iii.)  "the  deposit  and  all 
subsequent  instalments  shall  be  doable  thoaa 
respectively  prescribed  on  ordinary  cunditianal 
purchases  and  shall  be  paid  to  the  like  persons 
and  at  the  like  periods."  Held,  that,  iboagh 
regardeit  by  themselves,  the  words  of  mb-sec. 
(iii.)  were  capable  of  meaning  that  the  total 
price  WM  Lo  be  the  same  as  in  the  case  of  onfin. 
ary  conditional  purchases,  the  deposita  and 
instalments  being  merely  doubled  in  amount. 
Slid  the  period  over  which  the  latter  extended 
thereby  shortened,  the  intention  of  the  l^is- 
latiire,  plainly  eipresaed  on  the  face  of  the 
Statute,  to  discourage  rather  than  to  enconraga 
conditional  purchases  without  residence,  justi- 
fied the  Conrt  in  following  the  decision  of  the 
Supreme  Conrt  in  Walter  v.  Walker,  (1901)  I 
S.R.  (N.S.W.),  70,  and  in  oonstroiag  the  snb- 
section  as  imposing  an  obligation  apoD  appli- 
cants for  such  holdings  to  pay  the  same 
number  uf  periodical  instalments  aa  would  be 
necessary  in  the  case  of  conditionally  pnr- 
chaaed  land  subject  to  the  condition  of  reai- 
denoe,  ;Lnd  at  correeponding  inl^rvala,  and, 
therefore,  in  the  t-nd,  to  pay  doable  tbe  price. 
Decision  of  the  Supreme  Court,  22nd  (Jctober, 
ISOe.afflrmed.     ifarthv.   WiUiam*     •     1457 


CDSTOHS  DDTIES-CnstonsTariff  tHi(Ne.  14 
or  IVOt),  Schndnle Division  XIII.,  ItTMsmanri 
Its,  Exemption  (k)—  Hanufaetares  of  paper 
fur  advertising  purposes  —  "  Plctnrea  (not 
lielBgadvertlsIng)."]— By  Item  122  of  Division 
Xtll.  oE  the  Schedule  to  the  CuWrna  Tariff 
190-2,  under  the  heading  "  Paper  and  Station- 
ery," a  customs  duty  at  the  rate  of  3d.  per  lb. 
is  charged  on  "Paper,  viiL:— (*)  MannfAClnres 
of,  unfrained,  for  advertising  purposes  includ- 
ing price  lists,  oatalogues,  and  all  printed  or 
lithographed  matter  for  such  purposes."  By 
special  exemption  {k)  to  that  Division  there 
are  exempted  from  duty,  "  Pictures  (not  being 
advertising),  viz. : — Autotypes,  chromographs, 
engravings,  etchings,  oleographs,  oil  paint- 
iugi,  photographs,  photogravures,  and  water 
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CUSTOMS  DUTIES— coiUtnued. 

colours."    Held  (QriJjUh  C.J.  and  Barton  J. 
dissenting),  that  pictures  printed  on  paper  by 
a    mechanical  process,  some    being    chromo- 
graphs,    and    others    photogravures,     which 
"when  imported  bore  on  their  faces  no  adver- 
tisements, but  the  chief  use  of  which  was  for 
advertising  pnrpoiee,  in  which  case  advertise- 
ments were  printed  on  the  margins  or  mounts, 
or  on  the  pictures  themselves,  were  within 
Item  122v  and  were  not  within  the  special 
exemption  (1;),  and  were  therefore  liable  to 
duty  at  3d.  per  lb.     Per  (yGonnor,  Isaacs  and 
Jliggitu  J  J. — Where  goods  sire  made  liable  to 
Customs  duty  as  being  for  particular  purposes, 
the    principal  or  predominant  use  of  them 
determines  their  classification.     Per  Orijfith 
C.J.  and  Barton  J. — Where  goods,  described 
as  being  for  certain  named  purposes,  are  made 
liable  to  Customs  duty,  there  must  be  apparent 
in  the  goods  themselves,  to  those  who  know 
their  character,  a  quality  which  shows  them 
to  be  specially  fit  for  the  particular  purposes 
specified  rather  than  for  any  other.      The 
word  **  used  "  cannot  be  interpolated.     Judg- 
ment of  Hodges  J.  affirmed.    Chandler  A  Co, 
V,  Collector  <^  OuMoma  '        -        •        •     1719 

DAMAGES,  MEASURE  OF— Contnict  of  sale  in- 
duced by  false  representation — Fraudulent 
Jnteatloii — Misdescription  of  property  sold — 
Inspection  by  purchaser.]— 5e«  Degbit,  Aotxom 
VOR.     Holmes  v.  Jonen  ....     1692 
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Repudiation  by  vendor — Sale  of  6o<Mis  Act 
189«  (Qd.)  (80  Yiet.,  No.  6),  sees.  14  (2),  89, 
62.]— 6*e«  Contract.    Francis  v.  Jjyon     1023 

DEBTS— Ability  to  pay,  as  they  become  due 
from  his  own  moneys — Liquidated  and  con- 
tingent llabilities.}~^ce  Insolvency.  Bank 
o/ Australasia  v.  Hall  -  •        -1514 

DECEIT,  ACTION  FOR  -Contract  of  sale  indneed 
by  false  representation — Fraudulent  intention 
— MiMleecrlption  of  properly  sold — Inspection 
by  purchaser — Measure  of  damages — Evidence 
— Contradicting  statements  of  adverse  wit- 
ness.]—In  an  action  to  recover  damages  for 
fisnudulent  misrepre«entation  inducing  a  con- 
tract, the  plaintiff  must  prove  that  the  mis- 
representation was  fraudulent,  that  the  con- 
tract actually  entered  into  was  in  fact  induced 
by  the  misrepresentation,  and  that  he  suffered 
actual  loss  by  entering  into  the  contract.  So, 
where  the  owners  of  a  pastoral  property,  in 
offering  it  for  sale,  made  false  statements  as 
to  the  numbers  of  the  stock  upon  it,  but  the 

Eurchaser  refused  the  offer,  and  afterwards, 
aving  been  informed  of  the  inaccuracy  of  the 
statements  made  in  the  original  offer,  negoti- 
ated for  a  sale  upon  a  totally  different  basis 
as  regards  the  stock,  inspected  the  property 
and  stock,  and  as  a  result  of  the  inspection, 
decided  to  purchase,  and  entered  into  a  con- 


DECEIT,  ACTION  VOR- continued, 
tract  of  sale  upon  the  new  basis,  he  onnld  not 
afterwards  say  that  he  relied  upon  the  mis- 
representations made  by  the  vendors  in  the 
first  instance.     The  duty  of  a  vendor,  who 
has  made    false    statements  in    offering  his 
property  for  sale,  to  correct  them  and  bring 
the  correction  to  the  knowledge  of  the  pur- 
chaser before  acceptance,  may  be  fulfilled  by 
giving  notice  of  the  actual  facts  to  an  agent 
of  the  purchaser  with  apparent  authority  to 
receive  such  infonnation  on  his  behalf.     The 
measure  of  damages  in  such  an  action  is  not 
the  same  as  that  in  an  action  for  breach  of 
warranty,  but  is  the  difference  between  the 
price  actually  paid  and  the  fair  value  of  the 
property  at  the  time  of  the  purchase ;  and, 
therefore,  it  is  not  sufficient  for  the  plaintiff 
merely  to  show  that  the  property  sold  was 
not  worth  as  much  as  it  would  have  been 
worth  if  the  representations  had  been  true  ; 
he  must  show  that  it  was  worth  less  than  he 
actually  paid  for  it.     Broome  v.  Speak,  ( 1903) 
I  Ch. ,  586  ;  and  H'addell  v.  Blockey,  4  Q.B.D. , 
678,  considered  and  applied.     The  rule  that, 
when  a  witness  refuses  in  cross-examination 
to  distinctly  admit  that  he  has   previously 
made  a  statement  inconsistent  with  his  present 
testimony  after  the  circumstances  of  the  sup- 
posed statement  have  been  properly  brought 
to  his  notice,  evidence  may  be  called  by  the 
other  party  to  contradict  him,  applies  as  well 
to  the  case  of  a  witness  called  for  the  first 
time  by  the  plaintiffs  in  reply  as  to  one  called 
at  an  earlier  stage  of  the  case.     Decision  of 
the  Supreme  Court:  Jones  v.  Holmes,  (1907) 
7   S.R.  (N.S.W.),  17,  reversed.     Holmes  v. 
Jones 1692 

DECLARATORY  ORDER— Consequential  relief 
— Validity  of  Commonweallh  SStatute — Rules 
of  High  Court  1908,  Part  I.,  Order  III.,  r.  1— 
Trade  Harks  Act  1905  (No.  20  of  1905),  Part 
VII.] — 5ee  Practice.  Bruce  y,  Commxmwealth 
Trade  Marks  Label  Association    -  1569 

DEED  OF  GIFT  —  Personaity  —  No  delivery  of 
possession — Necessary  conditions  of  transfer 
—Partnership  share— Bank  deposits — Crown 
leaseholds  —  Chattels  personal — Effectuation 
of  gift — Creation  of  imperfect  trust — Assign- 
ment—Notice— Judicature  Act  1876  (Qd.)  (40 
Vict.  No.  6),  see.  5  (vi.)— Bills  of  Sale  Act  1891 
(Qd.)  (55  Viet.  No.  28),  sees.  8  (i.),  4  — 
Guardianship  and  Custody  of  Infliints  Act 
1891  (Qd.)  (55  Vict.  No.  18),  sees.  8,  5.]- A 
domiciled  resident  of  Queensland,  being  about 
to  die,  executed  in  1899  a  deed  of  gift  volun- 
tarily conveying  to  his  wife  and  several 
infant  children  in  equal  shares  the  whole  of 
his  personalty.  This  included  chattels  in 
possession  (household  goods,  implements,  and 
live  stock),  promissory  notes,  l)ook  debts, 
money  secured  by  mortgage  of  land  in  New 
South  Wales  held  under  the  Heal  Property 
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DEED  OF  QlFT-^onlinued, 

Act  (N.8.  W.)f  money  on  current  acoonnt  and 
fixed  deposit  in  certain  banks,  a  Crown  lease- 
hold in  Queensland  called  Chudleigh  Park 
Station,  and  a  partnership  intereet  in  another 
DMtoral  property  callea  Mount  Sturgeon. 
Kothinff,  beyond  the  execution  and  delivery 
of  the  deed,  was  done  in  the  direction  of  per- 
fecting the  transfer  of  the  various  properties 
l)efore  the  death  of  the  grantor,  which 
occurred  a  few  days  later.  His  widow,  being 
the  executrix  of  his  will  of  realty,  and  also 
legal  guardian  of  the  children  under  the 
Ottardiaruhip  of  In/ants  Act  1891  (Qd.), 
brought  an  administration  suit  against  the 
chil(&en  to  decide  whether  she  was  to  share 
in  the  personalty  under  the  deed  or  as  on  an 
intestacy.  Held  :  The  deed  was  intended  to 
take  effect  as  an  absolute  conveyance,  and,  if 
ineffective  for  that  purpose,  could  not  be 
made  effectual  as  a  declaration  of  trust.  The 
effect  of  the  deed  depended  upon  whether  the 
donor  had,  with  regard  to  each  particular 
item  of  property  in  question,  done  all  that 
was  necessary  on  his  part  to  place  the  donees 
in  the  position  of  the  donor,  as  between  him 
and  them.  MUroy  v.  Lord^  4  De  G.  F.  &  J., 
264,  explained  and  applied.  Hdd  therefore 
that:— (1)  The  assignment  of  the  chattels  in 
possession  fell  under  the  BUh  of  Sale  Act 
1891  (Qd.)  (55  Vict.  No.  23),  and  was  there- 
fore ineffectual  for  lack  of  registration.  But 
/temblef  the  defect  might  be  cured,  as  to  so 
much  only  of  the  chattels  as  still  remained  in 
specie,  by  registration  of  the  deed  under  that 
Act.  (2)  The  mortgage  debt  secured  on  land 
in  New  South  Wales  could  only  be  transferred 
in  the  mode  prescribed  by  the  Heal  Property 
Act  of  that  State,  and  was  not  effectually 
conveyed  by  the  deed  of  gift.  (3)  The  Mount 
Sturgeon  partnership  share,  being  purely  an 
equitable  interest,  was  effectually  conveyed 
by  the  deed.  (4)  The  Chudleigh  Park  Crown 
leasehold,  which  was  by  the  law  of  Queens- 
land transferable  only  by  an  instrument  in 
statutory  form  duly  executed  and  registered 
in  the  liinds  Department,  was  not  effectually 
conveyed  by  the  deed.  (5)  The  promissory 
notes  did  not  pass.  (6)  ( Biggins  J.  dissent- 
ing) the  bank  deposits  and  book  debts  did 
pass.  The  money  on  deposit  was  by  the  bank 
regulations  transferable  only  in  a  certain  way 
by  cheqae  and  indorsement  of  the  deposit 
notes.  No  express  notice  of  the  assi^ment 
under  the  Judicature  Act  1876,  was  given  to 
the  banks,  but  the  manager  of  one  bank  was 
given  the  deed  of  gift  to  read.  Per  Curiam  : 
— The  bank  regulations  were  no  obstacle  to 
transfer  ;  but  the  handing  of  the  deed  to  the 
manager  was  not  a  sufficient  notice  of  assign- 
ment to  satisfy  the  Judicature  Act,  Per 
Griffith  C.J. — As  notice  conld  equally  well  be 
given  by  the  donees,  ttemble,  the  donor  had 
done  all  that  was  necessary  on  his  part.  The 
wife  being  a  donee,  and  legal  guardian  of  the 


DEED  OF  GTFt "Continued. 
other  donees,  and  also  being  appointed  execu- 
trix by  the  donor,  the  gift  was  perfected. 
The  deed  operated  also  as  a  covenant  by  the 
donor  to  do  nothing  which  would  prevent  the 
donees  from  obtaining  the  benefit  of  the  gift. 
Per  Ita/OM  J. — The  donor  had  not  perfected 
the  gift,  as  he  conld  have  done,  by  giving 
notice,  which  was  an  essential  factor  under 
the  Judioature  Act  for  completing  the  title ; 
and  the  defect  could  not  now  be  cured  by  giv- 
ing the  requisite  notice.     But  the  deed  of  gift 
contained  an  implied  covenant  by  the  donor 
not  to  exercise  any  rights  of  ownership  over 
the  property  assigned,  which  could  be  enforced. 
Per  ffiggins  J. — The  donor  not  having  done 
all  that  he  could  under  the  JudiceUurt  Act 
have  done  to  perfect  his  g^iit,  the  assignment, 
beine  merely  voluntary,  could  not  be  enforcel 
Neither  the  appointment  of  one  of  the  donees 
as  executrix,  nor  her  guardianship   of    the 
infant  donees,  was  effectual  to  make  the  gift 
complete.     There  was  no  allq[ation   in  the 
statement  of  claim  that  there  was  such  a 
covenant  as  the  alleged  implied  covenant  of 
the  deed,  and  no  argument  that  damages  as 
for  breach  of  that  covenant  could  be  recovered. 
But  semhle,  no  such  covenant  arises  onlees  the 
gift  is  effectual  to  pass  the  property.     Per 
Curiam  {Higgins^,  dissenting): — ^The  action 
was  an  action  for  administration,  and  costs 
could  therefore  be  ordered  to  be  paid  out  of  the 
estate.     Judgment  of  Cooper  C.J.  {Aiming  v. 
I      Anning,    1906    St.    R.    Qd.,    317),     varied. 
Anning  v.  Anning         ....    1049 

DEFAULT  ASSESSMENT— How  far  eoaciiislve.] 
— Set  Income  Tax.  Taxation  CommiMsionert 
{N.S,W,)y.  Mooney     ....    1439 

DEFEASANCE,  SECRET.]  —  ^ee  Insolvknct. 
Bank  of  Au^ralasia  y,  HaJU         •         -    1514 

DEMAND  FOR  MORE  THAN  IS  OWING— Aet  of 
Insolveney — Fallnre  to  satisfy  jadgment  — 
Notice  of  objection,  saffieleney  of.] — See  Insol- 
vency.    Hamilton  v.  Wame        -        -    1293 

DEPOSIT  PAID  TO  AGENT  OF  VENDOR— 
Rescission  of  contract— Recovery  of  deposit 
from  vendor— Stakeholder.]— ^ee  Contract. 
Chrintie  v.  Bobiimon      •        .        .        .     1333 

DEPOSIT,  RETURN  OF— Provisional  refusal  of 
purchaser  to  aecept  giMids— Repudiation  by 
vendor.]— ^ee  Contract.  Francis  v,  Zyon 
1023 

DBSTRUCnON  OF  BALLOT-PAPERS— Orderini^ 
reooaut.]  —  See  KLBnoRAL.  Blundell  v. 
Vardon 14^ 

DIMINUTION-Jadlelal  salaries.]— .%<  Inoohb 
Tax.  Cooper  v.  Commimoners  of  Income  Tax 
{Qucendand) ]304 
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DISMMSAL — Procedure— Admission  of  offence 
chArged — Power  to  dismiss  without  inquiry 
bj  board— Witlidmwni  of  admission.]— 5ee 
Public  Servick.  Bridget  v.  The  Commoti- 
tnoniaealth 1195 

DISPENSING  WITH  SERVICES— Ineapacitj  of 
employe— Right  to  eompensation.]— ^ee  EUiL- 
WAY  Emplotb.  Noonan  v.  VietariaH  Bail- 
toays  Commissioners      ....     1668 

DOMICILE  OF  FATHER  IN  AUSTRAUA  — 
Infant.]  —  See  Ihmiobant,  Prohibited. 
Ah  Yin  V.  Christie        ....     1428 

DOWER— Nature  of  right.]— S^«e  Statutis,  Con- 
solidation or.    Marshall  y.  Smith     •    1617 

ELECTORAL— Commonwealth  Eleetoral  Aets 
1902^,  sees.  110,  111,  118  (a),  118  (b),  (e), 
(e),  184,  147,  158  (b),  (d),  181  (a),  199,  800— 
Schedule— Forms— Statutory  Rules  1808,  No. 
78— Electoral  Regulations  88,  88,  86,  88— 
Ordering  recount  after  destruction  of  bailot- 
papers — Election — Method  of  voting,  man- 
datory or  directory — Writing  and  marks  on 
ballot-papers^Identlflcation  of  voter — De- 
fective authentication  of  ballot-papers  — 
OHIcial  default  —  Avoidance  of  election  — 
Amendment  of  petition.]— The  fact  that,  in  an 
election  for  the  Federal  Senato  the  returning 
officer  for  the  Stiite  directed,  nnder  sec.  161 
(a)  of  the  Cammomoealth  Electoral  Acts  1902-5, 
a  recount  of  all  the  ballot»papers  before  the 
declaration  of  the  poll,  does  not  debar  the 
Conrt  of  DLsputed  Ketums  from  ordering  a 
farther  recount  under  the  control  of  the  Court. 
A  case  for  a  recount  having  been  otherwise 
established,  the  fact  that  the  ballot-papers  of 
one  of  the  electoral  divisions  of  the  Stato  had 
been  accidentally  destroyed  is  not  sufficient  to 
deprive  the  petitioner  of  his  right  to  a  recount. 
An  ordinary  ballot-paper  which  has  been 
initialled  on  the  front,  instead  of  the  back, 
will  not  be  thereby  invalidated,  if  it  appears 
that  the  paper  was  so  folded  that  the  presid- 
ing officer  could  see  his  initials  without  dis- 
closure of  the  voting  for  candidates.  An 
absentee  ballot-paper  which  has  been  initialled 
on  the  front,  instead  of  the  back,  is  not 
thereby  invalidated,  as  the  counterfoil  is 
sufficient  for  authentication  ;  but  absentee  or 
postal  ballot-papers  which  have  not  been 
initialled  at  all  are  invalid.  In  considering 
the  validity  of  ballot-papers  marked  by  votors 
not  strictly  in  accordance  with  the  Act,  the 
Court  will  give  effect  to  the  intention  of  the 
voter  wherever  it  is  clearly  indicated  by  the 
necessary  crosses,  except  where  the  Act  has 
expressly  declared  the  vote  void ;  and  redund- 
ant marks  upon  the  ballot-paper  will  not 
invalidate  the  vote  unless  the  marks  are  such 
that  the  voter  can,  not  might  possibly,  be 
identified.  Cirencester  Casey  4  O'M.  &  H., 
194;  Day's  Election  Cases,  155,  applied. 
Marks  made  by  the  voter  upon  the  ballot- 
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paper,  which  there  has  been  an  undoubted 
attempt  to  obliterate,  will  not  be  treated  as 
an  indication  of  uncertaintv  on  the  part  of  the 
voter.  It  is  mandatory  that  the  occupation 
and  address  of  the  witness  should  be  added  to 
the  signature  of  the  witness  to  postal  ballot- 

Sapers.  In  estimating  the  effect  of  official 
efaulto  upon  the  result  of  an  election,  the 
Court  will  consider  the  incidence  among  the 
candidates  of  all  authentic  votes  that  were 
invalidated  by  official  defaulte,  so  far  as  this 
can  be  done  without  infringing  the  secrecy  of 
the  ballot.     Blundelly,  Vardon  -        -    1463 


Eleetion—Ballot>paper  — Necessity  for 


placing  cross  within  square — Harks  enabling 
voter  to  be  identifled— Commonwealth  Elee- 
toral Act  1908  (No.  18  of  1808),  sees.  151, 158 

(d).]  — The  decision  of  the  High  Court  in 
ChanUr  v.  Blackwood,  (No.  1),  1  C.L.R.,  3», 
viz.,  that  the  cross  indicating  a  voter's  prefer- 
ence must  be  placed  within  the  square  printed 
on  a  ballot -paper  opposite  to  a  candidate's 
name,  is  directory  only  and  not  mandatory,  is 
not  affected  by  the  Commonwealth  Electoral 
Act  1905.  In  the  absence  of  any  evidence  of 
an  improper  practice  or  plan,  the  mere  fact 
that  there  is  upon  a  ballot-paper  a  mark  which 
may  by  possibility  enable  some  one  to  identify 
the  voter,  does  not  necessarily  invalidate  the 
vote.  Statement  of  questions  to  be  determined 
before  acceptance  of  a  ballot-paper  as  good. 
Kennedy  v.  Palmer       ....    1481 

Election  of  Senators — Election  of  one 


declared  void— Vacancy  in  place  of  Senator— 
Successor  chosen  by  Stete  Parliament — Re- 
ftasal  of  Governor  to  issue  writ  for  new  election 
— Handamns — Question  for  determination  by 
Parliament— The  Constitution  (68  A  84  Vict, 
c.  12),  sees.  18, 15,  47— Judiciary  Act  1903  (No. 
8  of  1908),  see.  83.] — The  Governor  of  a  State 
in  issuing  a  writ  for  the  election  of  senators 
under  sec.  12  of  the  Constitution  is  acting  in 
the  capacity  of  the  constitutional  head  of  the 
State,  and  not  as  an  officer  of  the  Common- 
wealth within  the  meaning  of  sec.  75,  Bub-sec. 
V.  of  the  Constitution.  Upon  a  petition  pre- 
sented to  the  Court  of  Disputed  Returns  under 
the  provisions  of  the  Commomeealth  Electoral 
Act  1902  it  was  declared  that  the  election  of 
one  of  the  three  senators  returned  as  duly 
elected  for  South  Australia,  in  place  of  those 
whose  places  had  become  vacant  by  effluxion 
of  time,  was  void.  The  Parliament  of  South 
Australia,  assuming  to  act  under  sec.  15  of  the 
Constitution,  chose  a  person  as* senator  to  fill 
the  vacancy,  that  choice  was  duly  certified, 
and  the  person  chosen  sat  and  voted  as  a 
senator.  The  candidate  whose  election  had 
been  declared  void  applied  to  the  High  Court 
for  a  writ  of  mandamus  to  compel  the  Governor 
to  issue  a  writ  for  a  popular  election.  Held, 
that  a  mandamus  will  not  lie  to  the  Governor 
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of  a  Rl«t«  to  compel  him  to  do  ui  a-at  in  liii 
CHfMunty  of  Govamor.  The  juriediotion  in  re- 
■pect  of  iDBtidftmui  conferred  upon  the  High 
Court  by  the  ConatitutioD,  b«c.  75,  eubsec.  v., 
hu  DOC  been  enlorged  by  sec.  33  of  khe  JtuHc- 
iary  Act  1903.  Held,  bIbo,  that,  the  question 
whether,  under  the  circumBtancei,  there  wu 
or  wM  not  It  vaoftDcy  in  the  reprnentitioD  of 
.South  An>tr»1ia  in  the  Senate  waa  a  qneetion 
to  be  decided  by  the  Senate  under  tea.  47  of 
the  CooatitutioD.  Rule  ui»i  for  a  writ  of 
mandamua  diaubarged.  H.  v.  Ooitmor  qf 
Soul\  Avrtralia U97 

EIPLOTE,  INCAPACITY  OF—Dlspenalng  nlth 
itervleeti — Right  to  oonpenwllon.]— 5ee  Rail- 
way JJHPLOTB.  SoonaK  V.  Victorian  Itait- 
UKiyi  Q>nuniMi(HWr«      .         .         .         .     ]  668 

ENGINE,  nRE  ESCAPING  FROM  — Rallwaya— 
OailgBlon  to  bnrn  Kru*  wlthla  isilwaj  fences 
— Llabilttj  ar  Cammlialuners— Oecapktlon  of 
ralliray  land  by  anuther  penoB— Railways 
Act  lg>0  (Viet.).  (No.  tI3S),  we.  llS.]-S«e 
NKtiLiOENCK.  Vicloriau  ItaUwayt  Commit- 
eioiun  V.  Campbdl        ....     1448 

EQUITABLE  RE  PLICATION- A  el  lea  fur  rat- 
Plea  ot  cvlctioB  by  title  parnnount  from  por- 
tloB  of  land  demised — Appurtlonnent — Right 
of  adjoining  owner  to  foreshore  —  Crown 
Lands  A«t  1884  (N.8.W.).  sees.  U,  «8,  >0.]- 
Set  Landlckb  and  TmiANT.  Ptrpriaai  Trat- 
Itt  Co.  Ltd.  v.Orr  -     13B5 

ESTATE  LESS  THAN  CI.OM-Hnrrled  wonua- 
Rigfaii  of  husbaMd  and  n«it  of  klB.]-SM 
Ihtbstact.     Jamiaon  v.  Chi-ialttiton   -     14S9 

EVICTION  BT  TITLE  PARARUDNT  FROM  POR- 
TION OF  LAND  DEMISED,  PLEA  OF— Action 
for  reol — Appurtlonnent — Eqnllable  replica- 
tion—Rl|clit  of  adjaJBlng  owner  to  foresfaore 
—Crown  Land!  Act  1884  (N.S.W.),  mcs.  U,  88, 
M.J— See  Landlord  and  Tinant.  PtrpeiwU 
TniMc.  Co.  Ltd.  v.Orr        ■        -        -     ISSS 

EVIDENCE  — ContradlcttnK  fitalementfl  of  ad- 
Terse  wlttipsa.]  — S«e  Deceit,  Action  for. 
Holmf.^  V.  JoiKt 1892 

EVIDENCE  ON  OATH,  COKHEKT  UPON  AC- 
CUSED PERSON  REFRAINING  FRON  GIVING 
—Crimes  Aet  ISOO  (N.8.W.),  (No.  40  of  IHOO), 
nee.  107,  sub-see.  t.]—Ste  PkactIce.  BalaU- 
lard  V.  Tht  Kiiig 1282 

EXECUTION,  CAUSE  REMITTED  TO  SUPREME 
COURT  FOR—Stay  ot  prucerdlup>  in  Supreme 
Court— Duty  of  Supreme  Court-  Judklar;  Art 
IS03  (Nb.  S  of  IMS),  sec.  17.]-6m  Practice. 
Peacoek  v.  D.  it.  Oibonit  d:  Co.  ■        -     1664 

FATHER,  DOMICILE   OP,  IN    AUSTRALIA— In - 

that.]  —  ^^e<  Immiohant,  Pbouibitkd.  Ah 
riu  V.  ChrittU 1428 


Omlsilon  ts  barn  gmas  wilUa  tmllway  femcca 
—Liability  of  CsBmlnioaeri — Oe««pUiaH  af 
railway  land  by  aaother  penoa- Railway* 
Aet  IBM  (VIcU),  (Ho.  lltS),  letv  ll&.]~&< 
Nboliokhce.  Vietorian  Raiiwayi  Commit- 
lionera  v.  CampbtU       .        -         .         ,     1446 

nRM,    PROSECUTION    AGAINST— Use   of   Mna 


12tt> 

FORE^ORB,  RIGHT  OF  ADJOINING  OWNER  TO 

—Action  for  reat—PlM  of  cTletlvB  by  title 
paraniauut  froai  pntion  of  land  deniscd — 
App>irtlonaeat  —  Eqnllable  re|illeatlaa  — 
Crown  LandR  Aet  I8S4  (N.8.W.),  sea.  U,  C8, 

M.] —See  Land LOBD  and  Xesas-t.  Perpttiml 
Tmtta  Co.  Ltd.  v.  Orr  -     I39S 

FRAUDULENT   INTENTION  —  Contnct   of  mle 

ladnevd  by  lalse  represeHtMloB — Usdcacrip- 
I  ton  of  property  sold— laspectlen  bj  parrlMBer 
— Xeasire  uf  dawagea.]— Sm  Dbcut,  Actiok 
FOK.     Hoimtt  V.  Jona  -        ■        .        -     169! 

GIFT,  DEED  OF— Personalty -No  drltrery  of 
peneasioB — Nwesonry  ooadltl<»i  of  txumsttr 
— Partncraklp  share — Bank  depoalts— Crawn 
Icaaeholds  —  OattelB  powrnal  —  Krcctaalloa 
of  gift— Oefttlan  of  lMperfi»ct  trast— Anlga- 
BBBt — Notlee.]— Sae  Dskd  or  Gift.  Anitimg 
V.  Atatiiig 10*8 


GOODS,  SAI£  OF,  TO  BE  SHIPPED  ARROAD— 
Constrnelion  of  cl.f.  contract — ObllgaUoas  af 
veador  as  to  quality  and  eoadlUon  of  goodi — 
Implied  warranty,}— &e  Contkaot.  Bowde* 
Bros.  A  Co.  Ltd.  v.  LitUt    ■  -     13H 

OOTERNOB  OF  STATE- Vaeano}  In  place  of 
Senalur- Sncee«sar  chosen  by  State  Paiila- 
Bcnt- Refneal  uf  Governor  to  isHe  writ  ttar 
new  eloctloB — Mandamus  —  Question  for  de- 
termination by  Parllameat— The  ConsUtatloa 
(MS  A  81  Viet.  c.  IS),  Beet.  13,  IS,  47— Jadio 
Inry  Aet  IIIOS  (No.  f  of  1*03),  sec.  13.]- See 
Elecvokau  if.  V.  Oortnior  of  South  Atu^ 
trcdia I4S7 

GRASS  WITHIN   RAILWAY   FENCES,  OlISSION 

TO  BUItN— Fire  ewf^riag  Tram  eaglBit— Ua- 
blllty  of  Ciimmlsalonera — Oocapation  of  mil- 
nay  land  by  another  person— Railways  Act 
18)H)(VleL),  (No.  II3S),sec.  IIS.>-5feNai)LI- 
(jENCE.  Victorian  RaUaayt  Coiyanissioturt  v. 
Ciimpbtll 1446 

GRATUITY— Services  dlspeased  vrltli  by  Publle 
Scrrlcp  Board  —  Permanent  and  tompoinrjr 
offleer.]  — Sef  Pdbuc  Sbbvicx.  AfoiifoH  v. 
n'illianu IQM 
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HABEAS  CORPUS— Child  In  custody  of  others— 
Right  of  father  —  Abdication  —  Welfare  of 
child.]— ^«e  Infant,  Custody  of.  Qotdwiith 
V.  Sa^vdA 1648 

HIGH  COURT— Cause  remitted  to  Supreme  Court 
for  execution — Stay  of  proceedings  by  Supreme 
Court  —  Duty  of  Supreme  Court  —  Judiciary 
Act  1903  (No.  6  of  IIIOS),  sec.  87.]— i^ee  Prao- 
TICB.     Peacock  v.  X>.  M.  Osborne  ds  Co,     1564 

HIGH  COURT,  CONFLICTING  DECISIONS  OF 
PRIYY  COUNCIL  AND-Dnty  of  High  Court.] 

— See  LsGiSLATiVK  Powers.     Baxter  v.  Com- 
misnonersof  Taxation  (N. 8.  W.)  '        •     1087 

HUSBAND  AND  NEXT  OF  KIN,  RIGHTS  OF— 
Harried  woman — Estate  less  than  £1,000.] — 

See  Intestacy.   Jamitson  v.  Christejiaon    1489 

IHHIGRANT,  PROHIBITED—  Inlknt—  Domicile 
of  father  in  Australia — Immigration  Restric- 
tion Act  1905  (No.  17  of  1905),  sec.  4  — 
Immigration  Restrlrtion  Act  1901  (No.  17  of 
1901),  sec.  8.]— The  fact  that  the  father  of  an 
infant,  born  out  of  Australia,  and  who  has 
never  been  in  Australia,  is  domiciled  in  Aus- 
tralia is  irrelevant  to  the  question  whether 
that  infant  on  coining  to  Australia  is  a  pro- 
hibited immigrant  within  the  meaning  of  the 
Immigration  Restriction  Acta  1901-1905.  Ah 
Yin  V.  GhriHtie 1428 

IMPLIED  WARRANTY  —  Sale  of  goods  to  be 
shipped  abroad — Construction  of  cl.f.  eontnict 
— Obligations  of  veudor  as  to  quality  and  con- 
dition of  gooils.] — See  Ck>NTRAGT.  Boioden 
Bros,  ds  Co,  Ltd,  v.  LiUle    -        -        -     1364 

INCAPACITY  OF  EMPLOYE  —  Dispensing  with 
services — Rlsriit  to  compensation.] — See  Rail- 
way Employe.  Noonan  v.  Victorian  Rail- 
wayti  ComminsionerB      ....     1668 

INCOME  OF  COMMONWEALTH  OFFICER,  TAXA- 
TION OF.]— Sec  Lkoislativb  Powers.  Baxter 
v.  Commissioners  of  Taxation  [N.S,  W.)    1087 

INCOME  TAX— Decision  as  to  limits  Inter  se  of 
constitutional  powers  of  Commonwealth  and 
State— Taxation  of  Income  of  Commonwealth 
oflleer — Appeal  to  Privy  Council— C<frtlflcate 
of  High  Court—**  SpeniiU  reasons  "—The  Con- 
stitution (68  A  64  Vict.  c.  12),  sec.  7i.]—See 
Legislative  Powers.    Flint  v.  Webb  -    1178 


-Income  Tnx  (Consolidated)  Acts  1902-4 


(Qil.)  (4  Edw.  VII.  No.  9),  sees.  S,  7,  12,  58— 
Income  Tax  Declaratory  Act  1905  (Qd.)  (5 
Edw.  YII.  No.  S4),  sec.  2— Order  In  Oouneil, 
6lh  Jnne  1859,  pars.  11.,  xv.,  xvi.,  xxii.— 
Constitution  Act  1867  (Qd.).  (31  Vict.  No.  S8), 
sees.  4,  16, 17— The  Constitution  (68  Sl  64  Yict. 
c.  12),  se4%  109 — Judicial  salaries.  Income  tax 
on — **  Diminution  "  —  '*  Paid  and  payable  " — 
State  Laws,  inconsistency  with  State  Constitu- 
tion —  Powers  of  legislatures  under  written 


INCOME  TAX^continued, 
Constitutions  —  Colonial  Laws  Validity  Act 
1865  (28  &  29  Vict.  c.  6S),  sees.  2,  8,  5.]— The 
power  vested  in  a  State  le^slature  by  its 
Constitution  to  enact  constitutional  alterations 
must  be  exercised  by  direct  legislative  pro- 
visions :  So  long  us  the  (institution  remains 
unaltered  any  enactment  inconsistent  with  its 
provisions  is  invalid.  A  State  law  imposing 
a  tax  generally  upon  the  income  of  each  citizen 
of  the  State  to  the  extent  of  the  general 
balance  of  his  income,  after  allowing  for  all 
sources  of  revenue  and  all  lawful  deductions, 
is  not  inconsistent  with  the  provision  in  the 
Queensland  Constitution  Act  1867f  that  such 
salaries  as  are  settled  by  law  upon  the  Judges 
of  the  Supreme  Court  for  the  time  beins  shall 
in  all  time  cominff  be  paid  and  payable  to 
every  such  Judge  for  the  time  being  so  long 
as  the  patents  or  commissions  of  any  of  them 
respectively  shall  continue  in  force.  Decision 
of  the  Supreme  Court :  In  re  the  Income  Tax 
(Consolidated)  Acts  1902-1904,  and  the  Inconve 
Tax  Declaratory  Act  o/1905,  1907  St.  R.  Qd., 
110,  affirmed.  Cooper  v.  Commissioner  of  In- 
come Tax  [Queetislafid)  -        -        •     1304 


Persons  obliged   to  furnish  returns — 

Defkult  assessment  —  How  far  conclusive — 
Profits  arising  from  sale  of  mine — Land  and 
Income  Tax  Assessment  Act  1895  (N.S.W.), 
(59  Viet.  No.  15),  sees.  SO,  S9,  56,  57,  58— 
Regulations  1st  December  1899,  Paragraphs 
ii.,  V. — Form  D.]— Where  property  is  sold  by 
a  person  who  does  not  tramc  in  that  kind  of 
property,  the  proceeds  of  such  sale  are  capital 
and  not  income.  By  Regulations  made  under 
the  Land  and  Income  Tax  Assessment  Act 
1895  (N.S.  W.),  (not  brought  to  the  notice  of 
the  Supreme  Court  or  the  High  ('ourt)  every 
person  in  the  enjoyment  of  an  income,  what- 
ever the  amount  may  be,  is  required  to  make 
a  return  to  the  Commissioners  of  Income  Tax, 
and  a  default  assessment,  not  questioned  in 
the  manner  provided,  becomes  binding  and 
conclusive  on  such  person.  Appeal  from  the 
decision  of  the  High  Court  (Mooney  v.  Com- 
minsiouers  of  Taxation  {New  South  Wales)^  3 
C.L.R.,  221),  allowed  on  this  ground.  Tojca- 
tion  Commissioners  (27,8.  W.)  v.  Mootiey    1439 

INFANT— Domicile  of  father  In  Australia.]— ^ee 
Immigrant,  Prohibited.  Ah  Yin  v.  Christie 
1428 

INFANT,  CUSTODY  OF— Parent  and  chlid-^Child 
III  custody  of  others — Habeas  Corpus — ^Rlght 
of  father— Abdication— Welfare  of  child.]— 

The  father  of  a  child  live  months  old,  her 
mother  being  dead,  gave  her  into  the  custody 
of  her  maternal  grandparents,  and  left  her  in 
their  custody  until  she  was  nine  years  old,  and 
by  certain  acts  the  father,  in  the  opinion  of 
the  majority  of  the  Court,  indicated  his  inten- 
tion to  abandon  his  right  to  her  custody  in 
favour  of  the  grandparents,  but  had  not  other- 
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INFANT,  CUSTODY  OF— continned. 
wise  disentitled  himself  to  his  natural  right 
to  the  castody  of  the  child.  The  father, 
having  married  again  shortly  after  his  first 
wife's  death,  had  by  his  second  wife  fonr 
other  children.  The  grandparents  were  desir- 
able guardians  of  the  child,  and  she  was  happy 
with  them.  Held  {Higgvis  J.  dissenting)  that 
under  the  circumstances  it  would  be  injurious 
to  the  welfare  of  the  child  to  make  sach  a 
change  of  custody  and,  therefore,  that  the 
Court  shoald  refuse  to  order  her  to  be  handed 
over  to  her  father.  Per  Higgins  J.  : — There 
were  no  facts  showing  anything  of  the  nature 
of  *'  abdication "  in  the  sense  of  Lyons  v. 
Bhnkin  (Jac,  245);  the  father  had  merely 
refrained  from  taking  legal  proceedings  to 
compel  the  grandparents  to  give  up  the  child 
when  he  wanted  her ;  and  unless  it  were 
proved  to  be  essential,  or  clearly  right,  for  the 
welfare  of  the  child  in  some  very  serious  and 
important  respect  that  she  should  be  left  with 
the  grandparents,  the  father  was  entitled  to 
the  custody.  The  custody  of  a  child  is  not  a 
mere  matter  for  the  discretion  of  the  Court, 
judffing  as  to  the  balance  of  expediency  on 
affidavits.  The  Court  must  be  satisfied  that 
to  let  the  father  have  his  child  would  involve 
some  serious  injury  to  the  child.  Rtg  v. 
Oyngall,  (1893)  2  Q.B.,  232  ;  and  In  re  Agar- 
Ellis ;  Agar-Ellis  v.  LaaceUeSj  10  Ch.  D.,  49, 
considered  and  applied.  Judgment  of  Supreme 
Court  (/?.  V.  Qoldsmiih,  29  A.L.T.,  40), 
reversed.  Order  of //oci^e«  J.  restored.  Oold- 
smith  V.  Sands 1648 

INFRINGESiENT—Vnildity  of  patent—Prior  pub- 
lication—Prior user— User  by  person  other 
thau  liiYetitor — Prior  sale  of  product  of  inven- 
tion —  Product  which  discloses  process  of 
manufacture — Statute  of  Monopolies  (21  Jac. 
I,  c.  8),  sec.  •.]— See  Patent.  Oidlen  v.  WeU- 
bach  Light  Co.  of  Australasia  Ltd.        •      990 

INQUIRY  BY  BOARD,  POWER  TO  DISHSS 
WITHOUT— Admission  of  offence  chargeil— 
Withdrawal  of  admission.]— 5ee  Pitblic  Ser- 
vice.    BHdges  v.  The  Commonwealth  -    1 195 

INSOLVENCY— Insolvency  Act  1890  (Vict.),  (No. 
1102),  sec.  87  (vlii.),  45— Petition  fur  seques- 
tration—Act  of  insolvency— Failure  to  satisfy 
Judgment — Demand  for  more  than  is  owing — 
Notice  of  objection,  sufficiency  of.] — Where 
judgment  has  been  obtained  against  a  debtor, 
and  he  has  after^'ardspaid  part  of  the  amount 
due,  a  subsequent  demand  upon  him  for  the 
whole  amount  of  the  judgment  debt  is  not  a 
good  demand  on  the  debtor  to  satisfy  the 
judgment  so  as  to  constitute  an  act  of  insol- 
vency within  the  meaning  of  sec.  87  (viii.)  of 
the  Insolvency  Act  1890.  On  a  petition  for 
sequestration,  a  notice  having  been  given  bv 
the  debtor  that  he  disputes  the  act  of  insol- 
vency alleged  in  the  petition  (that  he  had  been 
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called  on  to  satisfy  a  judgment,  and  had  foiled 
to  do  so),  he  is  entitled  to  prove  that  the  de- 
mand on  which  the  act  of  insolrency  waa 
baaed  was  for  a  larger  sum  than  was  due,  and, 
therefore,  to  give  evidence  that  before   the 
issue  of  execution  he  had  paid  part  of  the  judg- 
ment debt.     Per  Higgins  J.     Quaere,  whether 
the  sheriff 's  officer  is,  for  the  purpose  of  the 
act  of  insolvenc}',  to  specify  the  exact  amount 
that  is  owing — whether  he  may  not,  following 
the  rule  of  the  Act,  simply  call  upon  the 
debtor  to  ''satisfy  the  judgment."  Judgment 
of  Hood  J. :  In  re  Hamilton,  (1907)  V.L.R., 
75;  28  A.L.T.,  124,  reversed.     Hamilton  v, 
Wame 129* 


Security  given  over  property  of  debtor 

for  advances  —  Insolvency  Aet  1874  (^.)  (S8 
Vict.  No.  5),  sees.  107,  108,  109,  US,  US,. 
140— AbUlty  to  pay  ''  debU  as  they  become 
due  **  from  his  own  moneys  —  '*  Reasonable 
and  sulilclent  oonsideration  gives  at  thr 
time"— ''Good  Ihith''— Debts,  liqaldated  oaA 
contingent  liabilities — Assets,  realizable  pro- 
perty, credit— Bills  of  Sale  let  1891  (^.),  sec^ 
4 — ^Trne  statemeut  of  consideration — Secret 
defeasance.] — Where  the  validity  of  a  convey- 
ance by  a  debtor  to  a  creditor  is  queaUoned 
under  the  Insolvency  Aet  1874  (Qd.),  the 
words  in  sees.  107  and  108,  *'  unable  u>  pay 
his  debts  as  they  become  due  from  his  own 
moneys/*  mean  that  the  debtor  must  at  the 
time  in  question  have  had  sufficient  cash  in 
hand  or  been  able  to  obtain,  by  sole  or  pledge 
of  his  available  assets,  command  of  aumcient- 
money  to  satisfy  all  debts  that  were  antici* 
pated  to  fall  due  and  become  ascertained  m 
the  reasonably  immediate  future.  Held,  per 
Curiam  [Higgins  J.  dissenting). — "  Debts"  in 
the  above  sections  include  any  liabilities  that 
would  have  been  provable  in  insolvency  if 
the  debtor  had  been  adjudicated  insolvent  ac 
the  time  in  question.  Under  sec.  108  the 
words  "  reasonable  and  sufficient  considera* 
tion  "  require  that  the  debtor  shall,  in  return 
for  the  property  conveyed  or  pledged,  receive 
from  the  creditor  such  consideration  in  money 
or  realizable  value  as  will  make  up  to  hi» 
estate  substantially  what  the  conveyance  or 
pledge  has  taken  from  it.  Under  sec  109, 
the  words  'Mn  good  faith"  mean  that  the 
creditor  taking  a  conveyance  or  security  from 
the  debtor  must  prove  that  he  took  without 
knowing,  or  being  put  upon  inquiry  whicli 
would  disclose,  that  the  conveyance  or  security 
taken  would  or  might  defeat  the  claims  of 
other  creditors.  R.  on  7th  July  1905,  being 
in  need  of  money  to  pay  wages  to  the  mlnem 
in  his  colliery,  applied  for  an  advance  from 
the  A.  Bank,  wnich  had  financed  him  for 
some  years,  and  the  manager  whereof  was 
familiar  with  all  his  affairs.  The  bank  made 
him  an  advance  of  £937,  and  took  a  security 
for  an  amount  comprising  that  sum  and  ait 
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old  overdraft  of  £954.  This,  with  a  farther 
advance  of  about  £200  which  was  contem- 
plated, bat  not  stipulated  for,  would,  it  was 
stated,  have  been  a  full  advance  upon  the 
assets  assigned,  stated  as  worth  £4,800.  At 
that  time  R.  had  other  assets,  including  book 
debts  worth  £1,250,  and  furniture,  an  office, 
and  small  allotments  of  land,  worth  £350  in 
all ;  and  there  were  debts  then  due  of  £450 
and  other  debts  soon  accruing  due  of  £600. 
In  August  a  further  sum  of  about  £200  would 
fall  due  for  current  wages.  Besides  these 
assets  R.  was  conducting  a  colliery  business 
at  a  slight  profit,  and  had  a  claim  against 
P.  for  £1,800  as  balance  of  purchase  money 
of  a  ship,  which,  however,  had  since  March 
1905  been  the  subject  of  an  action  by  P. 
against  R.  The  action  resulted  in  August  1905 
in  a  judgment  against  R.  for  the  rescission  of 
the  sale,  the  repayment  of  £700  deposit  of 
purchase  money,  and  the  payment  of  damages 
and  costs  amounting  to  over  £1,500.  R.  then 
presented  a  petition  for  liquidation.  Heldf 
per  Curiam  (Iliggine  J.  dissenting),  that  the 
security  g^ven  to  the  bank  was  invalid  under 
sees.  108  and  109  of  the  Insolvency  Act  1874 
(Qd.);  that  the  debtor  at  the  time  of  living 
the  security  was  unable  to  pay  his  debts  as 
they  became  due  out  of  his  own  moneys,  and 
did  not  obtain  a  reasonable  and  sufficient  con- 
sideration ;  and  that  the  bank  did  not  take 
the  security  in  good  faith.  Per  Higgins  J.  : 
—The  word  *'  debts"  in  sees.  107  and  108,  in 
the  expression  "unable  to  pay  his  debts  as 
they  become  due  from  his  own  moneys,"  does 
not  include  continsent  or  other  mere  liabilities, 
but  means  debts  m  the  ordinary  commercial 
and  legal  sense,  whether  payable  presently  or 
iu  the  future.  The  words  in  sec.  108,  requir- 
ing for  the  validity  of  a  dealin|^  before  insol- 
vency **  a  reasonable  and  sufficient  considera- 
tion given  at  the  time,"  do  not,  as  applied  to 
a  security  given  by  the  insolvent,  mean  that 
the  present  advance  must  be  equal,  or  nearly 
equal,  or  equivalent,  or  nearly  equivalent,  in 
amount  to  the  amount  secured.  The  object  of 
the  section  was  to  prevent  the  favouring  of 
certain  creditors  at  the  expense  of  the  others. 
The  test  is,  was  the  dealing  a  true  bargain, 
each  of  the  parties  straining  for  his  own 
benefit.  On  the  facts,  the  trustee  has  not 
satisfied  the  burden  of  proof  by  showing  that 
on  the  7th  and  8th  July  R.  was  unable  to  pay 
his  debts.  Judgment  of  Real  J.  :  In  re 
Robertson;  Ex  parte  Hall,  1907  St.  R.  Qd., 
76,  affirmed,  ^anil*  of  Atislralasia  v.  Hall 
.     1514 


INSPECTION  BT  PURCHASER— Contract  of  sale 
liiflaced  by  false  representation — ^Fraudulent 
intention— HIsdescriptlon  of  property  sold— 
Measore  of  damaf^^es.] — See  Deceit,  Action 
FOB.     Holmes  v.  Jones         -       -       -    1692 


INTESTACY— Harried  woman— Estate  less  than 
£1,000— Rights  of  husband  and  next  of  kin- 
Harried  Women^s  Property  Act  1890  (Viet.)* 
(No.  1110),  sec.  25— Intestates*  Estates  Act 
1896  (Vict.),  (No.  1419).]  — The  Intestates* 
Estates  Act  1896,  which  provides  that  the 
widow  of  a  man  who  dies  intestate  leaving  an 
estate  of  the  net  value  of  not  more  than  £1 ,000 
shall  be  entitled  to  the  whole  of  such  estate, 
and,  if  the  net  value  exceed  £1,000,  that  she 
shall  be  entitled  to  £1,000  of  it  and  to  a 
charge  over  the  whole  of  the  estate  for  such 
sum,  is  not  a  law  which  makes  an  alteration 
of  the  law  as  to  the  **  manner  and  proportions 
in  which  the  estate  real  and  personal  as  to 
which  a  married  man  dies  intestate  is  dis- 
tributable between  his  widow  and  his  children 
or  next  of  kin,"  within  the  meaning  of  sec.  25 
of  the  Married  Women* s  Property  Act  1890. 
Quosre  whether  that  section  incorporates  future 
alterations  of  the  law  as  to  distribution.  Held, 
therefore,  that  the  estate  of  a  married  woman 
who  died  intestate  leaving  her  surviving  her 
husband  and  next  of  kin,  the  value  of  the 
estate  not  exceeding  £1,000,  was  distributable 
one-half  to  the  husband  and  one-half  to  the 
next  of  kin.  Judgment  of  Gussen  J.  {In  re 
Jamieson ;  Christenson  v.  Jamieson,  (1907) 
V.L.R.,  103;  28  A.L.T.,  138),  affirmed. 
Jamieson  v.  Christenson         •        -        -     1489 

INVENTION  ALREADY  IN  POSSESSION  OF 
PUBLIC— Description  in  specification  of  State 
patent — Construction  of  claim — Opportunity 
to  applicant  to  amend — Claim  for  combination 
—Patents  Act  1908  (No.  21  of  1903),  sees.  56, 
7S.]-See  Patent.  Moore  and  Hesketh  v. 
PhUlips 1411 

JUDICIAL  SALARIES-Dimlnutlon.]— S«e  In- 
come Tax.  Cooper  v.  Commitsioner  of 
Income  Tax  {Queenslaiui)      -        -        -    1204 

JLHY,  DISAGREEMENT  OF— Power  of  Banco 

Court    to    enter    verdict.]  —  See    Practice. 
Heydon  v.  LUUh 1223 

LAND,  SALE  OF—Deposit  paid  to  agrent  of 
vendor — Rescission  of  contract — Recovery  of 
deposit  from  vendor — Stakeholder.]  —  See 
Contract.     Christie  v.  Robinson  -        -     1338 

LANDLORD  AND  TENANT  —  Action  for  rent  — 
Plea  of  eviction  by  title  paramount  from  por- 
tion of  land  demised — Apportionment — Equit- 
able replication — Right  of  ac^olnlng  owner  to 
foreshore — Crown  Lands  Act  1884,  sees.  03, 
08,  90.] — In  an  action  for  rent  due  under  a 
lease  of  land  fronting  the  sea  shore  the  defend- 
ants pleaded  eviction  by  title  paramount  of 
the  Crown  from  a  portion  of  the  laud  demised, 
consisting  of  a  strip  100  feet  wide  above  high 
water  mark,  and  claimed  apportionment  of 
rent  in  consequence.  The  plaintiffs  replied, 
on  equitable  grounds,  that  their  predecessors 
in  title  had  been  in  possession  of  the  whole  of 
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tlio  lands  demiBed,  t,ad  by  virtue  of  thetr 
powesaion  had  >  certain  interest  in  the  strip, 
and  had  tills  to  the  residue  of  the  Innds, 
which  title  and  poosessiuD  entitled  them  to  a, 
preferenti*!  right  uppurteii&nt  to  lemH  the 
strip  from  the  Urnwn,  and  that  by  the  lease  to 
the  defendants  this  interest  iind  right  paseed 
to  them,  OS  well  as  the  benefit  of  a  reilrictive 
covenant  as  to  other  adjacent  lands  of  the 
lessor*,  and  that  th?  defendant  always  hod 
possession  of  the  lands  demised,  first  by  virtue 
of  the  lease,  and  afterwards  by  virtue  of  the 
lease  and  of  a  ieMe  obtained  from  the  Crown 
of  the  strip  by  virtue  of  their  titie  to  and 
possession  of  the  residue,  and  ^id  the  plaintiffs 
full  rent  after  the  alleged  eviction,  excepting 
the  rent  claimed  in  the  action,  and  that  the 
plaintiQs,  relying  upon  the  performanoe  hy 
the  defendants  of  the  covenant  to  pay  rent, 
had  observed  the  restrictive  covenant,  and 
given  tlie  defendants  the  benefit  of  the  prefer- 
ential right  of  lease  of  the  strip,  and  that  the 
apportionment  claimed  wat  therefore  toequit- 
nbte.  Held,  that,  assuming  that  the  plaintiffs 
had  a  preferential  right  of  some  kind  over  the 
strip  under  the  Crown  Lands  Acta  by  virtue 
of  their  title  to  the  adjoining  land,  they  were 
not  entitled  to  an  unconditional  and  perpetual 
injunction  against  the  defendants  setting  up 
the  eviction,  and  the  replication  was  therefore 
bad.  Htlil,  also,  that  the  facU  alleged  did 
not  amount  to  an  argumentative  traveree  of 
the  eviction.  The  plaintiffs  claimed  title 
under  a  Crown  grant  which  described  the  land 
granted  as  bounded  by  the  waters  of  Port 
Hunter  with  the  following  exception  :  "saving 
and  reserving  to  His  Majesty  all  such  part  ol 
the  land  as  may  be  within  100  feet  of  high 
water  mark."  Senibte,  that  though  under  sec. 
63  of  the  CroKii  Land'  Ad  1884,  the  grantees 
had  some  rights  over  the  foreshore  by  virtue 
of  their  title  to  the  adjoining  land,  and  the 
power  of  the  Crown  to  grant  the  foreshore  to 
persons  other  than  the  grantees  was  to  that 
extent  limited,  at  any  rate  until  the  conditions 
stated  in  sec.  6S  should  have  happened,  the 
Crown  had  power,  under  sec.  90,  to  grant  a 
lease  of  the  foreshore  for  the  purposes  men- 
tioned in  that  section  to  persons  other  than 
the  grantees,  without  obtaining  their  con- 
currence. Decision  of  the  Supreme  Court : 
Perpthuil  Tm^ee  Co.  Ltd.  v,  Orr,  (1H06)  6 
S.R.  (N.S.\V.),  679,  affirmed.  Ptrptttial 
Trmlte  Co.  Lid.  v.  On-        -        -        .     139G 

liEASE,  NINING-Covensnt  to  work  HCcardlaK 
to  best  nail  must  ap|iroTeil  method —Const rac- 
tlod.] — See  Mining  Lkase.  Herrtptlher  v. 
Scottish  Avtlmlian  Mining  Co.  Led.       ■     053 
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LEfilSLATITE  POWER.S  -  co»{iHUe<f . 
Ike  ConsllliilioH  (U  £  M  TIcl.  e.  It),  see.  14,] 
—  The  fact  that  a  decision  of  the  Privy 
Council,  on  a  ijuettion  of  law  as  to  the  Umiu 
inttr  tt  of  the  constitutional  powers  of  the 
Commonwealth  and  the  States,  is  contrary  to 
a  previous  decision  of  the  High  Conrt  as  to 
whil^h  a  certificate  under  sec.  74  of  the  Coo- 
stitntion  has  been  aabed  snd  refnaed,  hfld  not 
to  be  of  itself  a  sufficient  special  reason  for 
granting  a  certificate  as  to  another  decision  of 
the  High  Court  following  its  previous  decisioo. 
The  inconvenience  caus^  by  the  eiiatence  ol 
those  contrary  decisions  helii  not  to  be  a  suffi- 
cient reason.  Ptr  OriJUhCJ.,  OCounorand 
Uaace  JJ.— That  inconvenience  can  be  re- 
moved by  the  Commonwealth  Parliament 
exercising  its  powers  under  MC.  77  (ii-|  of  the 
Constitution.  Ptr  Griffith  CL— That  incon- 
venience can  also  be  removed  by  the  Common- 
wealth Parliament  making  its  granta  to  its 
servants  subject  to  the  right  of  the  St*t«s  (o 
tax  them.  Ptr  Riggina  J. — ytioTe,  wfaether, 
if  a  State  income  tax  on  salaries  of  federal 
servants  is  invalid  under  the  Constitution,  the 
Commonwealth  Parliament  can  validate  such 
a  tax.      FliMy.   llVtfc  ...  -     1178 

Taxation  at  Income  of  Comaoawmltk 

oRlcer  -~  InterfErence  with  free  eserdsc  of 
Commonnenlth  power  —  laplled  prohlblliDn 
Ib  Constltntloa— Weight  to  be  attached  ts 
American  decisions  —  Qaestlen  as  t«  IlHits 
Inter  se  of  const!  tnt  I  anal  powers  of  COnnoa- 
wcalth  and  State — Conflicting  deelsloBS  of 
Privy  Conoell  and  High  Coan^-Dnty  af  High 
Conrt — Appeal  from  Slate  Court  exeretsiaic 
ftoderal  jarlsdletioa  lo  nigh  Coart—Powrrs  of 
Commonwealth  Parliament  —  Jndielarj  Act 
IBOS  (No.  •  of  1903),  sec.  3>— Ultra  vires— 
Appeal  to  Privy  Council- A pullcatlon  t«r  rer- 
tllleste— The  Coastltdtlon  (*3  &  U  Tier.  e. 
|g),  sees,  fit,  Bub^sec.  (xxxix.),  TS-7T.]— Id  an 
action  in  a  New  South  Wales  District  Court 
to  recover  income  tax  under  the  Land  aad 
Ineomt  Tax  Act  of  that  State  from  a  federal 
officer  in  respect  of  his  salary  as  such  officer, 
the  defendant  claimed  to  be  exempt  from 
liability  on  the  ground  that  the  taxation  of 
his  income  was  an  interference  with  the  free 
exercise  of  the  powers  of  the  Commoowaalth 
within  the  meaning  of  the  rule  laid  down  in 
D'Emden  v.  Ptd/ier,  1  C.L.K.,  91,  and  there- 
fore impliedly  prohibited  by  the  Constitution. 
The  Judge,  following  the  decision  of  tlie 
Privy  Council  in  Wfbb  v.  Outlrim,  (19071 
A.C.  81,  gave  judgment  for  the  plaintifi^. 
The  defendant  appealed  direct  to  the  High 
Court,  adopting  the  procedure  prescribed  by 
the  State  law  for  appeals  to  the  Supreme 
Court,  Held,  that  the  question  raised  by  the 
defence  was  a  question  as  to  the  limits  into-  k 
of  the  constitutional  powers  of  the  Common- 
wealth and  a  State  within  the 
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was  therefore  exercising  federal  jarisdiction 
under  sec.  39  of  the  Judiciary  Act  1903,  and 
the  appeal  was  competent  by  virtue  of  sub- 
sec.  (2)  (a)  of  that  section,  as  well  as  by  sec. 

73  of  the  Constitution.  Held,  further  {per 
Griffith  C.J.,  Bartati  and  O'Cotinor  JJ.),  that 
the  High  Court  was,  by  the  Constitution,  the 
ultimate  arbiter  upon  all  such  questions,  unless 
it  was  of  opinion  that  the  question  at  issue 
in  any  particular  case  was  one  upon  which 
it  shonla  submit  itself  to  the  guidance  of  the 
Privy  Council,  and  was  therefore  not  bound  to 
follow  the  decision  in  Webb  v.  Outtrim,  (1907) 
A.C.,  81,  but  should  follow  its  own  considered 
decision  in  Deakin  v.  Webb,  1  C.L.R.,  5S5, 
iu  which  it  had  refused  to  grant  a  certifi- 
cate under  sec.  74,  unless  upon  a  reconsidera- 
tion of  the  question  for  whatever  reason  it 
should  come  to  a  di£fereut  conclusion ;  and 
that,  assuming  the  fact  that  the  Privy  Council 
had  ffiven  a  decision  in  direct  conflict  with 
the  High  Court  on  the  same  point  to  be  a 
sufficient  reason  for  a  reconsideration  of  the 
whole  matter  by  the  High  Court,  there  was 
nothing  in  the  reasons  of  the  Judicial  Com- 
mittee to  throw  any  new  licht  on  the  question 
involved,  either  with  regara  to  the  necessity 
for  the  implication  of  the  rule  of  implied  pro- 
hibition laid  down  in  M^GuUoch  v.  Mary' 
land,  4  Wheat.,  316,  and  adopted  in  D*Emden 
V.  Ptdder,  1  C.L.R.,  91,  or  as  to  the  applic- 
ability of  the  rule  to  the  particular  question. 
The  rule  in  D'Emden  v.  Pedder,  1  C.L.R., 
91,  reaffirmed.  In  construing  the  Constitu- 
tion regard  must  be  had  to  the  fact  that  it  is 
an  instrument  of  government  calling  into 
existence  a  new  State  with  sovereign  powers, 
subject  only  to  the  British  Crown.  The  duty 
of  the  High  Court  in  regard  to  questions  under 
sec.  74  is  to  be  determined  upon  consideration 
of  the  whole  purview  and  history  of  the  Con- 
stitution, rer  laaacs  J. — Apart  from  any 
consideration  of  its  history,  the  words  of  sec. 

74  are  clear  and  strong  enough  to  lead  to  the 
conclusion  that  on  questions  coming  within 
the  section  the  decision  of  the  High  Court  was 
final,  and,  therefore,  the  Court  had  a  right  to 
decline  to  follow  the  decision  of  the  Frivy 
Council  upon  any  such  question,  but  the 
respect  and  weight  due  to  the  judgment  of  the 
Privy  Council  made  it  the  duty  of  the  High 
Court  under  the  circumstances  to  reconsider 
the  question  decided  in  Deakin  v.  Webb,  1 
C.L.K.,  585.  1<'urther  consideration,  in  the 
light  of  the  decision  in  Webb  v.  Outtrim, 
(1907)  A.C.,  81,  leaves  the  authority  of 
D'Emden  v.  Pedder,  1  C.L.R.,  91,  unim- 
paired,  but  the  L,and  and  Income  Tax  Act 
of  New  South  Wales,  considered  apart  from 
authority,  cannot  be  regarded  as  an  infringe- 
ment of  the  rule  of  non-interference  laid  down 
in  the  latter  case.  Per  Higgin%  J. — ^The  only 
diminution  of  the  prerogative  richt  of  the 
King  in  Council  to  entertain  appeau  from  all 
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Courts  in  the  colonies  and  dependencies  is  that 
in  cases  involving  such  questions  as  are 
referred  to  in  sec.  74,  when  the  High  Court 
has  given  a  decision,  there  is  to  be  no  appeal 
from  the  High  Court  except  by  leave  of  the 
High  Court ;  and  there  is  nothing  in  the  Con- 
stitution to  make  the  Hieh  Court  the  final 
authority  on  any  kind  of  law.  The  Act 
should  not  be  extended  by  implication  in  the 
direction  of  infringiuff  the  prerogative  rights 
of  the  Crown.  The  King  in  Council  being 
therefore  still  the  appellate  Court  from  the 
High  Court,  and  the  High  Court  a  Court  from 
which  appeal  can  be  brought  to  the  King  in 
Council,  it  is  the  duty  of  the  High  Court 
to  accept  the  decision  of  the  King  in  Council 
as  the  final  statement  of  the  law.  The  Land 
and  Income  Tax  Act  of  New  South  Wales 
is  not  an  interference  with  federal  instru- 
mentalities. Per  totem  curiam.  —  £ven  if 
sec.  39,  sub-sec.  (2)  (a)  of  the  Judiciary  Act 
1903  purports  to  take  away  the  prerogative 
right  of  appeal  to  the  Privy  Council,  and  the 
section  is  to  that  extent  ultra  virtn  and 
inoperative,  its  failure  in  that  respect  does  not 
affect  the  validity  of  the  grant  of  federal 
jurisdiction  to  State  Courts  contained  in  the 
rest  of  the  section  and  the  consequent  right  of 
appeal  to  the  High  Court.  Sed  Q^iasre, 
whether  sub-sec.  (2)  (a)  should  be  construed 
as  affecting  the  prerogative.  Decision  of 
Murray  D.C.J,  reversed  by  a  majority, 
{iKmca  J.  and  Higgins  J.  dissenting).  WM 
v.  Outtrim,  (1907)  A.C.,  81,  not  followed. 
Certificate  for  leave  to  appeal  to  the  Privy 
Council  refused.  The  fact  that  there  are  con- 
flicting judgments  of  the  High  Court  and  the 
Privy  donnoil  on  the  same  question  is  not  a 
sufficient  reason  for  granting  a  certificate. 
Baxter  \,  Commissioners  of  Taxation  {N,S.  W.) 
1087 


LIABILITIES,  LIQUIDATED  AND  CONTINGENT.] 

— See  Insolvxnoy.     Bank  of  Au^trcUasia  v. 
Hall 1514 

LIQUIDATED  AND  CONTINGENT  LIABILITIES.] 

— 5c6  Insolvbnct.     Bank  of  AustrcUasia  v. 
Hail 1514 

HANDAHUS^Tacanoy  in  place  of  Senator  — 
Successor  chosen  by  State  Parliament — Re- 
fusal of  Governor  to  Issue  writ  for  new  election 
— Question  for  determination  by  Parliament — 
The  Constitution  (63  &  64  Vict.c.  12),  sees.  IS, 
15,  47— Judiciary  Act  I90S  (No.  6  of  190S),  sec. 
ZZ.]^See  Electoral,  i?.  v.  Governor  of 
South  Australia 1497 

MANUFACTURES  OF  PAPER  FOR  ADVER- 
TISING  PURPOSES— ''Pictures  (not  being 
advertising)  ".]  —  See  Customs  Dutiks. 
Chandler  dt  Co,  v.  Collector  of  Customs    1719 


■IBRIED  WOMAN— Estate  less  tk«n  £1,000— 
Rlglitt  ot  basband  and  next  of  kin.] — Set 
Ihtistici.     Jamiaonv.  ChritUnioii   ■     148B 

MASTER  AND  SEBT  ANT -Servant  nnder  con- 
tract to  dcToCe  kU  trhole  tine  to  nastn's 
Mrrloe — Servant  entering  iccvlcc  ot  another 
penoB — Dntle*  towards  other  person  Incon- 
sistent with  service  of  Master —KnoTTlednc 
and  conscut  of  master  —  Right  of  master 
to  remnneratloa  received  by  servant  from 
nther  person.]— A.,  a manufsotorer  of  refriaer- 
atiiig  macbinery  at  Adelaide,  having  other 
establishments  elsewhere,  employed  B.  at  a 
yearly  salary  as  hii  manager  at  Adelaide.  B. 
agre»l  to  devote  his  whole  time  and  ability 
to  his  duties.  One  of  those  duties  was  to  pro- 
mote  syndicates  or  companies  which  should 
purchase  refrigerating  maobiDery  from  A.    B. 

tramoE^d  an  ice  skating  riuk  company  in 
lelbourae,  and,  with  A.'s  knowledge  and 
consent,  waa  appoiuCed  cnnsulting  eogineer 
of  the  company.  As  such  consulting  engineer 
he  VIM  called  upon  by  the  oompany  to  draw 
plans  and  specifications  of  refrigerating 
machinery,  prepare  the  conditions  of  the  con- 
tract for  its  supply  and  erection  and  super- 
intend its  erection  on  their  behalf.  A. 
tendered  for  the  supply  of  the  machinery  in 
accordance  with  the  plans  and  specifications 
prepared  by  B.,  his  tender  was  accepted,  an>' 
(he  machinery  was  erected  undec  the  saperin- 
tendence  of  B.  B.  received  from  the  company 
as  remuneration  for  hia  services  to  Ihe  com- 
pany ss  oousulting  engineer  2,000  paid  up 
shares  in  the  company.  Htld,  that  A.  i 
not  entitled  to  claim  tlie  shares  from 
Judgment  of  Haddtn  C.J. ,  reversed.  Jltid  v. 
ilacDottald ' ""' 


Incapacity    of    employe  - 

with  servtcea — Right  to  compeu: 
Hailwat    Em  plots.      Noonan 
Bailieaye  CommiwionerB 
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METHOD.  COVENANT  TO  WORK  ACCORDING  ' 
BEST  AKD  HOST  APPROVED— Const ryctl on.] 

_5ee  Mining  Leask.     JHertwelhey  v.  ScoUvik 
Aaitralian  Ali'iing  Co.  Lid.  -        -      963 

MINING  LEABE— Covenant  to  work  aeeordlag 
to  best  mid  must  approved  method^-Constmo- 
tion,] — The  owners  of  a  piece  of  coal  bearing 
land  deiniscd  to  lessees  for  coal  mining  pni 


MINING  LEASE— txnUinned. 

said  coal  mine  according  to  the  beet  and  moat 
approved  method  of  mining,"  and  would  oon- 
tinne  the  workingof  the  mine  nnintermptedly 
and  with  full  and  unabated  vigour,  certain 
stoppages  excepted.  The  lessees  sank  to  the 
Borehole  seam,  and  found  it  to  be  divided  by 
a  narrow  band  of  rock  called  a  "morgan" 
into  two  portions,  the  upper  about  six  feet  in 
thioknes*,  consisting  of  good  coal  eaolr 
worked,  aiid  the  lower  not  so  easily  worked, 
averaging  about  twelve  inches  in  thickoCM, 
but  containing  on  the  average  eight  inches  of 
marketable  coaL  The  lessees  worked  ont  the 
seam  above  the  "  morgan  "  aver  a  considerable 
area,  and  left  the  part  below  it  untonched, 
the  result  being  that,  thoagh  the  latter  por- 
tion could  have  been  worked  together  with 
the  upper  portion  at  a  profit,  it  was,  in  the 
oondition  iu  which  it  was  left,  for  alt  practical 

Eurpoies  irreooverable.  In  an  action  by  the 
asors  to  recover  damages  for  breach  of  coven- 
ant:  HM,  that  the  covenant  was  to  be 
interpreted  with  reference  to  the  subject 
matter  and  the  local  conditions,  and  did  not 
impose  upon  the  leasees  an  absolute  obligation 
to  take  out  the  whole  of  the  coal  in  the  seam, 
including  the  portion  below  Ihe  "  morgan," 
imless  under  the  circumstancea  that  was 
essential  to  the  working  of  the  mine  according 
to  the  best  and  moet  approved  method  M 
mining.  Whether  or  not  the  system  of  work- 
ing actually  adopted  was  in  accordance  with 
the  covenant  was  a  question  of  tac*  depending 
on  the  circumstancee.  If  the  lessors  intended 
to  oompel  the  lessees  to  take  out  the  whole  of 
the  coal  in  the  seam  in  any  event  they  should 
have  expressly  stipulated  for  it  in  the  lease. 
Charleeaiorth  v.  Walioti,  (1906)  A.C.,  1*,  dis- 
tinguished. Jtgoa  V,  Titian,  L.R.  6  Ob.  742- 
As/idiii  V.  .fifulin,  6  Q.B.,  671  ;  and  Ltieia  v" 
FotkergiU,  LB.  6  Ch.,  103,  considered  and 
applied.  Measure  of  damages  for  a  breach  of 
the  covenant  considered.  Decision  of  the 
Supreme  L'ourt,  MentntlAer  v.  SeotlitH  Ata- 
tralian  Hiuiitg  Co.  Ltd.,  23  W.N.  N.S.W.. 
J06,  affirmed,  ilertietthfrv.  The  ScoUtth  Aiu- 
tralian  Hining  Co.  Ltd.         -        .        .      953 

MISDBSCRlPnON  OF  PROFERTT   SOLD-Cok 

tract  of  sale  fndaoed  by  Mse  rejirespatatloM 
— Fraudalent  Intention- Inspeetloa  by  par- 
chaser— Measnre  of  damages.]- 5«e  Dbcbit, 
Action  fob.     Hotma  v.  Jotia     .  lagz 
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NEGLIGENCE— Railways- Fire  escaping  tntm 
engine  —Omission  to  burn  grass  within  nOl- 
waj  feneei  —  LlBblllly  of  ComntUsloners — 
Ocenpatlun  of  railway  land  by  another  persm 
—Railways  Aet  18*0  (Vict.),  (No.  11S6).  see. 
116.]— The  Victorian  Railways  Commiasionen 
are  not  relieved  from  the  liability  which,  ac- 
cording to  the  decision  of  the  Supreme  Court 
uiNii,  <huu  jiulu  kuB  cA|ULabiuu  ui  kuD  Lttv  jDBio  of  Victorla  In  DtMiit  V.  Victorimt  Raihoaya 
would  "  continuously  work  and  carry  on  the  I      ComDiisi  10110-4,  28  V.L.R.,  676;  "ii  A.L.T 


not  opened  tying  under 
me  lana.  y  na  leasees  covenanted,  inUr  alia, 
that -within  five  years  they  would  sink  to  a 
certain  depth  towards  a  bed  of  coal  known  as 
the  Borehole  seam,  unless  they  should  sooner 
find  that  or  another  seam  of  good  marketable 
coal,  and  from  Che  expiration  of  the  five  years 
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196,  attaches  to  them  for  damages  arising 
from  their  negliffent  omission  to  bum  or  clear 
off  grass  natarally  growing  within  the  railway 
fences,  whereby  sparks  from  an  engine  set  fire 
to  that  grass  and  that  fire  spread  to  adjoining 
land,  by  an  agreement,  not  made  by  direction 
of  the  Governor  in  Council,  whereby  they 
permit  a  third  person  to  occupy  and  use  for 
grazing  purposes  the  land  within  the  railway 
fences,  and,  in  consideration  thereof,  that 
person  agrees  to  take  every  reasonable  pre- 
•cantion  to  prevent  fire  spreading  on  the  land, 
and  to  permit  the  Commissioners  by  their 
.servants  to  enter  on  the  land  and  burn  off 
the  grass  should  they  consider  it  necessary. 
Denni8  v.  Victorian  RaiLtoaya  CommMsioner, 
28  V.L.R.,  576 ;  24  A.L.T.,  196,  approved. 
Decision  of  the  Supreme  Court  aflirmed.  Vic- 
torian Railways  CommiMionen  v.  Campbell 
1446 

KIEXT  OF  KIN  AND  HUSBAND,  RIGHTS  OF— 
Married  woman — Estate  less  than  £1,000.] — 

i9ee  Intestacy.  Jamitiiony.Christtnaon    1489 

mON-RESIDBNTIAL  CONDITIONAL  PURCHASE 
— Price  to  be  paid  by  applicant — Crown  Lands 
Act  1884  (N.S.W.)  (48  Vict.,  No.  18),  sec.  47, 
snb-see.  (i\\>),'\—See  Crown  Lands.  Marsh 
v.  Williams 1457 

JfOTICE  —  AaHigiiment.]  —  See  Deed  of  Gift. 
Annittg  v.  Anning         ....     1049 

OATH,  COMMENT  UPON  ACCUSED  PERSON 
REFRAINING  FROM  GIVING  EVIDENCE  ON- 
Crimes  Act  1900  (N.S.W.),  (No.  40  of  1900),  sec. 
407,  snb-sec.  i,]—See  Pbactice.  BataUlard 
V.  The  King 1282 

OBJECTION,    SUFFICIENCY   OF   NOTICE   OF— 

Act  of  Insolvency— Failure  to  satisfy  Judg- 
ment— Demand  for  mure  than  is  owing.]— ^«e 
Insolvency.    Hamilton  v.  Wame       -     1293 

OCCUPATION  OF  RAILWAY  LAND  BY  ANOTHER 
PERSON— Fire  escaping  from  engine— Omis- 
sion to  burn  grass  within  railway  fences — 
Liability  of  Commissioners  —  Railways  Act 
1890  (Vict.),  (No.  1185),  sec.  1 15.]— S'ee  Negli- 
gence. Victorian  Railways  Commissioners  v. 
Campbell 1446 

OFFENCE,  ADMISSION  OF— Power  to  dismiss 
without  Inquiry  by  board  —  Withdrawal  of 
admission.]— S^ee  Public  Service.  Bridges  v. 
The  Commonwealth       •        -        -        -     1195 

OFFICER,  COMMONWEALTH —Taxation  of  In- 
eome — Decision  as  to  limits  inter  se  of  con- 
fttitatlonal  powers  of  Commonwealth  a.nd 
State— Appeal  to  Privy  Council — Certificate  of 
High  Court'— '' Special  reasons  **— The  Con- 
stitution {6S  &  84  Vict.  c.  12),  sec.  li.JSee 
LEGisjjkTivE  Powers.    Flint  v,  Wthb  '    1178 


OFFICER,  TAXATION  OF  INCOME  OF  COMMON- 
WEALTH.]—<S^e  Legislative  Powers.  Baxter 
V.  Commissioners  of  Taxation  (X.S»W.)    1067 

OFFICER'S  SERVICES  DISPENSED  WITH  BY 
PUBLIC  SERVICE  BOARD  —  Gratuity  —  Per- 
manent and  temporary  officer.] — See  Public 
Service.    M anion  v.  Williams    •        -    1046 

OFFICIAL  DEFAULT— Avoidance  of  election.]— 

See  Electoral.     Blundell  v.  Vardon  -    1463 

OPPOSITION  —Application— Invention  already 
in  possession  of  public— Description  in  specifl- 
calion  of  State  patent — Construction  of  claim 
—Opportunity  for  applicant  to  amend — Claim 
for  combination— Patents  Act  1908  (No.  21  of 
1908),  sec.  58,  78.] — See  Patent.  Moore  and 
Hesktth  V.  Phillips       ....     1411 

PAPER  AND  STATIONERY  — ''Pictures  (not 
beiuK  advertising).*']— iS^ec  Customs  Duties. 
Chandler'  cfe  Co.  v.  Collector  of  Customs      1719 

PARENT  AND  CHILD— Child  in  custody  of  others 
— Uabens  Corpus— Right  of  father— Abdica- 
tion—Welfare  of  child.]— ^«c  Infant,  Custody 
OF.     Goldsmith  v.  Sands       -         >         -     1648 

PARLIAMENT,  STATE  —  Vacancy  in  place  of 
Senator — Successor  chosen— Refusal  of  Gov- 
ernor to  Issue  writ  for  new  election — Manda- 
mus— Question  for  determination  by  Parlia- 
ment—The Constitution  (83  &  64  Vict.  c.  12), 
sei^s.  18,  15,  47— Judiciary  Act  1808  (No.  8  of 
1908),  sec.  88.]  —  See  Elecforal.  R.  v. 
Oovf.rfior  of  South  AuHtralia  •        -        •     1497 

PARTNERSHIP  SHARE.]— iSfee  Deed  of  Gift. 
Anning  v.  Anning         -        -        .        .     1049 

PATiBNT- Application  —  Opposition  —  Invention 
already  in  possession  of  public — Description 
in  specification  of  State  patent — Construction 
of  claim — Opportunity  for  applicant  to  amend 
—Claim  for  combination — Patents  Act  1908 
(No.  81  of  1903),  sees.  58,  78.] — An  application 
for  letters  patent  for  a  method  of  treating  ores, 
including  iron  oxide  ores,  was  opposed  by  the 
bolder  of  a  patent  granted  in  one  of  the  States 
for  a  method  of  treating  iron  oxide  ores.  The 
Court  having  found  on  the  evidence  that  the 
applicant's  invention,  as  described  in  his  speci- 
cation  and  claim,  had,  so  far  as  it  applied  to 
iron  oxide  ores,  been  described  in  the  specifica- 
tion of  the  opponent's  patent :  Heldf  that  the 
applicant's  invention  was  ''otherwise  in  the 
possession  of  the  public  "  within  the  meaning 
of  sec.  56  (/)  of  the  PateiUs  Act  1903,  and 
that  a  patent  should  not  be  granted  to  the 
respondent,  unless  he  should  within  a  limited 
time  amend  his  specification  so  as  to  claim 
any  new  invention  that  might  be  disclosed  in 
his  specification.  Although  in  coustruinff  a 
claim  the  whole  specification  must  be  taien 
into  account,  yet  tne  applicant  for  a  patent 
is   not  entitled  to    protection  for  anything 


PATEST — CO  II  ( IH  Hirf. 
which  is  not  claimed.  Where  a  p>t«nt  is 
■ought  for  a  combintition  of  labordinate  pro- 
cesiea,  and  aUn  for  loine  of  thoM  Bubordinate 
processes  them»e]ve5.  the  •pplicant  muat  make 
it  plain  that  he  intends  to  claim  protection, 
not  only  for  the  combination,  but  also  for 
those  siibordinBte  processes.  ClarL  v.  Adit, 
2  App.  Cm.,  315,  applied.  Moort  <(.•  Hetttlh 
V.  PAiflij„ Ull 

Iiirrlagcnipiit  —  Vnlldltj   of  pairiit  — 

Prior  pa blkatlon— Prior  Bser_Cser  bj  person 
other  Ihnn  InvenUir — Prior  «■!«  of  prodact  of 
InTeolion—pMHlacl  which  dlwloses  procesn  of 
mannfiictare— Slatnte  of  Monopolies  (tl  Jne. 
I.  e.  3),  dee.  6.]— A  patent  was  obtained  in 
Victoria  for  "  an  improved  hood  for  inean- 
ducent  gas  bnrnera,"  the  apecification  for 
which  described  the  mode  of  manufacture  of 
the  hood,  and  the  claim  therein  waafora  hood 


factored  actordine  to  the  specification  had 
been  publicly  sold  in  \'ictiiria  prior  to  the 
patent,  and  that  the  hood  was  of  such  com- 
poaitioa   and   construction   that   any   peraon 


conid  have  repn^nced  it ;  Beld,  that  the 
patent  wu  inTalid  on  the  ground  that,  where  , 
a  patent  is  obtained  for  a  process  of  manu-  ' 
facture,  and  there  ha*  been  a  prior  public  gale  | 
of  the  product  of  that  manufacture,  if  the  pro-  I 
duct  is  such  that  any  penon  conversant  with  | 
the  subject  and  applying  the  common  know-  i 
ledge  at  the  time  of  the  sale,  could  have  ' 
brought  about  the  same  result,  the  patent  is  I 
invalidated.     Qivrre.ptr  HigyituJ.,  whether 

Erior  user  of  a  snbeequently  patented  article 
y  others  than  tlie  patentee,  even  without  I 
proof  of  iictual  or  potential  knowledge  by  the  j 
public  of  the  process  by  which  the  article  is  i 
to  be  reproduced,  would  not  invalidate  the 
patent.  Decision  of  Full  Court,  Wtltbach 
Light  Co.  of  Aiwlrtilasia  Lid.  v.  Liwctllta, 
(1906)  V.L.R..  677  ,  28A.L.T.,  1.55,  reversed. 
Cvihn  V.  Welsbach  Light  Co.  of  Aiutralatla 


PERMANENT  AND  TEIPORART  OFFICER  — 
OIBcer'a  services  dispensed  with  by  Public 
Service  Board— CratiHtj.] —Sf.e  PcBLio  Sra- 
VICE,     .Vanton  v.   Williatai  ■        -        ■     1046 


PERSONALTY -^  No   delivery    of 

Nere^snry  condlllons  of  transfer.}— Sec  Died 
ofGcft.     Artniug  v.  Anniiig        -        -     10*9 


"  PICTCRES  (not  being  advert  IslnxrO—^xeCus. 

TOMS  Ddtibs.     Chandltr  *  Co.  v.  Colttctor  of 
Customs 1719 


POSSESSION,  NO  DELITEBT  OF— PerMm«lty- 
Neccsrary  eoadlttOHS  •!  traasTa-.]- 5m  Deep 
OF  Gift.     Anni'iy  t.  Aming        •         -     1CM9 

PRACTICE— Appeal  from   Sapntme  Coart  of  a 

SUtte  —  Special    leave    to   appeal — Tine    Tor 

appealing  expired  —  Condition.]  —  An  order 

was  made  by  the  Snpreme  Court  of  Victoria 

on  an  originating  summons  deMrmining  that 

the  daughters  of  a  settlor,  to  the  excloairai  of 

I       his  sons,  were  entitled  to  an  uncertain  portion 

i      of  a  trust  fnnd.    The  sons  did  not,  within  tbe 

time  limited  for  appealing,  appeal  either  to  the 

Full  Court  or  to   the  High  Conrt.  and  nntil 

that  time  had  expired  they  believed  that  tbe 

portion  of  the  trust  fnnd  affected  by  the  order 

wonld  not  exceed  a  certain  aum.     A  claim  was 

then  made  by  the  daughters  that  the  order 

aOected  a  much  larger  sum.     On  application 

by  the  sons  for  special  leave  to  appeal :   HHd, 

I      that  special  leave  should  foe  granted,  on  the 

nndortaking  by  the  appellants  that,    in   the 

;      event  of  the  appeal  being  allowed,  they  would 

I      not  claim  a  refund  of  nft>ueys  paid  by  the 

trustees  on  the  faith  of  the  oraer  not  having 

I      been  appealed  from  within  time,  and  bo  indem- 

I      nify  the  tnuteaa  against  any  such  payment*. 

;      iBtchetlv.  Backkotm  .        -        -        -     133* 

— Appeal  la  High  Conrt  la  erimlBal  eases 

^Special  leave— GroMBds  for  rafMlag-- 4'es- 
tlon  of  fact  Involved- CauMent  npon  nccnaerf 
person  refhtlnlnir  from  giving  evldeBce  on  eath 
—Crimes  Act  IMM  {N,8,W.l,  (No.  4«  of  ItM), 
tec.  407,  snb-gee,  «.]— The  High  Conrt  wiU 
not  entertain  an  appeal  from  the  Supreme 
Court  of  a  State  in  a  criminal  case  on  a  mere 
question  of  fact.  Principle  laid  down  by  the 
Privy  Council  in  In  re  Dili<l,  12  App.  Gas., 
4C9,  at  p.  467,  as  to  granting  special  leave  to 
appeal  in  criminal  cases,  applied.  Sec.  407  of 
the  Orima  Act  19(XI  of  New  South  Walee pro- 
vides, inter  alia,  that  every  accused  person  in 
a  criminal  proceeding  shall  be  corapetenL,  bnt 
not  compellable,  to  give  evidence,  bnt  that  it 
shall  not  be  lawful  to  comment  at  the  trial  of 
any  person  upon  the  fact  that  he  has  refrained 
from  giving  evidence  on  oath  on  his  own 
behalf.  Held,  that  the  question  whether  a 
Crown  Prosecutor,  by  referring  to  tbe  fact 
that    the   accused    had    made   a    statement 

.  merely,  not  upon  oath,  did  in  fact  under  the 
particular  circumstances  of  the  case  invite  the 
jury's  attention  to  the  accused  penon'a  ability 
to  give  evidence  on  oath,  was  a  question  of 
fact;  on  which  different  minds  might  come  to 
different  conclsHionB,  and.  therefore,  when 
the  Supreme  Court,  on  a  special  case  atated 
for  their  opinion,  held  that  under  the  circum- 
stances there  had  not  been  a  comment  within 
the  meauing  of  the  section,  special  leave  to 
appeal  from  t  heir  decision  should  be  refused. 
But  htid,  that,  though  a  mere  statement  of 
the  fact  that  what  the  accused  person  had  said 
in  his  own  defence  was  not  on  oath  did  not  in 
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FRACnCE— continued. 

itself  amount  to  a  comment,  yet  if  it  were 
accompanied  by  any  circumstance  calculated 
to  inform  or  remind  the  jury  of  the  fact  that 
the  accused  person  had  the  right  to  give 
evidence  on  oath,  and  yet  failed  to  do  so,  it 
would  be  a  contravention  of  the  section.  Rex 
V.  Mac/arlane,  (1907)  7  S.R.  (N.S.W.),  149, 
so  far  as  it  purported  to  lay  down  a  contrary 
principle,  dissented  from.  Circumstances 
under  which  such  a  statement  of  fact  would 
amount  to  a  comment,  considered.  Special 
leave  to  appeal  from  the  decision  of  the 
Supreme  Court  rescinded.  Baiaillard  v.  The 
King 1282 

-Appeal  to  Hlg^h  Court— Special  leave — 


Appeal  in  rrlmlnal  matter.] — The  High  Court 
will  not  grant  special  leave  to  appeal  in  a 
criminal  matter  unless  there  is  reason  to  think 
that  by  a  disregard  of  the  forms  of  legal  pro- 
cess, or  by  some  violation  of  the  principles  of 
natural  justice,  or  otherwise,  substantial  and 
grave  injustice  has  been  done.  In  re  DUletj 
12  App.  Cas.,  459  ;  Ex  parte  Deeming,  (1892) 
A.C.,  422 ;  and  Kops  v.  The  Queen  ;  Ex  parte 
Kops,  (1894)  A.C.,  650,  followed.  Therefore, 
where  on  a  criminal  trial  a  written  statement 
made  by  a  person  supposed  to  be  about  to  die, 
and  who  had  sinoe  died,  was  admitted  in 
evidence  for  the  prosecution,  and  there  was 
evidence  that  the  prisoner  afterwards  admitted 
that  the  statement  was  true,  and  the  prisoner 
was  convicted  :  Held,  that  special  leave  to 
appeal  from  the  conviction  should  be  refused, 
notwithstanding  that  the  evidence  might  not 
be  admissible  under  the  provisions  of  a  Statute 
relating  to  the  admission  of  depositions  on  the 
ground  of  a  failure  to  comply  with  some  pro- 
vision of  the  statutory  law.  Special  leave  to 
appeal  from  decision  of  Supreme  Court  (R.  v. 
Jiansen  and  McOee,  9  \V.A.L.R.,  92),  re- 
fused.    McGee  v.  The  King  .        -     1453 


PRkCnCE^continued. 

Appeal  to  Privy  Council — Decision  n» 

to  limits  inter  se  of  constitutional  powers  of 
CommonweallhandState — Certificate  of  High 
Court— *' Special  reasons  "—The  Constitution 
(68  &  64  Vict.  c.  12),  sec.  7A,]^See  Leoibla- 
tivkPowkrs.     Flint  v.  Webb      -        -    1178 


-Declaratory  order — Consequential  relief 


-Appeal   to  High  Court  from  Supreme 

Court  of  State— Cause  remitted  to  Supreme 
Court — Stay  of  proceedings  by  Supreme  Court 
—  Duty  of  Supreme  Court  —  Judiciary  Act 
1908  (No.  6  of  1908),  sec.  87.]— When  the  High 
Court,  on  the  hearing  of  an  appeal  from  the 
Supreme  Court  of  a  State,  has  remitted  the 
cause  to  the  Supreme  Court  for  the  execution 
of  the  judgment  of  the  High  Court  pursuant 
to  sec.  37  of  the  Judiciaiy  Act  1903,  the 
Supreme  Court  is  authorized  to  make  any 
order  for  the  purpose  of  executing  the  order 
of  the  High  Court,  but  not  to  make  an  order 
which  has  the  effect  of  preventing  or  obstruct- 
ing the  execution  of  that  order.  Where, 
therefore,  a  cause  was  remitted  to  the  Supreme 
Court  for  an  inquiry  as  to  damages,  an  order 
by  the  Supreme  Court  staying  proceedings  as 
to  the  inquiry  was,  on  appeal  to  the  High 
Court,  discharged.  Judgment  of  dBeckettJ, 
reversed.     Peacock  v.  D,  M,  Onbome  de  Co, 

-         •••         •         •     1564 


— Validity  of  Commonwealth  Sl«tnte — ^Rules 
of  High  Court  1908,  Part  I.,  Order  HI.,  r.  1— 
Trade  Harks  Act  1905  (No.  20  of  1905),  Part 
VII.]  —  Notwithstanding  the  provisions  of 
Part  I.,  Order  III.,  r.  1  of  the  Rules  of  the 
High  Court  1903,  the  High  Court  will  not 
entertain  abstract  questions  of  law  or  give  an 
opinion  as  to  the  power  of  the  Commonwealth 
to  enact  certain  legislation  where  the  opinion 
cannot  be  followed  up  by  an  effective  order. 
Therefore,  where,  an  action  having  been 
brought  in  the  High  Court  to  restrain  the 
registration  of  a  trade  mark  under  Part  VII. 
of  the  Trade  Marks  Act  1905,  the  application 
for  registration  was  withdrawn  before  the 
action  came  on  for  hearing,  on  a  reference  to 
the  Full  Court  of  the  question  whether  the 
Parliament  had  power  to  enact  Part  VII.  of 
that  Act,  that  Court  refused  to  entertain  the 
question,  and  ordered  the  case  to  be  struck 
out.  Bruce  v.  Commonwealth  Trade  Marks 
Label  Asaociation  ....     1569 


Special  leave  to  appeal  —Gaming  — 

Police  Offences  Act  1890  (Viet.),  (No.  1IS6), 
sec.  51.]— Special  leave  to  appeal  from  decision 
of  Supreme  Court  {Knox  v.  Bible,  (1907) 
V.L.R.,  485  ;  29  A.L.T.,  23),  refused.  Bible 
V.  Knox 1462 


Supreme  Court    Proeedure    Aet    1900 

(N.S.W.),  (No.  49  of  1900),  see.  7— Hotion  to 
enter  verdict — Abortive  trial — Disagreement 
of  Jury — Power  of  Court.]— The  power  given 
to  the  Supreme  Court  in  Banoo  oy  sec.  7  of 
the  Supreme  Court  Procedure  Act  1900  to 
enter  a  verdict  for  the  plaintiff  or  the  defend- 
ant in  any  action,  if  it  is  of  opinion  that  upon 
the  evidence  one  party  or  the  other  is  as  a 
matter  of  law  entitled  to  a  verdict,  may  be 
exercised  in  a  case  where  the  jury  have  failed 
to  agree  and  have  been  discnarged  without 
giving  a  verdict.  So,  where  the  Supreme 
Court  refused,  on  the  ground  that  they  had 
no  jurisdiction,  to  entertain  an  application  by 
the  plaintiff  for  a  verdict  to  be  entered  for 
him  in  such  a  case,  the  High  Court  on  appeal 
held  that  the  refusal  was  wrong,  and  ordered 
a  verdict  to  be  entered  for  the  plaintiff.  De- 
cision of  the  Supreme  Court :  Heydon  v.  Lillitf 
(1906)  6  S.R.  (N.S.W.),  677,  reversed.  Hey- 
don V.  Lillia 1223 

PRIVT  COUNCIL— Appeal  to— Decision  as  to 
limits  inter  se  of  constitutional  powers  of 
Commonwealth  and  State— Certifleate  of  High 
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PRIVY  COUXaL— coiatntted. 
Court — **  Special  rensoHs" — The  Constitation 
(63  &  64  Vict.  c.  12),  see.  li.y^See  Lboisla- 
TIVK  PowsBS.     FlifU  V.  Wtbb      -        -    1178 

PRIVT  COUNCIL  AND  HIGH  COURT,  CONFLICT- 
ING DECISIONS  OF— Duty  of  High  Court.]  - 

See  Lbgislativb  Powers.    Baxter  v,  Commis- 
fiionersoj  TaxcUioti(X.S.W.)        -        -     1087 

PRODUCT  WHICH  DISCLOSES  PROCESS  OF 
MANUFACTURE.]  —  See  Patbnt.  CtUlen  v. 
Welsbach  Light  Co.  of  Auetralasia  Ltd.      900 

PROFITS  ARISING  FROH  SALE  OF  NINE — 
Persons  obliged  to  f^imish  returns — Default 
assessment — How  fltr  eoncliislve.]— 5ee  In- 
come Tax.  Taxation  Commis^imurs  (N,S.  W, ) 
V.  Mooney 1439 

PROHIBITED  IMIUGRANT.]-^:^  Immigrant, 
Prohibited. 

PROPERTY,  VESTING  OF— Removal  of  trustee 
— Appointment  of  new  trustees.] — See  l^crs- 
T£E.     Htydon  v.  Lillig  -        -         -     1223 

PROSECUTION  AGAINST  FIRM— Use  of  firm 
name  In  proceedings  —  Conviction.]  —  See 
Criminal  Cases.  Bishop  v.  Chung  Brothers 
1262 

PROVISIONAL  REFUSAL  —  Repudiation  by 
vendor— Measure  of  damages— Sale  of  G«iod8 
Act  (Qd.)  1896  (60  Vict.  No.  6),  sees.  14  (2), 
S9,  62.]— 5c6  Contract.  Fiuncis  v.  Lyon 
.     1023 

PUBLICATION,  PRIOR -Prior  user— User  by 
person  other  than  inventor — Prior  sale  of 
product  of  invention — Product  which  discloses 
process  of  manufacture — Statute  of  Monopolies 
(21  Jac.  I.  c.  8),  sec.  B,]—See  Patent.  OuUen 
V.  Welsbach  Light  Co.  of  Australasia  Ltd. 
990 

PUBLIC,  INVENTION  ALREADY  IN  POSSESSION 
OF — Description  in  specification  of  State 
patent — Construction  of  claim — Opportunity 
for  applicant  to  amend — Claim  for  combina- 
tion— Patents  Act  1908  (No.  21  of  1908),  sees. 
56,  78.] — See  Patent.  Moore  and  Hesketh  v. 
Phillips 1411 

PUBLIC  SERVICE— Commonwealth  Publie  Ser- 
vice Act  1902  (No.  5  of  1902),  sec.  46— Dis- 
missal—  Procedure  —  Admission  of  offence 
charged — Power  to  dismiss  without  Inquiry 
by  bonrd — Withdrawal  of  admission.]— When 
an  officer  of  the  Commonwealth  Public  Service 
is  suspended  and,  being  f urnbhed  with  a  copy 
of  a  charge  made  against  him,  admits  tne 
charge  in  writing,  the  charge  is  admitted 
within  the  meaning  of  sec.  46  (5)  of  the  Com' 
montceaith  Pvblic  Service  Act  1902,  and  there- 
upon, on  the  recommendation  of  the  Chief 


PUBLIC  SERVICE— <»fi^tiue«2. 
Officer,  the  oonsequences  prescribed  by  the 
sub-section  as  to  punishment  follow  as  of 
course,  and  without  any  further  proceedinga 
An  admission  of  the  charge  onoe  made  caanot 
be  withdrawn  as  of  right,  but  only  by  permis- 
sion, as  an  act  of  grace.  So  held,  Higgim  J. 
dissenting.  Bridges  v.  The  CommoHiceaJtk 
1195 


-Officer's    services    dispensed    with  ^ 


Public  Service  Board- Gratuity— Pemmneat 
and  temporarv  officer — Public  Service  Aet 
1895  (N.S.W.)  *(59  Vict.  No.  25),  sees.  8.  11.  60 
(2).]— Sec.  11  of  the  Public  Service  Aci  1S95. 
provides  that  if  it  appears  to  the  Public 
Service  Board  that  a  person  employed  in  the 
Public  Service  has  not  been  appointed  by  the 
Governor,  the  Board  shall  inquire  into  the 
character  of  his  work  and  the  time  daring 
which  he  has  been  employed,  and  if  they 
deteimine  that  his  work  is  in  its  nature  p^ - 
manent,  and  that  his  services  should  be 
retained,  he  is  to  be  considered  as  baring 
become  a  permanent  officer  from  the  com- 
mencement of  the  Act ;  and  then  makes  pro- 
vision for  compensation  to  officers  temporarily 
employed  whose  services  are  dispensed  with 
unaer  the  Act.  The  plaintiff  who  had  been 
employed  in  the  Public  Service  for  a  number 
of  years,  having  been  appointed  from  time  to 
time  to  various  offices,  but  not  by  the  Gov- 
ernor, was  dealt  with  by  the  Board,  after 
inquiry,  as  an  officer  temporarily  employed, 
and  on  his  services  being  dispenseci  with, 
received  the  allowances  nrovided  for  such 
officers  by  sec.  11.  He  Drought  an  action 
claiming  the  allowances  prescribed  in  the  case 
of  a  permanent  officer  whose  services  have 
been  dispensed  with  under  the  Act.  The 
Supreme  Court  having  held  that  the  plaintiff 
must  fail,  as  it  was  for  the  Public  Service 
Board  to  determine  whether  persons  in  his 
position  were  permanently  or  temporarily 
employed,  the  High  Court  refused  to  grant 
special  leave  to  appeal  from  that  decision  on  the 
ground  that  there  was  no  reason  to  doubt  its 
correctness.  Special  leave  to  appeal  from  t-he 
decision  of  the  Supreme  Court,  Manton  v. 
WUliams,  24  N.S.W.  W.N.,  45,  refused. 
Manton  v.  Williams     ....     1046 

PURCHASE,  NON-RESIDENTIAL  CONDITIONAL 
— Price  to  be  paid  by  applicant — Crown  Lands 
Act  1884  (N.S.W.),  (48  Vict.  No.  18),  sec.  47. 
sub-sec.  (ill.).]- 5ee  Crowk  Lands.  Afai-^ 
v.  Williams 1457 

PURCHASER  AND  VENDOR— Contract  of  sale 
induced  by  false  representation — Fraud nleat 
intention— Misdescription  of  property  sold— 
Inspection  by  purchaser — Heasure  of  dan- 
ages.*']— jSee  Deceit,  Action  for.  Holmes  v. 
Jones    - 1692 
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QUALITT  AND  CONDITION  OF  GOODS,  OBLIGA- 
TIONS OF  VENDOR  AS  TO— S»le  uf  goods  to  bo 
shipped  abroad — Construction  of  c.i.f.  eon- 
tract  — Implied  wnrrant^y.]— ^ee  Contract. 
Bowden  Broe.  ds  Go,  Ltd,  v.  LiltU        -     1364 

RAILWAY  EMPLOYE  —  Railways  Act  181^0 
(Vict.),  (No.  1185),  sec.  70,  93— Dispensing 
nvith  serylces— Incapacity  of  employe — Right 
to  compensation.]— The  word  *' compensa- 
tion "  in  sec.  93  of  the  Railways  Act  ISOO 
(Vict. )  means  an  indemnity  given  to  an  em- 
ploy^ who  is  deprived  of  hisoifice  not  through 
any  fault  oi  his  own.  Any  default  or  failnre 
on  the  part  of  an  employ^  which  at  common 
law  would  disentitle  him  to  claim  to  be  re-  , 
tained  in  the  service  of  the  Railways  Commis-  i 
sioners  is  such  a  fault  as  to  disentitle  him  to  ' 
compensation.  Htld,  therefore,  {Higgi'M  J. 
dissenting)  that,  under  sees.  70  and  93  of  the 
Railways  Act  1890,  the  Railways  Commis- 
sioners may  dispense  with  the  services  of  an 
employ^  who  was  appointed  before  the  passing 
of  the  Victorian  Baihoay9  CommUinontra  Act 
1883,  and  who  is  no  longer  ready  and  willing 
to  discharge,  or  who  oeoomes  permanently 
incapable  of  performing,  his  duties,  without 
being  liable  to  pay  compensation  to  such  em- 
ployS.  Per  ffiggtiu  J.  : — I.  The  letter  of  3lBt 
December  1904,  as  to  which  alone  the  special 
case  is  stated  by  agreement,  shows  that  the 
Commissioners  did  not  remove  the  plaintiff  for 
any  fault  or  incapacity,  but  because  they  had 
**  no  longer  use  for  his  services."  II.  The 
same  letter  shows  that  he  was  removed  under 
the  statutory  absolute  power  contained  in 
sec.  70  ;  and  the  Commissioners  could  not 
now  rely  on  any  other  power,  if  they  had  any 
other.  III.  There  are  only  two  modes  of  dis- 
charging an  employ^  in  the  railways : — (1)  by 
dismissal  for  breach  of  regulations  &o.  under 
sees.  86-88 ;  (2)  by  removal  on  grounds 
irrespective  of  conduct,  but  at  the  will  of  the 
Commissioners  under  sec.  70.  Victorinii 
Railwaya  Commisnionera  v.  Broxon,  3  C.L.R., 
316,  explained  and  followed.  Judgment  of 
Supreme  Court  {Noonan  v.  Victorian  RaUvxsys 
Commissioners,  (1907)  V.L.R.,  123  ;28  A.L.T., 
129),  a£Eirmed.  Noonan  v.  Victorian  Bhihoays 
Commissioners 1668 

RAILWAYS— Fire  escaping  fh>m  engine— Omls- 
sloB  to  bnrn  grass  within  railway  fences — 
Liability  of  Commissioners  —  Oecnpation  of 
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TFltli  by  Pnlillc  Senlce  Board— Grata lly.]— 
Ste  Pdbuc  Skbviok.  ManUm  v.  WiUiattu 
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Sale  or  Goods  Act  «(d-)  1B98  (RO  Vict.  1 

No,  fl),  sees.  14  (t),  39,  GS.]— 5re  Co.ntract. 
Franeii  v.  Lyon    ....  -      1023  : 

(VICTORIAI-Fsctiirles  aiid  BhojiH  Act  I 

1905  (Ifu.  1S7S),  si-ca.  42,  ytt.\—See  CftlxiNAL  I 
Casks.     Bi»hop  v.  Chung  Brolher/i        .     1262 

Factories  and  Shops  Act  1»0S  (No.  t).  | 
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TRUSTEE— Bnildlnff  and  CkM>per»tlye  Soetettes 
Aet  (II.S.W.),  (No.  17  of  IfOl),  sees.  20.  S4.  58, 
59 — Appolntmeut  of  new  trustees — Remoral 
of  trustee — Vesting  of  piroperty  of  Society  In 
imeeeeding  tmstee—Actlon  of  ejectment  bj 
trustees  against  mortgagor  In  defknlt— Dls- 
pvte  between  Society  and  memliers — Jurisdic- 
tion of  Supreme  Court.  Supreme  Court  Pro- 
cedure Act  1900  (N.8.W.)  (No.  49  of  1900),  sec. 
7 — Notion  to  enter  verdict— Abortive  trial— 
Disagreement  of  Jury  —  Power  of  Court.]— 
Sec.  69  of  the  BuUding  and  Co-OpenUive 
Soeittiea  Act  1901  provides  that  in  all  Sooieties 
established  under  the  Act  all  applications  for 
the  removal  of  trustees  or  for  the  settlement 
of  disputes  arising  in  any  society,  the  rules  of 
which  do  not  prescribe  any  other  mode  of 
settling  such  disputes,  or  for  any  other  relief, 
order  or  direction,  shall  be  made  in  the  Dis- 
trict Court.  The  trustees  of  a  Building 
Society  brought  an  action  of  ejectment  as 
mortgagees  against  the  executrix  of  a  mort- 
gagor a  former  member  of  the  Society.  At 
the  trial  the  defendant  disputed  the  accuracy 
of  the  mortgagees*  accounts,  but  it  appeared 
that  even  according  to  her  accounts  there  had 
been  a  default  in  the  payments  such  as  would 
by  the  terms  of  the  mortgage  entitle  the 
mortgagees  to  enter  into  possession.  Hddt 
that  the  Supreme  Court  had  jurisdiction  to 
entertain  the  action  inasmuch  as  there  was  no 
dispute  between  the  parties  the  settlement  of 
which  was  necessary  or  material  to  the  plain- 
tiflfs'  claim,  and  no  assertion  of  any  right  to 
relief  within  the  meaning  of  sec.  59.  S»o.  20 
provides  that  in  the  case  of  any  vacancy  in  the 
office  of  trustee,  a  new  trustee  shall  be  elected 
by  the  members  of  the  society  and  the  apnoint- 
ment  verified  in  a  certain  manner  and  for- 
warded to  the  Registrar  appointed  under  the 
Act ;  but  by  sec.  13  this  provision  is  only  to 
apply  in  cases  whera  the  Society  has  not  by 
ito  rules  made  other  provision  for  such  a  case, 
inconsistent  with  the  application  of  sec.  20  to 
the  Society.  A  society,  in  the  exercise  of  the 
poa'ers  conferred  upon  such  societies  by 
Statute,  provided  by  its  rules  that,  on  the 
death  or  retirement  of  a  trustee,  a  new  trustee 
should  be  elected  in  his  place  in  a  manner 
which  differed  materially  from  the  manner 
prescribed  by  sec.  20,  and  that  the  appoint- 
ment should  be  duly  certified  and  forwarded 
to  the  proper  officer.  One  of  the  trustees  of 
the  society  having  retired,  a  new  trustee  was 
elected  in  his  place  in  the  manner  prescribed 
by  the  rules,  but  without  the  formalities  pre- 
scril>ed  by  sec.  20.  Heldj  that  the  appointment 
was  valid,  and  that,  as  the  Act  did  not  apply 
and  the  rules  did  not  require  that  the  appoint- 
ment should  be  certified  bv  any  person  in  par- 
ticular, it  was  sufficient  that  its  authenticity 
was  ffuaranteed  by  the  signature  of  the  Board 
which  elected  the  trustee  and  of  the  secretary 
of  the  Society,  and  the  appointment  for- 
warded to  the  Registrar,  in  accordance  wiUi 


TRUSTEE— con/tfitMc{. 

the  rules.  Sec.  24  provides  (1)  that  the  real 
and  personal  estate  of  a  society  "shall  be 
vested"  in  the  trustees  for  the  time  being, 
and  that  of  any  branch  of  a  society  in  the 
trustees  of  that  branch,  and  shall  be  under 
their  control  ;  (2)  that  **  upon  the  death  or 
removal  of  any  such  trustee"  the  property 
shall  vest  in  the  succeeding  trustee  for  the 
same  estate  and  interest  and  subject  to  the 
same  trusts  ''without  any  conveyance  or 
assignment  whatsoever " ;  and  (3)  that  in  all 
actions,  suits  and  other  proceedings  the  pro- 
perty shall  be  stated  to  be  the  property  of  the 
trustees  as  trustees  of  the  Society.  Held,  por 
QHffith  C.J.  and  Isaacs  J.,  {Higgins  J.  dis- 
senting,) that  the  word  "removal"  was  not 
to  be  restricted  to  compulsory  removal  by  the 
Court  or  the  Society,  and  that  the  acceptance 
of  the  resignation  of  a  trustee  by  the  board 
and  the  due  appointment  of  a  new  trustee  in  his 
place  was  a  removal  within  the  meaning  of  the 
section,  and  therefore  that  upon  the  appoint- 
ment of  the  new  trustee  the  property  of  the 
Society  real  and  personal  vested  forthwith  in 
the  new  and  continuing  trustee  without  any 
conveyance  or  assignment  by  the  retiring  trus- 
tee. Per  Higgina  J. — The  real  property  did 
not  vest  without  conveyance.  Sub-sec.  (1)  is 
merely  a  general  direction  as  to  the  persons  in 
whom  the  property  of  the  Society  shall  be 
vested,  and  does  not  operate  to  make  it  vest  in 
them  without  appropriate  conveyances  where 
conveyances  are  required  by  the  ordinary  law, 
whereas  sub-sec.  (2)  makes  specific  provision 
for  vesting  without  conveyance  in  the  case  of 
death  or  removal,  owing  possibly  to  the  impos- 
sibility or  difficulty  of  obtaining  a  conveyance 
in  such  cases.  Removal  implies  the  exercise 
of  compulsory  power  by  some  external  author- 
ity, whether  in  the  Society  or  the  Courts,  and 
does  not  include  resignation  or  retirement. 
The  power  given  to  the  Supreme  Court  in 
Banco  by  sec.  7  of  the  Supreme  Court  Procedure 
Act  1900  to  enter  a  verdict  for  the  plaintiff  or 
the  defendant  in  any  action,  if  it  is  of  opinion 
that  upon  the  evidence  one  party  or  the  other 
is  as  a  matter  of  law  entitled  to  a  verdict,  may 
be  exercised  in  a  case  where  the  jury  have 
failed  to  agree  and  have  been  discharged  with- 
out giving  a  verdict.  So,  where  the  Supreme 
Court  refused,  on  the  ground  tUkt  they  had  no 
jurisdiction,  to  entertain  an  application  by 
the  plaintiff  for  a  verdict  to  be  entered  for  him 
in  such  a  case,  the  High  Court  on  appeal,  held 
that  the  refusal  was  wrong,  and  ordered  a 
verdict  to  be  entered  for  the  plaintiff.  Deci- 
sion of  the  Supreme  Court :  Htydon  and 
another  v.  LiUis,  (1906)  6  S.R.  (N.S.W.),  677, 
reversed.     Hey  don  v.  LUlia  -        •        -     1223 

'«  UNFIT  TO  TRAVEL,"  RIGHT  OF  PURCHASER 
TO  REFUSE  TO  ACCEPT  SHEEP— Refusal  to 
accept  others  which  were  lit  to  travel — Pro- 
visional refusal— Measure  of  damages— Re* 
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"  UNFIT  TO  TRAVEL  "^—continued. 

pudiatton  by  ?«ndor — Sale  of  CkKMls  Aet  1896 
(Qd.)  (60  Vict.  No.  6),  sees.  14  (t),  S9,  62.]~^«e 
CoNTBACT.     FrancM  v.  Lyon        -        -     1023 

UNREASONABLENESS— Validity.]— ^M  By-law. 

Widgee  Shire  Council  v.  Bcnney    -        -      977 

USER,  PRIOR  —  User  by  person  other  than 
iiiTentor— Prior  sale  of  product  of  inTentioa 
— Product  which  discloses  process  of  lllanuf!iM^- 
tiire — Statute  of  Monopolies  (21  Jae.  I.  c.  8), 
see.  9,]See  Patent.  OfdUn  v.  WtUbach 
Light  Co,  of  AustrcUaiia  Ltd.  990 

VACANCY  IN  PLACE  OF  SENATOR— Election  of 
Senators— Elfction  of  one  declared  void  — 
Successor  chosen  by  State  Parliament  — 
Refusal  of  GoTernor  to  issue  writ  for  new 
election— Mandamus — Question  for  determina- 
tion by  Parliament— The  Constitution  (68  & 
64  Vict.  c.  12),  sees.  18,  15,  47— Judiciary  Act 
1908  (No.  6  of  1908),  sec.  88.] — Set  Elbctoral. 
R.  V.  Qovf-mor  of  South  AwitrcUia        -     1497 

VALIDITY.]— .V«c  By-law.  Widgee  Shire  Council 
V.  Bonney 977 

VALIDITY  OF  PATENT— Prior  publication  — 
Prior  user — User  by  penon  other  than  in- 
▼enter — Prior  sale  of  product  of  invention — 
Product  which  discloses  process  of  nmnn- 
fheture— Statute  of  Monopolies  (21  Jac.  I.  c. 
8),  sec.  6.]— i$€e  Patent.  GuUen  v.  Welebcich 
Light  Co.  of  Australasia  Ltd,       -        -      990 

VENDOR  AND  PURCHASER— ^ntract  of  sale 
induced  by  false  representation — Fraudulent 
intention — Misdescription  of  property  sold— 
Inspection  by  purchaser — Measure  of  dam- 

acKS.l — See  D£e£iT»  Action  for.  Holmes  v. 
Jones 1692 


VENDOR  AND  PURCHASER— coti^mucd. 

Deposit  paid  to  ai^ent  of  re&dor — Res- 
cission of  contract — Recovery  of  deposit  fl^om 
vendor— Stakeholder.]— iSiee  Contract.  Chris- 
tit  V.  Rol/inson      .... 

VERDICT— Power  of  Banco  Court  to 
DLsgreement  of  ^ury,}—Set  Praotigb.  HtjfdoH 
V.  LiUis 1223 

VESTING  OF  PROPERTY— Removal  of  trustee- 
Appointment  of  new  trustees.] — See  Trustee. 
Htydan  v.  Lillis 122S 

VOTER,  IDENTfflCATION  OF- Marks— Ballot- 
paper — Necessity  for  placing  cross  wltUn 
square.]- ^e€  Electoral.  Kennedy  v.  Pal- 
mer        1481 

Writing  and  marks  on  ballot-papers.] — 

See  Elkctoral.     Blundell  v.  Vardan   -     1463 

YOTINO,  METHOD  OP— Mandatory  or  directory.] 

— ^ee  Elkctoral.     Blundell  v.  Vardon    1463 

WARRANTY,  IMPUED— Sale  of  goods  to  be 
shipped  abroad — Construction  of  c.i.f.  coa- 
tract — Obligations  of  vendor  as  to  qnalltiy 
and  condition  of  goods.] — Set  Contract. 
Bowden  Bros,  ds  Co,  Ltd.  v.  LiUle        •     1364 

WELFARE    OF   CHILD— Child    In    custody    of 
others — Hnbeas  corpus — Right  of  fiither  — 
Abdication.]  —  See    Infant,    Ccstodt    of. 
Goldsmith  v.  Sands      ...        -     1648 

WITHDRAWAL  OF  ADMISSION— Power  to  dismiss 
without  Inquiry  by  Board.] — See  Public  Ser- 
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WITNESS,  CONTRADICTING  STATEMENTS  OF 
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